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AUSTIN  P.  BALDWIN,  et  al.,  Respondents  v.  THE 
STAMFORD  MANUFACTURING  CO.,  Appellant. 

Charter  pariy^constmciion  of— Demurrage. 

Where  the  charter  party  contains  a  provision:  ** Twenty-five  running 
days  are  to  be  allowed  the  said  merchants  (if  the  ship  be  not  sooner 
dispatched),  for  loading  the  vessel  at  port  of  loading,  and  for  the  dis- 
charge with  the  usua]  quick  dispatch.^* 

In  an  action  brought  by  the  owners  for  demurrage,  Held  that  the  charter 
party  does  not  allow  twenty-five  days  for  discharging  m  addition  to  the 
same  time  for  loading,  but  that  the  vessel  must  be  discharged  with  such 
quick  dispatch  as  is  usual  under  similar  circumstances  in  port  of  dis- 
charge. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  O'Gorman,  JJ. 

Decided  May  7,  1888. 

Appeal  from  a  judgment  entered  against  the  defend- 
ant, on  the  report  of  a  referee,  for  $445.99,  and  costs. 

The  action  was  brought  by  the  assignee  of  the  owner 
of  a  foreign  ship,  to  recover  from  the  merchant  f reightr 
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Opinion  of  the  Court,  by  O'Gorman,  J. 

ers  in  New  York,  demurrage  for  ten  days,  at  the  rate  of 
eight  pounds  sterling  a  day. 

WilcoXy  Adams  &  Mackliriy  attorneys,  and  Geo.  Be- 
thune  Adams  of  counsel  for  appellant. 

Sewardj  Da  Costa,  &  Outhrie^  attorneys,  and  William 
D.  Guthrie  and  Jam^s  JSillhouse  of  counsel,  for  respond- 
ents. 

By  the  Court. — O'GtORMAn,  J. — The  material  facts, 
as  found,  are  these : — On  November  4,  1884,  the  ship 
arrived  in  the  port  of  New  York.  She  was  ready  to  dis- 
charge cargo  on  November  7.  The  cargo  was  not  com- 
pletely discharged  until  'November  24.  The  charter 
party  contained  this  provision : — "  Twenty-five  running 
days  are  to  be  allowed  the  said  merchants  (if  the  ship 
be  not  sooner  dispatched),  for  loading  the  vessel  at  port 
of  loading,  and  for  the  discharge  with  the  usual  quick 
dispatch." 

Defendant's  contention,  that  the  proper  interpretation 
of  that  clause  is,  that  twenty-five  days  should  be  allowed 
for  discharging  in  addition  to  twenty-five  days  also  al- 
lowed for  loading,  cannot  be  sustained. 

The  only  question  is  whether  the  vessel  was  dis- 
charged by  the  freighters  in  New  York,  with  such  quick 
dispatch,  as  is  usual,  under  similar  circumstances,  in  the 
port  of  New  York. 

The  referee  found  that  the  freighters  failed  to  exer- 
cise such  usual  quick  dispatch;  that  the  time  which 
would  have  been  required  and  sufficient  to  discharge 
the  ship  was  not  more  than  seven  working  days,  and 
one  fourth  of  a  day ;  that  is  to  say,  from  Friday,  No- 
vember 7,  to  Saturday,  November  15 ;  and  that  the  ship 
was  not  in  fact  completely  discharged  until  the  after- 
noon of  November  24,  being  nine  and  three-fourths 
days  longer  than  was  allowed  under  the  charter  party. 
The  referee,  in  so  finding,  is  sustained  by  sufficient  evi- 
dence. 


AMES  V.  BROADWAY  &  SEVENTH  AVENUE  R.  R.  CX).       8 

Statement  of  the  Case. 

The  object  and  intent  of  provisions  in  charter  parties^ 
such  as  that  here  in  question,  is  to  secure  speedy  release 
of  the  ship  from  her  occupation  in  one  voyage,  so  that 
she  may  be,  as  soon  as  possible,  free  to  undertake  an- 
other. 

This  is  in  the  spirit  of  the  maxim  of  Admiralty  that 
^^  a  ship  is  made  to  plough  the  sea,  and  not  to  rot  by 
the  wall." 

The  judgment  below  is  sustained  and  affirmed,  with 
costs. 

Sedgwick,  Ch.  J.,  and  Freedman,  J.,  concurred. 


MARY  F.  AMES,  BY  GUARDIAN,  &c..  Respondent 
V.  THE  BROADWAY  &  SEVENTH  AVENUE  R. 
R.  CO.,  Appellant. 

Infants  nan  sui  Juris — Negligence, 

Parents  and  guardians  are  bound  to  use  reasonable  care  to  protect  infants, 
non  sui  juris,  and  if  they  fail  to  exercise  such  care  and  the  infant  is 
thereby  brought  into  danger  and  suffers  injury  from  the  negligent  act 
of  another,  their  negligence  is  deemed  the  negligence  of  the  infant. 

In  this  case  the  mother  allowed  plaintiff,  an  infant  five  years  of  age,  to 
play  in  a  certain  court  having  near  and  easy  means  of  access  into  the 
street,  telling  her  not  to  leave  the  door.  The  infant  went  into  the  street 
and  was  there  injured  through  the  negligence  of  defendant's  servant. 
Heldj  that  the  question  whether  or  not  this  permission  to  the  infant  to 
play  in  the  court,  without  continued  supervision  or  protection  against 
her  going  outside  the  court  into  the  street,  was  negligence  on  the  part 
of  the  mother,  was  properly  submitted  to  the  jury. 

Before  Freedman  and  O'Gormak,  J  J. 

Decided  May  7,  188a 

Appeal  from  a  judgment  entered  on  the  verdict  of  a 
jury  in  favor  of  plaintiff,  at  trial  term,  and  from  order 
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denying  motion  for  new  trial  made  on  the  minutes,  etc. 

The  action  was  brought  to  recover  $20,000  damages 
for  personal  injuries  alleged  to  have  been  sustained 
through  the  negligence  of  the  defendant. 

The  plaintiff,  an  infant,  under  five  years  of  age,  while 
crossing  University  Place  in  March,  1884,  between  five 
and  six  o'clock  in  the  evening,  was  run  over  and  seriously 
injured  by  one  of  defendant's  horse  cars.  The  jury  found 
a  verdict  in  her  favor  of  $5,500.  The  learned  trial  judge 
left  the  question  of  the  negligence  of  the  defendant's 
servants  to  the  jury.  As  to  the  question  of  negligence 
on  the  part  of  the  plaintiff,  he  held  that  if  she  had  been 
sui  jurisy  her  negligence,  as  proved  would  have  pre- 
vented her  recovery,  but  that  she,  not  being  sui  jurisy 
by  rqason  of  her  infancy,  the  question  arose  whether  the 
negligence  of  her  mother,  under  whose  charge  and  con- 
trol she  was,  constituted  contributory  negligence,  and 
that  question  the  trial  judge  left  to  the  jury,  as  matter 
of  fact.  The  defendant's  counsel  moved  for  dismissal  of 
the  complaint;  requested  that  the  trial  judge  should 
direct  a  verdict  for  the  defendant;  moved  for  a  new 
trial,  and  duly  took  exceptions  to  the  rulings  against 
him,  and  has  appealed  therefrom  and  from  the  judg- 
ment. 

Root  &  Strong,  attorneys,  and  Theron  G.  Strong  of 
counsel  for  appellant,  on  the  questions  considered  in  the 
opinion,  cited : — 

Honesberger  v.  Second  Avenue  R.  R.  Co.,  1  Keyes 
572 ;  Thurber  v.  H.  B.  M.  &  F.  R.  R.  Co.,  60  N.  T. 
333 ;  Wendell  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  81  76.  420 ; 
Cosgrove  v.  Ogden,  49  lb.  255 ;  Mangam  v.  Brooklyn 
R.  R.  Co.,  38  Ih.  455 ;  Prendegast  v.  N.  Y.  C.  &  H.  R. 
R.  Co.,  58  Ih.  652 ;  Chrystal  v,  Troy  &  Boston  R.  R, 
Co.,  105  Ih.  164. 

Lucius  McAdam^  attorney,  and  Christopher  Fine  of 
counsel  for  respondent,  as  to  the  questions  considered  in 
the  opinion,  cited  : — 
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Kunz  V.  City  of  Troy,  104  N.  V.  344 ;  Ihl  v.  Forty- 
second  St.  R.  R.  Co.,  47  lb.  318 ;  Mangam  v.  Brooklyn 
R.  R.  Co.,  38  Ih.  455;  Murphy  v.  Orr,  96  lb.  14; 
McGuire  v.  Spencer,  91  76.  303;  Fallen  v.  C.  P.  &c. 
R.  R.  Co.,  64  lb.  13 ;  Cosgrove  v.  Ogden,  49  lb.  255 ; 
Lynch  v.  Norden,  1  Ad.  &  Ell.  {N.  J.)  29. 

By  the  Court. — O'Gorman,  J.  (after  stating  the 
facts  as  above) — The  chief  question  now  to  be  discussed 
is  whether  the  issue,  as  to  the  contributory  negligence 
of  the  plaintiff's  mother,  should  not  have  been  decided 
by  the  court,  as  a  question  of  law. 

The  learned  trial  judge  was,  in  my  opinion,  right  in 
refusing  to  do  so. 

The  material  facts  are  these:  The  infant  plaintiff 
lived  with  her  mother,  on  the  first  floor  of  a  house  in 
.Union  Court,  which  was  a  court-yard  opening  on  the 
west  side  of  University  Place,  between  East  Eleventh 
and  East  Twelfth  streets,  and  communicating  with  Uni- 
versity Place,  by  a  passageway,  about  nine  feet  wide. 
This  Union  Court  was  about  thirteen  feet  wide,  and  con- 
tained a  few  houses^  of  which,  that  in  which  the  plaintiff 
lived,  was  the  second  from  the  passageway  leading  to 
University  Place.  On  the  day  of  the  injury  to  the 
plaintiff,  she  had  asked  her  mother  to  let  her  go  out, 
and  her  mother  let  her  out  a  little  while  to  play  in 
the  court-yard,  then  she  came  in  again ;  then,  she 
pressed  her  mother  to  let  her  out  again  for  a  little 
while.  Her  mother  put  on  her  hat  and  told  her  not  to 
go  from  the  door.  The  child  said  "  no,  mamma."  Her 
mother  told  her  to  play  about  the  front  of  the  house 
there — not  to  go  away  from  the  door.  The  mother 
then  left  her,  in  order  to  attend  to  another  of  her  chil- 
dren, and  within  five  minutes  afterwards,  the  informa- 
tion reached  her  thjit  the  plaintiff  had  been  run  over. 
The  plaintiff  had  been  accustomed  to  play  in  the  court 
a  good  deal,  but  on  this  occasion,  it  appears  that  she 
went  with  another  child,  who  lived  in  the  court,  to  a 
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candy  store  on  the  east  side  of  University  Place,  and  on 
recrossing  that  street  in  order  to  return  to  Union  Court, 
the  plaintiff  was  run  over. 

Did  this  evidence  supply  such  proof  of  negligence  on 
the  part  of  the  mother,  contributing  to  the  disaster^  as 
required,  or  authorized  the  court  to  charge  the  jury,  as 
matter  of  law,  that  such  negligence  had  existed  ?  In 
my  opinion,  it  was  not  negligence  per  «€,  in  the  mother 
to  allow  the  plaintiff  to  play  in  the  court.  McGarry  v. 
Loomis,  63  iVl  Y.  107.  The  important  question  is, 
whether  the  fact,  that  near  and  easy  means  of  access 
into  the  street  from  the  court  existing,  through  which 
the  plaintiff  could  stray  into  the  open  street,  the  per- 
mission given  by  her  mother  to  her  to  play  in  the  court, 
without  continued  supervision,  or  protection  against  her 
going  outside  the  court  into  the  street,  was  not  negli- 
gence per  «e,  on  the  part  of  the  mother.  Was  it  an . 
omission  of  such  care  as  persons  of  ordinary  prudence 
exercise  and  deem  adequate  to  the  circumstances  of  the 
case  ?    Mangam  v.  Brooklyn  R.  R.  Co.,  38  iV!  Y.  457. 

Negligence  is  a  question  of  fact,  and  should  be  left  to 
the  jury,  as  such,  when  men  of  ordinary  prudence  may 
differ  as  to  the  character  of  the  act,  under  the  circum- 
stances of  the  case,  the  positions  and  conditions  of  the 
parties.  Wendell  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  91  iV. 
r.,  427. 

In  Kunz  v.  City  of  Troy,  104  N.  Y.  350,  the  obliga- 
tion of  the  parent  of  an  infant  non  suijuris^  is  thus  de- 
scribed : — "  The  law  exacts  no  impossibility.  It  does 
not  require  an  infant,  before  reaching  the  age  of  discre- 
tion, to  exercise  discretion.  But  it  imposes  upon  parents 
and  guardians  the  duty  of  using  reasonable  care  to  pro- 
tect those  incap<able  of  protecting  themselves,  and  if 
they  fail  to  exercise  such  care,  and  the  infant  is  thereby 
brought  into  danger  and  suffers  injury  from  the  negli- 
gent act  of  another,  their  negligence  is  deemed  the  negli- 
gence of  the  infant."  In  that  case,  the  father  left  his 
infant  son,  for  a  few  minutes,  unattended  on  the  side- 
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walk,  which  was  there  incumbered  by  fixtures  taken  from 
a  store  near  by,  and  heaped  on  the  sidewalk.  One  of 
these  fixtures  fell  upon  the  child.  The  court  of  appeals 
decided  that  the  dismissal  of  the  complaint  was  error, 
and  that  the  case  should  have  gone  to  the  jury. 

There  is  this  similarity  between  the  facts  of  that  case 
and  those  of  the  case  at  bar.  The  permission  of  the 
father  to  the  child  to  walk  on  the  sidewalk,  was  not  per 
se  negligent.  The  question  for  the  jury  was,  whether 
the  fL^that  a  part  o'f  the  sidewalk  wis  ingerous,  and 
within  easy  reach  of  the  child  did  not  make  the  pemus- 
sion  given,  negligence. 

The  question  of  negligence  in  the  driver  of  defend- 
ant's car  was  also  properly  left  to  the  jury. 

The  exceptions  to  the  various  rulings  of  the  trial 
judge,  are  not  well  taken. 

That  part  of  the  judge's  charge  in  which  the  use  of 
the  word  "vigilant"  occurs,  and  which  is  objected  to,  is 
similar  to  the  charge  of  Judge  Grover,  in  Mangam  v. 
Brooklyn  R.  R.  Co.  {8upra\  page  456,  and  was  besides, 
so  explained  by  the  rest  of  the  charge,  as  to  be  wholly 
unobj  ectionable . 

The  judgment  and  order  should  be  affirmed  with 
costs. 

Freedman,  J.,  concurred. 


ANNIE  M.  B.  HALSEY,  Individually  and  as  Exec- 
utrix, Respondent  v.  THE  TRADESMEN'S  NA- 
TIONAL BANK  OF  THE  CITY  OF  NEW  YORK, 
IMPLEADED,  &c..  Appellant. 

Equitable  €UStion — oj  to  changing  after  trial  into  an  action  at  law  and  there- 
upon rendering  judgment  as  if  the  action  were  one  at  law — Judgment  so 
rendered^  when  not  sustainable, — Exception  to  denial  of  general  motion 
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to  dismiss  made  at  the  close  of  all  the  evidence,  raises  these  questions  on 
appeal. — Demand  of  jury  not  necessary, — Action  for  money  had  and 
received  is  an  action  at  law. — To  such  an  action  when  brought  to  recoi^er 
back  money  voluntarily  paid  by  mistake,  notification  of  the  mistake  and 
demand  of  payment  are  prerequisite. 

An  equitable  action  based  on  allegations  of  fraud,  deceit,  deceitful  influ- 
ence, collusion,  conspii'acy  and  misleading,  and  pniying  for  an  account' 
ing  and  payment  to  plaintiff  of  whatever  might  be  found  due,  cannot 
after  its  trial  at  special  term  as  an  equity  action,  he  changed  into  an 
action  at  law. 

A  judgment  in  such  an  action  as  in  an  action  at  law,  dependent  on  facts 
not  alleged  in  the  complaint,  and  as  to  which  no  issue  was  raised,  no 
finding  made,  and  no  trial  had,  cannot  be  sustained. 

These  points  may  be  I'aised  on  appeal  under  an  exception  to  the  denial  of 
a  general  motion  to  dismiss  made  at  the  close  of  all  the  testimony.  It 
is  not  necessary  that  the  motion  should  be  stated  to  be  made  on  these 
grounds.    Nor  is  it  necessar}'  that  defendant  should  demand  a  juiy. 

An  action  for  money  had  and  received  to  and  for  the  use  of  the  plaintiff, 
is  an  action  at  law  on  contract  triable  before  a  jury. 

Where  money  is  voluntarily  paid  by  mistake,  a  notification  of  the  mistake 
and  a  demand  of  payment  back  are  prerequisite  to  an  action  for  money 
had  and  received  to  recover  it. 

Before  Freedman  and  0' Gorman,  J  J. 

Decided  May  7,  1888. 

Appeal  from  a  judgment  rendered  at  special  term  in 
an  equity  action. 

The  facts  sufficiently  appear  in  the  opinion. 

Niles  &  Falls^  attorneys,  and  TT.  W.  ITdea  of  counsel 
for  appellant,  on  the  questions  considered  in  the  opinion, 
and  those  decided,  argued : — 

I.  An  action  based  on  fraud  must  fail  absolutely 
when  the  allegations  of  fraud  are  not  sustained  by  the 
proof. 

People  V.  Dennison,  84  J^^.  1^.,  272  ;  Barnes  v.  Ging- 
ley,  59  lb.  265 ;  Degraw  v.  Elmore,  50  lb.  1 ;  Dudley 
V.  Scranton,  57  lb.  428 ;  Langdell  on  Equity  Pleading, 
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§  63 ;  Stevens  v.  Mayor,  84  iV.  T.  296 ;  Balies'  Trial 
Practice^  p.  215,  and  cases  there  cited ;  Marshall  v.  Fow- 
ler, 7  Hun  237.  The  failure  of  proof  herein  was  fatal. 
n.  A  judgment  must  be  ^^  consistent  with  the  case 
made  by  the  complaint,  and  embraced  within  the  issue.'* 
Code,  §  1207.  "  When  a  complaint  states  only  an  equi- 
table cause  of  action  which  the  plaintiff  fails  to  estab- 
lish, the  cause  will  not  be  held  to  enable  the  party  to 
make  out  a  legal  claim."  De  Buissierre  v.  Holladay,  4 
Ahb.  If.  (7.  Ill ;  Hennequin  v.  Butterfield,  43  Super. 
Ct.  411;  Oak\T[lle  Co.  v.  Double  Pointed  Tack  Co.,  105 
N.  Y.  659;  L.  I.  Bank  v.  Boynton,  105  Ih.  656. 
"  When  a  party  alleges  a  cause  of  action  of  an  equita- 
ble nature  he  must  prove  one,  so  far  as  the  question  of 
a  trial  by  jury  is  concerned,  and  he  cannot  escape  such 
tribunal  by  alleging  an  equitable  cause  of  action  and 
wholly  failing  to  prove  it,  and  obtain  a  trial  by  the 
court  of  a  common  law  action  arising  out  of  the  trans- 
action/' Peckiiam,  J.,  in  Brinckerhoff  v.  Bostwick,  105 
N.  Y.  572.  If  an  action  in  equity  may  be  thus  con- 
verted into  one  for  a  sum  of  money  only,  the  constitu- 
tion and  §968  of  the  Code  which  guarantee  a  jury  trial 
may  be  easily  avoided  by  an  astute  pleader,  by  pleading 
facts  and  demanding  relief  in  equity  and  at  the  trial 
proving  facts,  constituting  an  action  at  law,  as  described 
in  §  968  of  the  Code ;  for  whether  a  cause  is  to  be  tried 
by  the  court  or  a  jury  is  determined  upon  the  plead- 
ings. In  the  case  at  bar  defendant  was  deprived  of  any 
opportunity  to  insist  on  a  jury  trial,  as  on  the  pleadings 
it  appeared  that  only  issues  of  an  equitable  nature  were 
to  be  litigated.  The  court  in  the  first  set  of  findings 
gave  equitable  relief,  and  a  year  or  two  later  against 
defendant's  protest  ordered  a  common  law  judgment 
simply. 

M.  A.  Kellogg^  attorney,  and  Nelson  Smith  of  coun- 
sel for  respondent,  on  the  questions  considered  in  the 
opinion,  and  there  decided,  argued : — 


10  HALSEY  V,  TRADESMEN'S  NATIONAL  BANK. 

Opinion  of  the  Court,  by  O'Gorman,  J. 

I.  The  appellant  did  not  take  the  point  on  the  trial 
that  the  gravamen  of  the  action  was  fraud,  and  hence, 
cannot  take  it  on  this  appeal.  The  rule  is  well  set- 
tled that  whenever  an  objection  is  made  it  should  be 
accompanied  with  a  statement  of  the  ground  on  which 
it  is  based,  and  if  no  such  statement  is  made,  the  objec- 
tion will  be  unavailing.  Fountain  v.  Pettee,  38  N. 
T.  184 ;  Valton  v.  Nat.  F.  Assurance  Co.,  20  lb.  32. 
And  where  the  objection  is  accompanied  by  a  statement 
of  the  ground  on  which  it  is  made,  no  other  ground  of 
objection  will  be  listened  to  on  the  appeal.  Newton  v. 
Harris,  60  N.  Y.  345 ;  Blossom  v.  Barrett,  37  lb.  434 ; 
Durgin  v.  Ireland,  14  lb.  322. 

n.  While  the  names  of  actions  no  longer  exist,  their 
substance  does.  We  still  have  the  action  at  law  and 
suit  in  equity  ;  but  it  is  not  necessary  for  the  pleader  to 
declare  that  his  complaint  is  in  either  form.  It  is  only 
necessary  that  it  should  contain  facts  constituting  a 
cause  of  action,  and  if  such  facts  establish  a  title  to  the 
equitable  interposition  or  aid  of  the  court,  it  will  be 
given  by  judgment  in  the  same  manner  as  it  formerly 
would  have  been  granted  by  decree,  so  the  complaint 
may  be  framed  with  a  double  aspect.  Stevens  v.  Mayor, 
84  -ZV^.  T.  304.  In  that  case  the  plaintiff,  as  alleged  in 
his  complaint,  had  been  induced  by  fraud  to  execute  a 
deed,  and  he  brought  a  suit  to  recover  the  damages.  It 
was  purely  a  legal  action,  and  having  been  beaten  on 
the  facts  as  respects  the  fraud,  the  judgment  was 
against  him. 

lU.  In  addition  to  this,  all  parties,  including  the 
court,  treated  this  action  as  of  an  equitable  nature  on 
the  trial.  The  defendant  did  not  demand  a  jury,  and 
did  not  suggest  that  he  was  entitled  to  a  jury,  or  thait 
the  action  was  anything  except  of  an  equitable  nature. 
It  is  too  late  to  make  that  objection  now. 

By  the  Court. — O'Gorman,  J. — This  is  an  appeal  by 
the  defendant  bank,  from  a  judgment  against  it.  for 
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$17,946.42,  entered  on  the  decision  of  the  court  at 
special  term,  as  money  received  by  defendant  for  the 
benefit  of  the  plaintiff. 

The  plaintiff  brought  her  suit  as  executrix  of  Anthony 
Halsey,  her  deceased  husband,  and  also  as  sole  legatee 
under  his  will.  The  deceased  had  been  for  many  years 
before  his  death  cashier,  one  of  the  stockholders,  and 
a  director  of  the  bank.  At  the  time  of  his  decease 
he  was  insolvent,  being  indebted  to  the  bank  in  a  large 
amount,  and  indebted  also  to  some  others  who  have 
recovered  judgments  against  his  estate.  He  had  been 
in  the  habit  of  keeping  all  his  valuable  securities,  and 
papers  of  value,  in  a  safe  in  the  bank  building,  and  they 
were  all  in  that  safe  at  the  time  of  his  death.  Among 
these  securities  were  some,  conceded  to  have  been  assign- 
ed by  him  to  the  bank,  as  collateral  security  for  a  part 
of  his  indebtedness.  The  proceeds  of  the  sale  of  these 
securities  by  the  bank  amounted  to  J^45,991.50,  and 
about  these  securities,  and  the  proceeds  thereof,  there  is 
no  question  in  this  suit.  The  contention  here  is  only  as 
to  the  other  securities  of  the  deceased,  which  he  kept  in 
the  same  safe,  and  among  his  papers,  which  were  not 
formally  assigned  by  him  to  the  bank  in  writing,  but 
which  ike  bank  claimed  to  have  been  nevertheless  held 
by  him  for  the  bank,  and  as  security  for  payment  in  full 
of  his  debt  to  it. 

This  suit  was  brought  in  equity  against  the  bank  and 
against  William  M.  Hoes,  for  some  time  the  plaintiff's 
attorney,  and  she  alleged  in  her  complaint,  as  the  basis 
of  het*  action,  that  by  reason  of  the  fraud  and  deceit  of 
the  defendants,  colluding  and  conspiring  together,  she 
was  induced  to  place,  or  allow  to  remain,  or  be  placed, 
with  her  consent,  in  the  possession  of  the  bank,  valuable 
securities  and  money  belonging  to  her  late  husband,  con- 
trary to  her  duty,  and  her  interests  as  executrix  and  sole 
legatee ;  and  she  prayed  for  an  accounting  by  the  defend- 
ants of  all  moneys  received  by  them,  and  lliat  they  pay 
the  same  over  to  her  with  interest. 
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The  defendants  answered  separatel}^,  each  denying  all 
fraud,  collusion,  or  conspiracy,  and  at  the  trial,  the  suit 
against  the  defendant  Hoes,  was  dismissed  w^ith  costs. 

The  bank  in  its  answer,  alleged  that  Halsey,  at  the 
time  of  his  death  owed  the  bank  upwards  of  $80,000, 
being  money  which  he  had  gotten  from  it  while  he  was 
its  cashier;  that  all  moneys  of  the  deceased  in  pos- 
session of  the  bank,  which  were  the  subject  of  this 
action,  were  paid  by  the  plaintiff,  voluntarily,  to  the 
bank  on  account  of  that  indebtedness ;  and  that  after 
crediting  the  estate  of  Halsey  with  all  such  moneys, 
there  still  remained  due  and  unpaid,  by  him  to  the  bank, 
over  $30,000. 

The  plaintiff's  charges  of  fraud,  falsehood,  and  undue 
influence  on  the  part  of  the  bank,  were  unsupported  by 
evidence,  and  her  cause  of  action  against  it,  as  set  forth 
in  the  complaint,  was  not  sustained. 

At  the  close  of  the  evidence,  the  counsel  for  the  bank 
moved  for  dismissal  of  the  complaint.  This  motion  w^as 
denied  and  exception  taken,  and  therein,  in  my  opinion, 
the  learned  trial  judge  erred. 

The  court  permitted  the  plaintiff  to  amend  the  com- 
plaint on  the  settlement  of  the  case.  To  this,  also, 
exception  was  taken  by  counsel  for  the  bank.  It  does 
not  appear,  however,  that  the  amendment  allowed, 
alleged  any  specific  ground  of  a  claim  for  equitable  re- 
lief, other  than  such  as  had  been  set  up  in  the  original 
complaint.     (Case,  folios  549  and  550.) 

The  court  found,  as  a  conclusion  of  law,  that  the  bank 
received  the  sum  of  $11,971.14,  for  the  use  of  the 
plaintiff  as  executrix,  and  that  she  was  entitled  to  recover 
that  sum  and  interest,  and  judgment  was  entered  against 
the  bank  for  that  amount  with  costs. 

The  attitude  of  the  plaintiff,  at  the  close  of  the  case, 
was  this :  Her  suit  had  been  in  substance  and  form,  a 
suit  in  equity,  triable  before  a  judge  sitting  at  special 
term.  The  only  grounds  on  which  she  based  her  claim 
to  equitable  relief,  were  fraud,  conspiracy,  and  deceitful 
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influence,  misleading  her,  by  which  she  had  been  induced 
to  pay  into  the  hands  of  the  bank,  money,  to  the  posses- 
sion of  which  the  bank  was  not  entitled,  and  she,  as  exec- 
utrix of  her  late  husband,  was  entitled.  The  gravamen 
of  the  suit  was  fraud.  No  other  cause  of  action  was 
alleged  in  the  complaint.  Failing  to  sustain  the  charge 
of  fraud,  her  whole  case,  on  her  complaint,  failed. 

The  plaintiff's  claim  for  equitable  relief  on  these 
grounds  having  failed,  the  question  arises,  on  what  find- 
ing of  facts  or  evidence,  the  said  conclusion  of  the  court, 
in  favor  of  the  plaintiff,  depends.  It  may  be  presumed 
to  be  on  the  claim  of  mistake  on  the  part  of  the  plaint- 
iff,  as  to  a  material  matter  of  fact,  but  that  she  was  so 
mistaken,  is  not  found  by  the  court  as  a  fact. 

However,  accepting  that  as  the  basis  of  her  claim,  as 
presented  in  its  new  aspect,  and  as  her  new  cause  of 
action,  the  question  remains  whether  she  should  have 
been  allowed  thus  to  shift  her  position,  and  abandoning 
her  suit  in  equity,  have  judgment,  as  in  an  action  at 
law,  in  assumpsit,  on  contract,  dependent  on  facts  which 
she  never  alleged  in  her  complaint,  as  to  which  no  issue 
was  raised,  and  no  finding  has  been  made,  and,  in  fact, 
no  trial  was  ever  had. 

If  plaintiff,  in  a  suit  in  equity,  failed  to  sustain  some 
of  the  charges  on  which  she  rested  her  claim  to  equita- 
ble relief,  yet  if  the  pleadings  or  the  evidence  disclosed 
other  grounds  for  equitable  relief,  the  court  would  no 
doubt  be  justified  in  granting  it.  But  in  the  case  at 
bar,  the  charges  of  fraud,  etc.,  having  failed,  neither  the 
plaintiff's  complaint  nor  the  evidence  disclose  any  ground 
for  equitable  relief,  and  the  suit  in  equity  wholly  fails, 
and  an  amendment  "  changing  substantially  the  claim," 
from  one  appealing  to  a  court  of  equity,  to  one  in 
"  assumpsit,'*  on  contract,  triable,  of  right,  by  a  jury, 
should  not  have  been  allowed.  Code  Civil  Procedure^ 
§  723. 

There  is  no  doubt  that  an  action  for  recovery  of  money 
received  by  defendant  for  the  benefit  of  the  plaintiff  is 
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an  action  at  law,  on  contract,  and  triable  before  a  jury. 
Chitty  on  Contracts^  ed.  1874,  898 ;  Code  Civil  Pro- 
cedurcy  §  968  ;  National  Trust  Co.  v.  Gleason,  77  N.  Y. 
403. 

The  court  in  this  case  has  not  found  that  the  plaintiff 
was  misled  by  any  mistake  of  fact,  and  it  is  by  no  means 
clear  that  the  evidence  would  have  supported  such  a 
finding. 

It  appears  from  the  evidence  that  in  claiming  and 
holding  this  money,  the  bank  has  been  innocent  of  any 
improper  act  or  int/ent,  and  was  as  much  misled  by 
mistake  of  fact  or  of  law,  as  the  plaintiff  could  have 
been.  She  voluntarily  placed  the  money  in  the  hands 
of  the  bank,  for  the  purpose  of  paying  her  husband's 
debt  to  the  bank  in  full.  The  bank  received  it  for  that 
purpose  and  intent,  and  holds  it  now,  subject  to  the 
decision  of  the  court,  when  legitimately  obtained,  as  to 
its  rights  and  duties  as  pledgee  or  otherwise,  on  issues 
properly  framed.  In  such  cases,  the  plaintiff  in  an  ac- 
tion for  money  received  for  her  benefit,  must  first  make 
demand  of  payment  before  bringing  action.  South  wick 
V.  First  Natl.  Bank,  84  iV:  T.  430. 

Looking  at  this  case  in  all  its  aspects,  the  plaintiff  was 
not,  in  my  opinion,  entitled  to  recover,  and  the  judg- 
ment should  be  set  aside,  and  a  new  trial  be  ordered, 
with  costs  to  abide  the  event  of  the  action. 

Freedman,  J.,  concurred. 


JACOB  LORILLAED,  Appellant  t?.  WILLIAM  P. 
CLYDE,  ET  AL.,  Respondents. 

Actions  by  third  parties  on  promises  for  their  benefit^  essentials  of—Oen- 
eral  principles  of  agency,  action  against  07ie  on  a  contract  made  by 
another,  when  not  sustainable  under — Estoppel,  when  acceptance  of  per* 
formance  does  not  operate  as. 
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To  sustain  an  action  by  a  third  party  (C.)  upon  a  promise  made  for  his 
benefit  by  a  promisor  (A.)  to  a  pramisee  (B.)  there  must  be :  Ist.  An 
existing  claim  against  the  promisee  in  favor  of  such  thii*d  paity ;  2d.  A 
liability  of  the  promisor  to  the  promisee ;  and,  Sd.  An  engagement  by 
the  promisor  to  the  pix)mlsee  to  discharge  his  liability  to  the  promisee 
by  the  payment  or  satisfaction  of  the  third  paity^s  claim  against  the 
promisee. 

Where  an  agreement  as  executed  is  tlie  personal  contract  of  the  party 
executing  it,  and  not  the  contract  of  any  other  person,  and  the  party  ex- 
ecuting it  neither  acted  nor  assumed  to  act  as  the  agent  of  any  other 
person,  there  is  no  general,  or  other  principle  of  agency,  under  which 
an  action  on  the  agreement  can  be  maintained  against  any  person  other 
than  the  party  executing  it. 

Where  by  the  provisions  of  a  conti'act  one  of  the  parties  agrees  that  certain 
tlungs  shall  be  done  on  his  part,  which  things  can  only  be  done  by  the 
act  of  a  thii*d  party,  and  such  party  to  the  conti-act  procures  the  third 
party  to  do  those  things,  the  other  party  to  the  contract  by  accepting  the 
pei-formance  by  such  tliird  party,  of  the  things  which  the  part}'  con- 
tracting with  him  was  obligated  to  pei'foi-m,  is  not  thereby  estopped 
from  denying  the  right  of  such  third  party  to  enforce  a  provision  in  the 
same  contract  to  be  performed  by  him  for  the  benefit  of  such  third 
party.  • 

Upon  the  above  principles.  Held,  (1)  that  a  cause  of  action  did  not  arise 
in  favor  of  the  plaintiff ^s  assignee.  The  Lorillard  Steamship  Company, 
against  the  defendsuits,  upon  a  provision  in  an  agi'eement  (not  under 
seal)  made  by  and  between  the  plaintiff  and  defendants,  tliat  a  corpora- 
tion to  be  formed  pursuant  to  the  agi'cement  should  assume  a  lease 
made  to  The  Lorillard  Steamship  Co.,  by  the  Philadelphia  Steamship 
Dock  Co.,  for  rent  paid  by  such  lessee  to  the  lessor  under  the  lease. 
It  did  not  arise  under  the  principle  of  Lawrence  v.  Fox,  because,  assum- 
ing that  by  the  agreement  there  was  a  promise  or  obligation  of  the 
defendants  to  the  plaintiff  to  assume  the  lease,  which  was  for  tlie  benefit 
of  The  Lorillard  Steamship  Co.,  yet  an  essential  element  to  bring  the 
case  within  the  principle  of  that  decision,  to  wit :  an  existing  debt  or 
obligation  due  from  plaintiff  (the  promisee)  to  The  Lorillai*d  Steamship 
Co.  (the  third  pei*son),  which  the  defendant  (the  promisors)  by  the 
agreement  undertook  to  pay  or  pei*form,  was  wanting.  It  did  not  arise 
under  the  general  principles  of  agency  including  therein  the  doctrine  of 
an  undisclosed  principal,  because  in  making  the  agreement  Lorillard 
neither  acted  nor  assumed  to  act  as  the  agent  of  The  Lorillard  Steam- 
ship Company,  and  the  agreement,  as  executed,  was  his  personal  one 
and  not  the  agi*eement  of  that  company.  It  did  not  arise  on  the  princi- 
ple of  an  estoppel  flowing  out  of  a  full  performance  by  The  Lorillard 
Steamship  Co.,  of  ceitain  acts  and  provisions  required  by  the  agreement 
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to  be  done  and  complied  witti  and  the  acceptance  thereof  by  defendants, 
because  (among  other  reasons)  that  company  was  not  bound  to  perform 
such  acts,  or  to  comply  with  such  pmvisions,  and  the  doing  of  those 
acts  and  complying  with  these  provisions  by  the  Steamship  Co.  was 
only  a  perfoi*mance  by  Lorillard  of  his  personal  agreement  to  do  the  acts 
and  comply  with  the  provisions. 
(2)  That  plaintiff's  assignee,  The  Lorillard  Steamship  Co.,  having  no 
cause  of  action ;  none  passed  to  plaintiff  by  its  assignment  to  him ;  and 
the  complaint  was  properly  dismissed. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  0' Gorman,  J  J. 

Decided  May  7,  1888. 

Appeal  from  a  judgment  dismissing  plaintiff's  com- 
plaint, entered  on  the  report  of  a  referee. 

The  referee  in  rendering  his  decision  delivered  the 
following  opinion,  which  sufficiently  sets  forth  the  facts 
of  the  case  : — 

Hamilton  Odell,  Referee. — ^In  May,  1874,  Jacob 
Lorillard  and  W.  P.  Clyde  &  Co.,  in  order  to  consolidate 
"  their  respective  interests  in  the  Philadelphia  and  New 
York  Transportation  Line,"  agreed  together  to  form  a 
corporation  under  the  laws  of  the  state  of  New  York, 
with  a  capital  of  $300,000,  of  which  the  two  contracting 
parties  should  hold  equal  shares.  The  whole  of  the 
capital  stock  was  to  be  issued  in  payment  for  certain 
vessels,  specifically  named,  of  which  Mr.  Lorillard  was 
to  contribute  two,  and  Clyde  &  Co.  were  to  contribute 
nine.  The  agreement,  which  was  to  t«ake  effect  on  or 
before  July  1,  1874,  contained  these  two  provisions: 

1st.  "  W.  P.  Clyde  &  Co.  to  have  the  management  of 
said  corporation  and  business." 

2d.  "The  corporation  to  assume  lease  of  Lorillard's 
Philadelphia  wharf,  and  assume  leases  of  piers  33  and 
33  1-2  East  river,  New  York,  at  present  rental." 

The  corporation  contemplated  by  the  Scaid  agreement 
was  formed  under  the  name  of  The  Philadelphia  and 
New  York  Steam  Navigation  Company ;  the  said  vessels 
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were  transferred  to  it ;  the  capital  stock  was  issued ; 
Clyde  &  Co.  assumed  the  management.  The  Philadel- 
phia wharf  above  referred  to,  was,  at  the  date  of  said 
agreement,  held  by  The  Lorillard  Steamship  Company, 
of  which  the  said  Jacob  Lorillard  (the  plaintiff  herein) 
was  the  president  and  substantial  owner,  under  a  lease 
to  it  from  the  Philadelphia  Steamship  Dock  Company. 
It  is  charged  in  the  complaint  that  Clyde  &  Co.,  "  though 
duly  requested  so  to  do,  neglected  and  refused  to  have 
said  lease  assumed  by  the  said  Philadelphia  and  New 
York  Steam  Navigation  Company,  or  to  pay  or  cause 
to  be  paid  the  sum  of  $5,500,  the  annual  rent  of  said 
wharf,  which  became  due  on  the  8th  day  of  April,  1875." 
It  is  further  alleged  that  in  1877  the  lessor  of  the  said 
wharf  brought  suit  against  The  Lorillard  Steamship  Com- 
pany to  recover  the  said  rent,  which  suit  Clyde  &  Co. 
had  notice  of  and  opportunity  to  defend  ;  that  judgment 
was  rendered  therein  against  said  Lorillard  Steamship 
Company,  and  was  paid,  and  that  the  claim  or  cause  of 
action  of  the  said  Lorillard  Steamship  Company  against 
Clyde  &  Co.,  growing  out  of  the  transactions  thus  briefly 
alluded  to,  was  assigned  and  set  over  to  the  plaintiff. 
He  brings  this  action  as  such  assignee. 

The  plaintiff's  first  proposition  is  that  Clyde  &  Co. 
covenanted  with  Jacob  Lorillard  that  they,  Clyde  &  Co., 
would  cause  the  proposed  corporation  to  assume  the 
lease  of  the  Philadelphia  wharf  and  relieve  the  Lorillard 
Steamship  Company  from  further  liability  for  rent  there- 
under, and  that  such  covenant  is  enforceable  by  said 
Lorillard  Steamship  Company  under  the  rule  declared 
in  Lawrence  v.  Fox,  20  If.  Y.  268.  .  That  case  has  been 
the  cause  of  many  experiments  in  the  courts,  and  pro- 
ductive of  an  abundant  and  odd  lot  of  law  suits.  It  has 
been  explained  and  criticised  and  limited  and  questioned, 
but  never  overruled.  Thirty  years  have  elapsed  since 
it  was  decided,  yet  the  principle  upon  which  it  rests  is 
still  a  matter  of  uncertainty  and  dispute.  It  has  been 
followed  as  a  controlling  authority  in  all  cases  present 
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ing  similar  facts,  but  the  doctrine  of  the  case  was  estab- 
lished with  difficulty  and  has  been  yielded  to  with 
reluctance  (46  iV.  Y.  82),  and  the  courts  have  steadily 
refused  to  extend  its  application  to  new  cases  (82  H.  JT. 
385).  "  We  prefer,"  Judge  Finch  says  in  Wheat  v.  Rice, 
97  iV'.  T.  302,  "  to  restrict  the  doctrine  of  Lawrence  v. 
Fox  within  the  precise  limits  of  its  original  applica- 
tion." All  that  the  case  decides  is  **that  where  one 
person  loans  money  to  another  upon  his  promise  to 
pay  it  to  a  third  party  to  whom  the  party  so  lending 
the  money  is  indebted,  the  contract  thus  made  by  the 
lender  is  made  for  the  benefit  of  his  creditor,  and  the 
latter  can  maintain  an  action  upon  it  without  proving 
an  express  promise  to  himself  from  the  party  receiving 
the  money."  Allen,  J.,  in  Garnsey  v.  Rogers,  47  If.  Y. 
240. 

A  right  of  action  does  not  accrue  to  a  third  party 
because  a  promise  has  been  made  by  one  to  another  for 
his  benefit.  There  must  be  eome  obligation  or  duty 
owing  from  the  promisee  to  the  third  party  which  would 
give  the  latter  a  legal  or  equitable  claim  to  the  benefit 
of  the  promise,  or  an  equivalent  from  the  promisee  per- 
sonally. This  was  distinctly  held  in  Vrooman  w.  Turner, 
69  N.  Y.  280.  The  court  said  that  "  in  every  case  in 
which  an  action  has  been  sustained  there  has  been  a 
debt  or  duty  owing  by  the  promisee  to  the  party  claim- 
ing to  sue  upon  the  promise.  Whether  the  decisions 
rest  upon  the  doctrine  of  agency,  the  promisee  being 
regarded  as  the  agent  of  the  third  party,  who,  by  bring- 
ing his  action  adopts  his  acts,  or  upon  the  doctrine  of  a 
trust,  the  promisor  being  regarded  as  having  received 
money  or  other  things  for  the  third  party,  is  not  mate- 
rial. In  either  case  there  must  be  a  legal  right,  founded 
upon  some  obligation  of  the  promisee,  in  the  third  party, 
to  adopt  and  claim  the  promise  as  made  for  his  benefit." 

It  is  argued  by  the  learned  counsel  for  the  plaintiff 
that  the  only  limitation  put  by  the  case  last  cited  upon 
the  broad  rule  of  Lawrence  v.  Fox,  is  in  requiring  that 
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the  third  party  shall  not  be  a  stranger  to  the  transac- 
tion, and  that  there  shall  be  some  privity  between  him 
and  the  promisee,  whereby  the  latter  will  derive  a  ben- 
efit from  the  execution  of  the  promise.  Benefit  to  the 
promisee,  however,  is  not  the  basis  upon  which  any  of 
these  cases  rest.  It  is  the  promise  made  for  the  ben- 
efit of  the  third  party  that  the  courts  enforce,  and  the 
privity  between  him  and  the  promisee  which  the  law 
requires,  is  that  which  arises  from  some  debt  or  duty 
due  from  the  latter  to  the  former,  which  the  promisor 
engages  to  discharge.  In  other  words,  there  must  be, 
first,  an  existing  claim  against  the  promisee  in  favor  of 
a  third  party,  and  second,  an  engagement  by  the  prom- 
isor to  discharge  his  own  liability  to  the  promisee  by  the 
payment  or  satisfaction  of  such  claim.  In  the  absence 
of  either  of  these  conditions,  the  doctrine  of  Lawrence 
V.  Fox  has  no  application. 

I  am  unable  to  find  in  this  case  any  debt  or  obligation 
due  from  Lorillard  to  his  Steamship  Company  which  the 
defendants,  by  the  agreement  of  May,  1874,  undertook 
to  perform,  nor  is  it  claimed  that  any  such  existed. 

The  plaintiff's  second  ground  of  contention  is  that 
the  defendents  became  directly  liable  to  The  Lorillard 
Steamship  Company  upon  this  agreement  upon  "gen- 
eral principles  of  agency."  It  is  not  suggested  that  the 
agreement,  as  executed,  is  the  agreement  of  the  com- 
pany, but  the  claim  is,  as  I  understand  it,  that  certain 
provisions  contained  therein  were  inserted  for  the  com- 
pany's benefit,  and  that,  in  respect  of  those  provisions, 
Mr.  Lorillard,  in  making  the  agreement,  acted  as  the 
company's  agent  and  in  its  behalf.  One  of  these  pro- 
visions was  that  relating  to  the  assumption  by  the  pro- 
posed new  corporation  of  the  lease  of  the  Philadelphia 
wharf.  It  is  not  alleged  in  the  complaint  that  Mr. 
Lorillard,  in  anything  that  he  did  in  connection  with 
this  transaction,  acted  or  assumed  to  act  as  the  agent  of 
his  Steamship  Company.  In  respect  of  the  lease,  and 
to  that  extent,  the  complaint  says  "  that  the  said  agree- 
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ment  was  made  in  behalf  of  and  for  the  benefit  of  the 
said  Lorillard  Steamship  Company  and  the  said  Clyde  & 
Co.,  in  afajd  by  said  agreement,  undertook  and  agreed 
with  and  for  the  benefit  of  the  said  Lorillard  Steam- 
ship Company,  that  the  said  Philadelphia  and  New  York 
Steam  Navigation  Company  should,  when  organized, 
assume  said  lease,"  etc.  A  similar  allegation  might 
have  been,  and  probably  was,  made  by  Lawrence  when 
he  sued  Fox  upon  the  promise  which  Fox  had  made  to 
Holly.  The  rule  relied  on  by  the  learned  counsel  for 
the  plaintiff,  that  a  principal  may  adopt  and  enforce  in 
his  own  name  a  contract  made  in  his  behalf  in  the  name 
of  his  agent,  is  not  denied,  but  it  does  not  seem  to  be 
applicable  here.  The  act  of  the  agent — that  is,  the 
making  of  the  contract  in  such  a  case"^— must  be  the  act 
of  the  principal,  and  although  the  name  of  the  principal 
may  not  appear  on  the  face  of  the  transaction,  yet,  as 
Judge  FoLGER  says  in  I.  P.  &  C.  Co.  v.  Tyng,  63  H.  T. 
655,  "  evidence  will  be  received  to  let  in  a  party  not 
apparent  in  the  contract ; "  and  it  makes  no  difference 
whether  the  principal  seeks  to  enforce  the  contract,  or 
the  other  party  seeks  to  hoM  him  liable  upon  it.  Briggs 
V.  Partridge,  64  iV.  Y.  357.  But  whenever  the  con- 
tract is  the  contract  of  the  party  who  signs  it,  a  third 
party,  who  claims  to  enforce  one  of  its  provisions  on  the 
ground  that  it  was  made  and  intended  for  his  benefit, 
must  seek  his  remedy,  if  he  has  einy,  in  the  way  pointed 
out  in  Lawrence  v.  Fox. 

It  seems  to  me  too  plain  to  admit  of  serious  dispute  that 
the  agreement  of  May,  1874,  was  the  personal  agreement 
of  Mr.  Lorillard.  His  counsel  calls  attention  to  the  fact 
that  "  prior  to  the  time  of  the  going  of  the  contract 
into  effect,  Mr.  Lorillard  received  formal  authority  from 
the  directors  of  the  company  to  carry  out  the  provisions 
of  the  contract."  There  is  a  trifling  inaccuracy  in  this 
statement,  as  will  appear  by  reference  to  the  proofs. 
The  resolution  of  the  directors  was  as  follows:  "On 
motion  of   Jacob   Lorillard   it  was  resolved  that  the 


LORILLARD  r.  CLYDE  21 

Opinion  of  Referee. 

company  shall  sell  the  steamers  Vindicator  and  Fanita 
to  TTie  Philadelphia  and  New  York  Steam  Navigation 
Company  for  the  sum  of  $170,000,  and  that  .the  presi- 
dent shall  deliver  proper  documents  or  bills  of  sale  for 
the  same."  And  also — "  That  Jacob  Lorillard  shall  sell 
and  dispose  of  the  steamers  Mediator  and  North  Pointy 
or  any  other  property  this  company  may  possess,  at 
such  times  and  such  prices  as  he  may  see  fit,  and  deliver 
proper  documents  and  bills  of  sale  of  same,  and  close 
up  the  affairs  of  this  company  and  its  indebtedness  to 
himself."  This  resolution  was  adopted  on  the  17th  of 
June,  a  month  after  Lorillard  had  signed  his  agreement 
with  Clyde.  It  does  not  appear  that  the  nature,  or 
even  the  existence,  of  that  agreement  was  made  known 
to  the  directors,  and  it  would  seem  that  it  had  then 
already  been  partially  performed  by  the  parties  to  it  by 
the  formation  of  the  new  corporation  which  it  contem- 
"plated.  Certainly  there  was  nothing  in  the  resolutions 
authorizing  Mr.  Lorillard  to  exchanare  the  two  steamers 
first  named  for  stock  of  such  new  company  at  par. 
The  fact  is,  that  there  was  very  little  of  The  Lorillard 
Steamship  Company  besides  Mr.  Lorillard.  He  owned 
nearly  the  whole  of  its  stock  and  he  controlled  its 
action.  He  was  its  creditor  in  a  large  amount,  and  the 
hope  of  securing  this  indebtedness  and  the  desire  to 
elo^e  up  an  unprofitable  business,  were  leading  consid- 
erations in  his  trade  with  Clyde  &  Co. 

The  plaintiff's  third  proposition  is  that  "  the  contract 
was  fully  executed  by  The  Lorillard  Steamship  Company 
as  to  the  part  of  the  consideration  to  be  furnished  by  it, 
and  that  the  defendants,  having  accepted  performance 
from  the  latter,  are  estopped  from  denying  its  rights  to 
enforce  so  much  of  the  contract  as  was  intended  for  its 
benefit." 

This  assumes,  erroneously,  as  I  think,  that  the  steam- 
ship company  was,  in  fact,  a  party  to  the  contract,  and 
bound  to  at  least  a  partial  performance  of  it.  The  lan- 
guage of  the  contract  is,  "  They  (Lorillard  and  Clyde) 
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shall  form  a  corporation."  "  They  (Lorillard  and  Clyde) 
shall  contribute  property."  "Jacob  Lorillard  puts  in 
the  steamers  Vindicator  and  Fanita''  No  part  of  the 
consideration  was  to  be  furnished  by  the  Lorillard  Com- 
pany. That  company  incurred  no  liability  under  the 
agreement.  Clyde  could  have  had  no  complaint  or 
remedy  against  it  if  Lorillard  had  refused  to  perform 
the  agreement  upon  his  part.  It  is  true  that  the  said 
steamers  belonged  to  the  company,  and  that  the  com- 
pany conveyed  them  to  the  new  corporation  at  Mr. 
Lorillard's  request,  but  clearly  such  conveyances  were 
not  made  in  fulfillment  of  any  obligation  assumed  by, 
or  resting  upon,  the  company,  nor  can  it  be  fairly  said 
that  they  were  accepted  by  Clyde  or  the  new  corpora- 
tion otherwise  than  as  a  performance  by  Lorillard  of 
his  personal  engagement.  There  is  no  pretense  in  the 
complaint  that  the  steamship  company  did  anything 
towards  the  performance  of  this  agreement.  On  the 
contrary,  it  is  substantially  admitted  that  the  transfer  of 
the  vessels  was  the  act  of  Lorillard,  the  allegation  being 
that  "  the  plaintiff  transferred,  or  caused  to  be  trans- 
ferred, to  the  said  corporation  the  steamers  mentioned 
in  said  agreement,  as  required  by  the  terms  thereof,  and 
in  all  respects  fully  kept  and  performed  said  agreement 
and  the  conditions  thereof  on  his  part."  And  in  the 
action  between  these  same  parties  in  the  city  court  of 
Brooklyn,  in  which  plaintiff  recovered  judgment  against 
these  defendants  for  a  large  amount  in  1883,  one  of  the 
findings  of  the  court  on  which  that  judgment  was  found 
was,  that  pursuant  to  this  very  agreement  "  the  plaint- 
iff transferred  to  the  said  The  Philadelphia  and  New 
York  Steam  Navigation  Company  the  steamers  Vindica- 
tor and  Fanita  mentioned  in  said  agreement,  and  that 
1700  shares  of  the  stock  of  said  company  of  the  par 
value  of  $100  each,  were  issued  to  him  therefor  on  or 
about  June  20,  1874." 

It  is  my  opinion  that  neither  of  the  grounds  of  re- 
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CO  very  contended  for  by  the  plaintiff  is  tenable,  and  the 
motion  to  dismiss  the  complaint  is,  therefore,  granted. 

Glover^  Sweezy  <fe  Glover  attorneys,  Richard  L. 
Sweezy  and  Asa  Bird  Gardiner  of  counsel  for  appel- 
lant, on  the  questions  considered  in  the  opinion,  argued : — 

I.  It  is  obvious  that  the  clause  in  the  contract  respect- 
ing the  assumption  of  the  lease  was  an  obligation  on 
the  part  of  William  P.  Clyde  &  Co.  As  the  latter, 
under  the  terms  of  the  contract,  was  to  be  placed  in 
the  exclusive  control  of  the  corporation,  it  is  perfectly 
plain  that  it  only  could  have  the  power,  and  upon  it 
only  could  rest  the  obligation  to  perform  this  clause  of 
the  contract. 

II.  The  contract  was  intended  to  enure,  by  both 
parties,  to  the  benefit  of  The  Lorillard  Steamship  Co., 
and  the  latter  had,  and  the  plaintiff  as  its  assignee  has, 
a  legal  status  thereunder,  upon  the  principle  of  Law- 
rence V.  Fox,  20  N.  T.  268. 

III.  The  right  of  The  Lorillard  Steamship  Co.  to  sue 
upon  the  contract  may  also  be  maintained  upon  general 
principles  of  agency.  The  contract  not  being  under 
seal,  a  suit  upon  it  is  not  necessarily  confined  to  the 
parties  named  therein.  The  Code,  §  449,  expressly  au- 
thorizes "  a  person  with  whom  or  in  whose  name  a  con- 
tract is  made  for  the  benefit  of  another"  to  sue  in  his 
own  name  as  trustee  of  an  express  trust,  thus  distinctly 
recognizing  the  principle  contended  for.  And  it  has 
been  frequently  held  that  this  section  is  permissive  only, 
and  that  the  party  actually  interested  in  or  intended  to 
be  benefited  by  the  contract  may  maintain  the  action 
on  his  own  behalf.  Hubbell  v.  Medbury,  53  N.  Y.  98 ; 
Considerant  v.  Brisbane,  22  lb.  389 ;  Morgan  v.  Reid,  7 
Abb.  215 ;  Erickson  v.  Compton,  6  How.  471 ;  St. 
John  V.  Griffith,  2  Abb.  198.  This  is  true,  whether  the 
fact  that  the  person  is  acting  as  agent  appears  upon  the 
face  of  the  contract  or  not,  and  in  no  way  conflicts  with 
the  principle  that  parol  evidence  cannot  be  admitted  to 
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vary  the  terms  of  a  written  contract.  In  such  case  the 
terms  and  conditions  of  the  contract  are  not  in  divspute. 
William  P.  Clyde  &  Co.  contracted  with  Mr.  Lorillard, 
knowing  to  a  certain  extent  he  was  acting  in  behalf  of 
The  Lorillard  Steamship  Company.  The  principle  of 
law,  however,  would  not  have  been  different  if  the  fact 
of  agency  had  not  been  disclosed.  An  undisclosed 
principle  may  be  held  liable  upon  and  may  claim  the 
benefit  of  written  parol  contracts  made  by  his  agent  in 
his  own  name.  Dykers  v.  Townsend,  24  iV'.  JT.  57 ; 
Briggs  V.  Partridge,  64  76.  357.  The  rule  is  very 
clearly  stated  in  the  latter  case  where  the  court  of  ap- 
peals says  it  is  settled  law  "  that  the  principal  may  be 
charged  upon  a  written  parol  executory  contract  entered 
into  by  an  agent  in  his  own  name  within  his  authority, 
although  the  name  of  the  principal  does  not  appear  in 
the  instrument  and  was  not  disclosed,  and  the  party 
dealing  with  the  agent  supposed  he  was  acting  for  him- 
self. And  this  doctrine  obtains  as  well  with  respect  to 
contracts  which  are  required  to  be  in  writing  as  those 
where  a  writing  is  not  essential  to  their  validity."  A 
different  rule  applies  where  the  contract  is  under  seal. 
lb. 

IV.  Defendants  also  became  liable  to  The  Lorillard 
Steamship  Company,  upon  the  ground  that  the  contract 
was  fully  executed  by  The  Lorillard  Steamship  Company 
as  to  the  part  of  the  consideration  to  be  furnished  by  it, 
and  that  the  defendant,  having  accepted  performance 
from  the  latter,  is  estopped  from  denying  its  right  to 
enforce  so  much  of  the  contract  as  was  intended  for  its 
benefit.  The  steamers  were  conveyed  by  The  Lorillard 
Steamship  Company  to  The  Philadelphia  and  New  York 
Steam  Navigation  Company.  In  December,  1874,  pos- 
session of  this  dock  was  delivered  by  The  Lorillard 
Steamship  Company  to  William  P.  Clyde  &  Company, 
and  on  April  3d,  1875,  the  lease,  with  formal  assignment 
thereon  by  The  Lorillard  Steamship  Company  to  The 
Philadelphia  and  New  York  Steam  Navigation  Company, 


LORILLARD  v.  CLYDE.  25 

Respondents'  points. 

statingHhat  such  assignment  was  made  in  pursuance  of 
this  very  contract,  was  sent  to  William  P.  Clyde  &  Co. 
It  would  certainly  be  an  anomaly  in  the  law  if  William 
P.  Clyde  &  Co.  could  be  permitted  to  claim,  under  these 
circumstances,  that  The  Lorillard  Steamship  Company 
was  a  stranger  to  this  transaction,  with  no  rights  upon 
its  part  to  enforce  performance  by  William  P.  Clyde  & 
Co.  of  the  obligations  which  the  latter  assumed  in  return 
for  the  consideration  thus  received. 

Boardman  &  Boardman,  attorneys,  and  E.  C.  Board- 
man  of  counsel  for  respondents,  on  the  questions  consid- 
ered in  the  opinion,  argued : — 

I.  As  the  only  cause  of  action  that  is  set  forth  in  the 
complaint  is  tbat  the  covenant  to  assume  the  lease 
was  made  for  the  benefit  of  The  Lorillard  Steamship 
Company  and  therefore  came  within  the  doctrine  of 
Lawrence  t?.  Fox ;  and  as  the  plaintiff  sets  forth  no  cause 
of  action  except  as  the  assignee  of  The  Lorillard  Steam- 
ship Company,  the  only  question  that  will  be  considered 
in  these  points  will  be  as  to  whether  or  not  The  Loril- 
lard Steamship  Company,  under  the  facts  proved,  had  a 
cause  of  action  against  the  defendants. 

n.  The  evidence  submitted  does  not  show  a  cause  of 
action  in  favor  of  The  Lorillard  Steamship  Company 
against  the  defendants  under  the  principle  of  Lawrence 
V.  Fox  for  the  following  reasons:  1.  The  Lorillard 
Steamship  Company  was  not  a  party  to  the  contract,  and 
is  not  mentioned  either  in  the  clause  in  question  or  else- 
where in  the  contract.  The  wharf  is  referred  to  as 
**  Lorillard's  wharf,"  and  no  mention  is  made  of  any  inter- 
est of  the  company  therein  or  in  the  lease.  2.  There 
is  no  proof  in  the  case  showing  that  at  the  time  the 
contract  was  entered  into  the  defendants  or  either  of 
them  had  any  notice  or  knowledge  that  The  Lorillard 
Steamship  Company  was  interested  in  the  property  or  in 
the  lease,  or  that  either  of  them  had  any  knowledge  of  the 
existence  of  such  a  corporation.     3.  There  is  no  proof 
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that  there  was  any  debt  or  duty  owing  from  Jacob  Loril- 
lard  to  The  Lorillard  Steamship  Company  which  would 
enable  The  Lorillard  Steamship  Company  to  claim  the 
right  to  enforce  the  promise. 

An  examination  of  the  authorities  will  show  that  all 
these  elements  are  essential  in  order  to  bring  a  case 
within  the  doctrine  of  Lawrence  v.  Fox. 

Johnson  v.  Morgan,  58  iV.  Y.  496 ;  Merril  v.  Green, 
55  lb.  270;  Simson  v.  Brown,  68  •/6.  359;  Garnsey  ??. 
Rogers,  47  lb.  240 ;  Vrooman  v.  Turner,  69  lb.  283. 
The  disinclination  of  the  courts  to  extend  the  doctrine  of 
Lawrence  v.  Fox  appears  in  almost  every  case  in  which 
it  is  cited.  Wheat  v.  Rice,  97  iV^.  Y.  302 ;  Pardee  v. 
Treat,  82  lb.  385 ;  uEtna  National  Bank  v.  The  Fourth 
National  Bank,  46/6.  82;  Turk  v.  Redge,  41  lb.  201; 
Hutchins  v.  Miner,  46  lb.  456 ;  Merril  v.  Green,  55  lb. 
270 ;  Simson  v.  Brown,  68  lb.  356.  There  is  no  testi- 
mony in  the  case  that  any  debt,  duty  or  obligation  was 
due  or  owing  from  the  plaintiff  to  The  Lorillard  Steam- 
ship Company  at  the  time  the  contract  was  made.  The 
Lorillard  Steamship  Company  is  not  named  in  the  cove- 
nant in  question,  nor  is  it  mentioned  elsewhere  in  the 
contract,  and  there  is  no  proof  that  either  of  the  defend- 
ants had  any  notice  or  knowledge  either  of  the  existence 
of  that  corporation,  or  that  the  covenant  in  question  might 
benefit  it,  or  that  it  had  any  interest  in  the  property  or  in 
the  lease.  Under  this  state  of  facts  and  under  the  author- 
ities above  cited  it  is  clear  that,  as  the  plaintiff  sets  forth 
in  the  complaint  no  cause  of  action  except  one  arising 
under  the  principle  of  Lawrence  v.  Fox,  and  as  the 
defendants  were  called  upon  by  the  complaint  to  meet 
no  claim  except  one  arising  under  the  doctrine  of  that 
case,  and  as  the  plaintiff  in  his  proof  has  failed  to  show 
the  elements  necessary  to  bring  him  within  the  rule  there- 
in laid  down,  the  referee  was  right  in  dismissing  the 
complaint  and  the  judgment  should  be  affirmed. 

Per  Curiam. — The  judgment  should  be  affirmed  with 
costs  upon  the  opinion  of  the  referee. 
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AUGUSTA  G.  GENET,  Appellant  and  Respondent 
V.  THE  PRESIDENT,  MANAGERS  &  COMPANY 
OF  THE  DELAWARE  &  HUDSON  CANAL  CO., 
Appellants  and  Respondents. 

CorUradidingj  varying,  etc.,  written  instruments  by  parol  eindence,  appli- 
cation  of  rule  excluding  such  evidence — Evidence,  reception  and  rejection 
of  governed  by  the  lex  fori  and  not  the  lex  loci^  Mining  contract,  construc- 
tion of— lessee  of  mines,  as  to  rights  of,  irrespective  of  express  stipula- 
tion— Injunctive  relief,  granted  against  acts  in  excess  of  privilege  given 
by  mining  contracts — Estoppel,  when  not  arising  from  standing  by. 

The  plaintiff  in  her  complaint  set  forth  a  written  contract  (under  seal) 
made  between  her  and  defendant  (the  provisions  of  which  so  far  as  they 
affect  the  question  involyed,  are  referred  to  in  the  opinions  of  the  ref- 
eree and  of  Judc^e  Ikgraham),  and  alleged  for  a  fii-st  cause  of  action 
that  defendant  before  and  at  the  time,  and  after  the  execution  of  said 
contract  in  writing,  and  as  a  consideration  for  the  delivery  thereof, 
maile  a  certain  promise  to  and  agreement  with  her,  which  promise  and 
agreement  it  had  broken,  to  her  damage  of  $150,000.  On  the  trial 
plaintiff  sought  to  sustain  tliis  cause  of  action  by  oral  proof  as  to  the 
promise  and  agreement  counted  on. 

For  a  second  cause  of  action  the  complaint  alleged  that  defendant  had 
constructed  works  on  her  land  of  a  capacity  much  greater  than  was  nec- 
essary to  mine  therefrom  the  yearly  maximum  quantity  of  coal,  stipulated 
to  be  mined  by  the  written  contract  whereby  it  used  her  lands  to  greater 
extent  than  it  was  necessary  to  use  them  for  mining  plaintiff^s  coal  and 
had  constructed  tunnels  from  plaintiff ^s  land  to  adjoining  lands  of  defend- 
ant to  lead  water  therefrom  to  the  aforesaid  works  where  it  is  pumped  up 
and  thrown  off  on  top  of  plaintiff's  land,  and  that  defendant  used  said  tun- 
nels and  works  to  mine  coal  from  said  adjoining  lands ;  that  all  of  said 
acts  were  in  excess  of  the  privileges  granted  them  and  in  fraudulent 
avoidance  of  the  obligations  of  its  written  contract  with  plaintiff,  to 
plaintiff's  damage  of  $5,000  a  year;  and  prayed  for  a  money  judgment 
and  an  injunction.  Issue  having  been  joined  by  defendant's  answer,  the 
action  was  referred.  It  appeared  in  the  evidence  that  defendant  had 
sunk  a  shaft  (called  the  Marvin  shaft),  built  a  breaker,  and  erected 
machinery  and  other  structures  on  plaintiffs  land  of  greater  capacity 
than  was  necessary  to  mine  from  plaintiff's  land  the  yearly  maximum 
quantity  of  coal  stipulated  to  be  mined  therefrom ;  that  it  had  used  such 
shaft,  breaker,  machinery  and  structures  to  mine  coal  from  its  own  lands 
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before  exhausting  from  plaintifT^s  land  all  the  coal  it  was  authorized  to 
mine  therefrom ;  that  it  had  placed  a  large  quantity  of  culm  from  coal 
mined  from  lands  other  than  those  of  plaintiff  upon  the  surface  of  plaint- 
iff^s  land ;  that  it  had  connected  the  said  Marvin  shaft  with  two  other 
shafts  on  its  own  land,  and  with  a  part  of  its  land  known  as  the  **  farm^^ 
by  a  gangway  and  gangways,  through  which  water  run  from  said  two 
shafts  upon  plaintiff ^s  land,  and  from  said  farm  to  plaintiff's  land  and 
said  Marvin  shaft. 

It  also  appeai'ed  that  plaintiff  had  sustained  damages  by  reason  of  defend- 
ant's piling  on  plaintiff's  land  culm  from  coal  mined  from  other  lands  to 
the  amount  of  $3,000. 

It  also  appeared  that  plaintiff  knew  of  the  sinking  of  the  Marvin  shaft,  the 
building  of  the  breaker,  and  tlie  erection  of  the  other  structures,  and  did 
not  object  thereto.  Upon  the  referee's  report  judgment  was*  entered  in 
conformity  therewith,  dismissing  the  complaint  as  to  the  first  cause  of 
action  and  as  to  the  second  cause  of  action  giving  plaintiff  a  money  judg- 
ment for  $3,000,  damages  and  her  costs,  and  an  injunctive  judgment 
enjoining  defendant:  1st  ** from  using  or  in  any  way  making  use  of  the 
said  Marvin  shaft,  breaker,  machinery  and  other  structures  erected  by  it 
upon  the  plaintiffs  said  land  for  mining  and  preparing  for  market  coal 
from  its  own  lands,  or  frdm  any  other  or  adjoining  or  contiguous  lands, 
until  all  the  coal  which  it  is  authorized  to,  or  required  to  mine  from 
plaintiff's  said  land  under  said  written  agi*eement  between  plaintiff  and 
defendant  had  been  taken  out  and  prepai'ed  for  market.'^  2d.  **  From 
depositing  culm,  or  aiding  or  assisting  or  allowing  culm,  from  coal 
mined  from  the  lands,  other  than  the  said  lands  of  plaintiff,  to  be 
deposited  upon  the  surface  of  plaintiff's  said  land."  Sd.  Requiring  and 
directing  defendant  **  to  close  up  the  gangway  and  gangways  made  by 
it  connecting  the  said  Marvin  shaft  with  said  other  two  shafts  so  far  at 
least  as  would  prevent  the  water  from  said  two  other  shafts  from  run- 
ning therefrom  to  and  upon  plaintiff's  said  land ;  also  to  close  up  the 
headings  or  gangways  leading  from  said  Marvin  shaft  to  defendant's 
land  known  as  the  *farm^  so  far  as  to  prevent  the  water  from  the 
workings  in  said  farm  flowing  upon  the  plainliff^s  land  and  to  said 
Marvin  shaft." 

Held,  1st.  That  parol  evidence  to  the  effect  that  both  before,  and  at  the 
time  of  the  execution  of  the  lease,  but  before  its  delivery,  defendant 
promised  and  agreed  to  work  industriously  and  take  out  the  greatest 
quantity  of  coal,  and  that  plaintiff  should  profit  by  it  as  much  as  possi- 
ble, was  inadmissible  within  the  rule  excluding  parol  evidence  which 
tends  to  contradict,  vary,  etc.,  a  written  contract. 

2d.  That  the  question  as  to  the  rejection  or  admission  of  evidence  is  a 
field  into  which  the  laws  of  anotlier  state  cannot  intnide.  It  is  to  be 
determined  exclusively  by  the  laws  of  this  state  in  an  action  pending 
and  tried  therein. 
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3d.  That  by  the  written  contract  the  defendant  was  only  obligated  to  mine 
10,000  tons  in  each  of  the  first  two  years,  and  20,000  tons  in  each  suc- 
ceeding year,  but  had  the  privilege  of  mining  more  than  the  quantities 
so  stipulated. 

4th.  That  the  dismissal  of  the  complaint  as  to  the  first  cause  of  action  was 
correct. 

5th.  That  the  object  the  parties  had  in  view  in  entering  into  the  written 
contract,  so  far  as  appears  by  its  terms,  was  tlie  mining  of  coal  that 
might  be  found  in  plaintifiTs  land,  and  the  rights  and  privileges  granted 
by  it  were  merely  incidents,  and  were  designed  to  be  limited  to  the 
actual  requii-ements  for  a  successful  accomplishment  of  that  purpose ; 
that  the  piling  of  culm  from  coal  mined  from  lands  other  than  plaint- 
ifiTs upon  the  surface  of  plaintifiTs  land,  and  maintaining  of  the  gang- 
ways in  the  judgment  refen*ed  to,  so  far  as  they  conducted  water  on 
pkdntiflTs  land,  wei'e  in  excess  of  the  privilege  granted  by  the  contract  and 
that  the  injunctive  relief  granted  in  respect  thereof  was  properly  granted 
(Ingraham,  J.,  dissenting)  ;  also  held  the  use  of  the  MaiTin  shaft  sunk, 
breaker,  machinery  and  other  structures  built  and  erected  on  plaintifiTs 
land  for  mining  and  preparing  for  market  coal  from  lands  other  than 
plaintiff ^s  **  except  during  such  time  as  defendant  shall  use  the  said 
shaft,  breaker,  machinery  and  other  structures  for  the  mining,  prepar- 
ing and  forwarding  coal  in  and  from  plaintiff ^s  said  land  to  the  amount 
or  quantity  such  shaft,  machineiy  and  other  structures  are  or  shall  be 
adapted  to  mine,  prepare,  forward,  or'^  before  all  the  coal  which  it  is 
authorized,  or  required  to  mine  from  said  plaintifiTs  land  under  said 
written  agreement  had  been  taken  out  and  prepared  for  market,  was 
in  excess  of  the  privileges  granted  by  that  agreement,  and  that  the  judg- 
ment giving  the  injunctive  relief  in  respect  thereof,  modified  by  the 
insertion  thei-ein  immediately  before  the  woi-ds  **  until  all  the  coal 
which  it  is  authorized  ^^  the  above  words  included  between  quotation 
marics,  should  be  affirmed.  This  although  plaintiff  knew  of  the  sinking 
of  the  shaft,  and  the  erection  of  the  breaker,  etc.,  and  did  not  object,- 
she  not  being  thereby  estopped  from  claiming  that  defendant  should  use 
such  shaft,  etc.,  primarily  for  the  mining  of  coal  in  her  land,  since  their 
construction  was  an  announcement  to  plaintiff  by  defendant  that  it 
elected  to  avail  itself  of  the  option  given  to  it  by  the  agreement  to 
mine  more  than  the  maximum  yearly  quantity  which  by  the  agreement 
it  was  obligated  to  mine.    Ingraham,  J.,  dissenting. 

6th.  That  the  money  judgment  was  correct  and  should  be  affirmed. 
Ingraham,  J.,  dissenting. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  JJ. 

Decided  May  10,  1888. 
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Appeal  by  both  parties  from  the  judgment  herein. 

The  action  was  tried  before  a  referee.  The  complaint 
contained  two  causes  of  action.  The  referee  dismissed 
the  complaint  as  to  the  first  cause  of  action  and  as  to 
the  second  cause  of  action  directed  a  judgment  against 
the  defendant  for  damages,  and  for  injunctive  relief. 
Judgment  was  entered  in  conformity  with  the  report. 
Plaintiff  appeals  from  so  much  of  the  judgment  as  dis- 
misses the  complaint  as  to  the  first  cause  of  action,  and 
defendant  appeals  from  so  much  as  awards  damages  and 
injunctive  relief  against  it  on  the  second  cause  of  ac- 
tion. 

The  facts  sufficiently  appear  in  the  head-notes,  and  in 
the  opinions  of  the  referee. 

The  referee  delivered  the  following  opinion  on  the 
dismissal  of  the  complaint  as  to  the  first  cause  of  action : 

He:nry  E.  Sickles,  Referee. — ^The  language  of  the 
lease  or  contract  upon  which  this  action  is  based,  as  to 
the  duties  imposed  upon  the  defendant  in  the  matter  of 
mining  coal,  is  so  clear  and  unmistakable  that  there  can 
be  no  reasonable  doubt  as  to  its  meaning.  The  defend- 
ant, the  party  of  the  second  part,  agrees,  "to  mine 
from  said  land,  in  the  year  one  thousand  eight  hundred 
and  sixty-four,  not  less  than  ten  thousand  tons  of  coal ; 
in  the  year  one  thousand  eight  hundred  and  sixty-five, 
not  less  than  ten  thousand  tons,  and  twenty  thousand  in 
each  and  every  year  thereafter.  It  being  imderstood 
that  the  said  party  of  the  second  part  is  to  pay  for  ten 
thousand  tons  in  each  and  every  year,  whether  the  same 
shall  be  actually  taken  out  in  such  year  or  not,  and  that 
in  case  the  maximum  quantity  of  twenty  thousand  tons  is 
not  taken  out  in  one  thousand  eight  hundred  and  sixty- 
six  or  any  subsequent  year,  interest  at  the  rate  of  seven 
per  centum  per  annum,  shall  be  paid  by  the  said  party 
of  the  second  part  to  the  said  parties  of  the  first  part, 
their  heirs  or  assigns,  upon  such  sums  as  the  deficiency 
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shall  amount  to,  said  interest  to  be  continued  until  the 
full  quantity  agreed  to  be  taken  out  as  aforesaid  shall 
be  reached,"  provided,  "  that  the  said  party  of  the  sec- 
ond part  shall  have  the  privilege  of  taking  out,  without 
charge,  at  any  time  thereafter  a  quantity  of  coal  equal 
in  amount  to  the  deficiency  they  may  have  paid  for  in 
any  previous  year  or  years."    • 

Then,  after  providing  for  certain  contingencies,  which, 
if  they  arise,  may  terminate  or  modify  the  liability  of 
defendant,  the  contract  continues :  "  And  the  said 
party  of  the  second  part  agrees  to  pay  for  the  coal 
mined  and  taken  out  in  pursuance  of  this  agreement  at 
the  rate  of  twelve  and  a  half  (12^)  cents  for  every  ton 
of  (2240J  twenty-two  hundred  and  forty  pounds  of 
clear  merchantable  coal,  exclusive  of  culm  or  mine 
waste,  that  will  pass  through  a  mesh  of  one  half  inch 
square."  ....  "And  it  is  further  understood  and 
agreed  that  if  the  said  party  of  the  second  part  elect  to 
do  so,  they  may  increase  the  quantity  beyond  that  stip- 
ulated to  be  mined  in  any  one  year,  and,  at  their  option 
may  diminish  the  quantity  for  any  succeeding  year  or 
years  by  an  amount  corresponding  with  such  increase  ; 
provided  that  the  quantity  mined  shall  not  be  less  in 
the  aggregate  than  as  hereinbefore  stipulated." 

No  ingenuity  of  argument  will  change  the  meaning 
of  this  language.  The  defendant  obligates  itself  to 
mine  not  less  than  ten  thousand  tons  of  coal  for  the 
first  two  years  and  not  less  than  twenty  thousand  tons 
thereafter.  If  it  fails  so  to  do,  provision  is  made  for 
indemnity  to  the  plaintiff  for  the  breach.  The  defend- 
ant does  not  obligate  itself  to  mine  more  under  any  cir- 
cumstances, but,  in  precise  and  emphatic  phrase,  limits 
its  liability  to  that  amount.  It  has  the  privilege  to 
mine  more,  but  if  it  avails  itself  of  that  privilege,  the  ex- 
cess is  first  to  be  applied  to  make  up  deficiencies,  if  any, 
for  former  years,  and  then,  if  there  is  still  an  excess, 
it  has  the  option  to  diminish  the  quantity  (i.  e.,  to  mine 
less  than  the  prescribed  quantity)  "  for  any  succeed- 
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ing  year  or  years  by  an  amount  correspondent  with  such 
increase."  In  other  words  the  defendant  has  the  privi- 
lege of  mining  more  than  an  average  amount  of  20,000 
tons  per  year  (after  the  first  two),  which  it  absolutely 
agrees  to  mine,  but  carefully  limits  its  liability  to  that 
amount.  There  are  no  words  i^hich  expressly  or  by 
implication  require  the  defendant  to  mine  ^vith  reasona- 
ble diligence,  and  to  import  them  into  the  contract 
would  be  to  materially  vary  and  modify  it,  and  this  may 
not  be  done  however  conclusively  the  plaintiff  may  be 
able  to  make  it  appear  by  parol  evidence  that  defend- 
ant's officers  and  agents  did  in  fact  agree  to  so  mine. 

The  old  common  law  rule,  that  parol  evidence  is  inad- 
missible to  vary  or  modify,  to  add  to  or  take  ^rom  the 
terms  of  a  written  contract,  is  still  preserved  in  all  its 
vigor  in  this  state.  There  are  very  many  cases  which 
it  is  claimed  have  established  exceptions  to  or  modifica- 
tions of  the  rule.  But  these  exceptions  and  modifica- 
tions are  more  apparent  than  real,  they  simply  define 
its  boundaries  and  exclude  from  it  matters  which  are 
not  included  in  its  words. 

Thus,  if  the  language  of  a  contract  is  ambiguous, 
resort  may  be  had  to  the  surrounding  circumstances, 
and  sometimes  to  the  statements  of  the  parties,  not  to 
vary  the  terms  of  the  instrument,  but  to  show  in  what 
sense  the  parties  understood  them.  Where  the  words 
of  a  contract  are  plain,  their  meaning  unmistakable, 
and  they  are  conclusive  as  to  the  intent,  no  resort  may 
be  had  to  the  circumstances  or  the  statements  to  show 
that  the  parties  really  intended  something  else,  except 
where  a  reformation  of  the  contract  is  sought  for  be- 
cause of  mistake  or  fraud. 

The  question  has  been  very  frequently  before  the 
Court  of  Appeals  of  late,  and  without  citing  a  long 
array  of  authorities,  it  will  be  sufficient  perhaps  to 
quote  from  the  opinion  of  Andrews,  J.,  in  Corse  v.  Peck, 
decided  in  June  last  and  not  yet  reported,  to  show  the 
position  of  the  court.     He  says,  "  The  rule  that  parol 
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evidence  is  inadmissible  to  add  to  or  vary  the  terms  of 
a  written  contract  precludes  evidence  of  the  negotia- 
tions which  preceded,  or  conversations  which  accom- 
panied, the  making  of  it,  unless  necessary  to  explain 
ambiguous  provisions  the  meaning  of  which  cannot  be 
ascertained  by  an  inspection  of  the  written  instrument." 
See  also  Snowdon  v.  Guion,  101  N.  Y.  458,  462. 

So,  too,  it  has  been  held  that  the  rule  does  not  apply 
where  the  original  contract  was  verbal  and  part  only 
has  been  reduced  to  writing,  or  to  collateral  undertak- 
ings. 

But  where  the  written  contract  indicates  that  it  was 
the  intention  and  design  to  express  therein  the  whole 
contract  between  the  parties,  it  is  conclusive.  As  said 
by  Finch,  J.,  in  Eighmie  v.  Taylor,  98  N.  T.  288,  294 : 
"  If  we  may  go  outside  of  the  instrument  to  prove  that 
there  was  a  stipulation  not  contained  therein  and  so 
that  only  part  was  put  in  writing,  and  then  because  of 
that  fact  enforce  the  oral  stipulation,  there  will  be  little 
of  value  left  in  the  rule  itself." 

It  is  claimed  on  the  part  of  the  plaintiff  that  at  least 
so  far  as  the  testimony  of  what  occurred  between  her 
agent  and  defendant's  president  at  the  time  of  the  de- 
livery of  the  contract  is  concerned,  it. is  competent,  and 
that  defendant  is  bound  thereby. 

1st,  That  it  was  the  interpretation  put  by  the  agents 
of  the  parties,  who  acted  for  them,  upon  the  contract, 
and  that  the  parties  are  thereby  estopped  from  disput- 
ing it  or  claiming  that  the  contract  reads  otherwise.  In 
other  words,  the  argument  is  that,  however  clear  and 
unambiguous  may  be  the  language  of  a  contract,  it  is 
proper  to  show  that  the  parties  in  considering  its  terms 
orally  agreed  that  it  should  mean  something  else,  and 
that  something  else  must  take  the  place  of  the  words 
of  the  contract,  and  thus  an  entirely  different  contract 
be  established.  When  the  courts  go  thus  far,  from  that 
moment  the  rule  considered  so  important,  so  carefully 
laid  down,  ceases  to  exist. 

Vol.  XXIV— 8 
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2d.  It  is  claimed  that  as  the  contract  was  delivered 
only  in  reliance  upon  the  promise  of  defendant's  agent 
that  they  would  work  the  mine  industriously^  "work 
out  the  greatest  quantity  of  coal,"  that  this  was  enforce- 
able as  a  separate  and  independent  agreement.  Such  a 
parol  agreement,  to  be  enforceable,  must  be  consistent 
with  the  terms  of  the  written  contract,  not  directly  an- 
tagonistic to  and  subversive  of  it.  The  cases  cited  by 
the  learned  counsel  for  the  plaintiff  go  no  further  than 
this.  I  listened  with  interest  to  his  ingenious  and  able 
argument,  and  perused  with  care  his  exhaustive  brief, 
and  would  not  have  been  displeased  could  I  have  had 
pointed  out  to  me  some  practicable  way  to  avoid  the 
rule,  as  there  is  an  apparent  equity  in  her  case.  But  I 
find  none  in  the  argument  or  brief,  and  the  oral  evi- 
dence must  be  rejected  unless  another  position  counsel 
takes  is  maintainable,  and  that  is — 

3.  This  is  a  Pennsylvania  contract,  and  its  construction 
must  be  governed  by  the  laws  of  that  state,  and  in  that 
state  written  contracts  may  be  changed  or  modified  by 
parol  evidence.  It  is  not  claimed  that  there  is  any  stat- 
ute in  Pennsylvania  which  controls  the  subject,  but  that 
it  is  a  modification  made  by  the  courts  of  that  state  of 
the  common  law  rule.  There  are  cases  in  that  stat-e  as 
in  this,  where,  to  prevent  the  doing  of  an  injustice,  the 
courts  have  been  ingenious  in  avoiding  the  rule  and  in 
discriminating  between  it  and  the  case  under  considera- 
tion. But  there  were  none  called  to  my  attention  which 
go  to  the  length  necessary  to  ai(^the  plaintiff  here. 

But,  again,  the  question  depends  upon  a  rule  of  pro- 
cedure, i.  e.,  as  to  the  reception  or  rejection  of  evidence, 
and  this  is  a  field  into  which  the  laws  of  another  state 
cannot  intrude ;  it  is  to  be  determined  exclusively  by  the 
laws  of  this  state. 

I  am  constrained,  therefore,  to  grant  the  motion  to 
strike  out  the  testimony  objected  to  as  to  the  negotia- 
tions and  conversations  preceding,  and  those  accompany- 
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ing,  the  delivery  of  the  lease^  and  as  to  the  first  count  to 
dismiss  the  complaint. 

The  motion  to  dismiss  as  to  the  second  count  is  denied. 
There  is  some  evidence  tending  to  show  that  defendant 
has  exceeded  the  rights  given  to  it  by  the  lease,  exten- 
sive as  they  are.  It  would  not  be  profitable  to  discuss 
this  evidence  for  the  purpose  of  determining  the  partic- 
ulars in  which  plaintiff's  rights  have  been  violated,  the 
extent  of  such  violation,  or,  perhaps,  to  determine  defi- 
nitely that  a  cause  of  action  had  been  absolutely  estab- 
lished. Suflfice  it  to  say  there  is  evidence  tending  to 
establish  a  cause  of  action  and  which  will  not  justify  a 
nonsuit. 

The  referee  also  delivered  the  following  opinion  in 
his  decision  as  to  the  second 'cause  of  action : — 

Henry  E.  Sickles,  Referee  : — The  causes  for  com- 
plaint for  alleged  illegal  action  on  the  part  of  defendant 
for  which  plaintiff  seeks  redress  under  the  second  count 
of  her  complaint  are  threefold. 

1st.  That  defendant  has,  instead  of  using  the  privi- 
leges which  were  granted  to  it  solely  for  the  purpose  of 
enabling  it  to  carry  out  the  provisions  of  the  contract 
Exhibit  "  A,"  in  regard  to  the  mining  of  the  coal  on 
plaintiff's  land,  exclusively,  or  principally  for  that  pur- 
pose, has  unlawfully  used  them  for  the  mining  of  its 
own  coal,  and  this  to  such  an  extent  that  it  has  seriously 
interfered  with  the  work  to  aid  in  which  they  were 
granted. 

2d.  That  defendant  has  excavated  and  is  using  a  gang- 
way connecting  the  Marvin  shaft  with  defendant's  other 
collieries,  not  for  any  object  or  purpose  connected  with 
the  mining  of  the  coal  in  plaintiff's  land,  but  mainly  for 
the  purpose  of  draining  the  water  from  the  other  coll- 
ieries down  upon  plaintiff's  land,  and  thus  is  imposing  a 
burden  upon  the  said  land  not  authorized  or  contem- 
plated by  the  contract. 

3d.  That  defendant  is  piling  the  culm  or  refuse  coal 
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arising  from  the  coal  mined  from  its  land  upon  the  sur- 
face of  plaintiff's  land^  thus  appropriating  and  using  so 
much  of  the  surface  for  its  own  purposes  which  is  not 
needed  or  used  for  the  purpose  for  which  alone  defend- 
ant is  entitled  to  use  any  portion  of  the  surface.  The 
facts  alleged  are  established  by  the  evidence,  and  I  am 
satisfied  that  by  no  reasonable  construction  of  the  instru- 
ment, Exhibit  "  A,"  is  the  use  thus  made  of  plaintiff's 
property  and  the  burdens  so  imposed  upon  it  warranted 
or  authorized  thereby,  and  neither  the  able  arguments 
of  defendant's  counsel  nor  a  careful  perusal  of  the 
•  learned  and  exhaustive  brief  furnished  by  them  and  ex- 
amination of  the  authorities  cited  have  convinced  me  to 
the  contrary. 

1st.  That  the  object  the  parties  had  in  view  in  enter- 
ing into  the  contract  Exhibit  "  4,"  at  least  so  far  as 
appears  from  the  terms  and  provisions  thereof,  was  the 
mining  of  coal  that  might  be  found  in  plaintiff's  land ; 
that  the  rights  and  privileges  granted  by  plaintiff  to 
defendant  were  merely  as  incidents,  and  were  designed 
to  be  limited  to  the  actual  requirements  for  a  successful 
accomplishment  of  that  purpose  can  scarcely  be  success- 
fully disputed. 

The  plaintiff  grants  to  defendant  the  right,  and  de- 
fendant assumed  the  obligation  to  mine  all  the  coal  in 
said  land  which  can  be  economically  mined,  and  to 
enable  the  defendant  to  exercise  this  right  and  to  per- 
form its  covenants,  plaintiff  grants  to  it  the  right  of  way 
for  all  "  railroads,  ....  slopes,  tunnels,"  etc.,  it  "  mav 
find  necessary  to  construct  across  or  upon  said  tract  with 
the  right  to  erect  dams  upon  the  surface  for  the  proper 
mining  of  said  coal,  also  the  use  of  land  for  digging  all 
air  shafts  that  they  {i,  6.,  defendants)  may  consider  nec- 
essary, with  the  right  to  dig  the  same,  also  the  use  of 
all  the  land  they  may  require  for  the  purpose  of  erect- 
ing ....  buildings  they  may  deem  necessary  for  the 
prosecution  of  their  business,  together  with  land  for  pil- 
ing coal  or  culm,  and  all  other  appurtenances  they  may 
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require  for  mining  .  .  .  .  preparing  and  forwarding  the 
coal  to  be  mined  under  this  agreement." 

By  the  very  language  of  the  agreements  the  rights  and 
privileges  are  limited  to  the  necessities  of  the  work  con- 
templated. It  may  be  conceded,  as  defendant's  counsel 
claim,  that  defendant  is  the  sole  and  exclusive  judge  as 
to  what  is  necessary,  but  in  determining  that  question  it 
may  look  only  to  this  work.  It  is  not  authorized  to  take 
into  consideration  any  other  object  or  purpose.  If  it  did 
consider  or  was  influenced  in  its  determination  by  other 
purposes  connected  with  its  adjoining  property,  it  was 
not  authorized  by  the  contract,  and  was  a  breach  of 
good  faith.  When,  therefore,  defendant  sunk  the  Mar- 
vin shaft,  and  erected  the  breaker  and  other  buildings, 
its  oflScers  through  whom  it  acts,  virtually  announced  to 
plaintiff,  "  we  consider  works  of  this  size  and  capacity 
necessary  for  the  successful  and  profitable  mining  of  the 
coal  in  your  land  as  rapidly  as  we  propose  to  mine  it," 
and  inasmuch  as  the  shaft  and  breaker,  etc.,  were  clearly 
and  admittedly  of  much  greater  capacity  than  would  be 
required  for  the  mining  of  the  twenty  thousand  tons  per 
annum,  which  defendant  bound  itself  to  mine  and  to 
which  it  limited  its  obligation,  their  construction  was 
an  announcement  to  plaintiff  that  defendant  had  elected 
to  avail  itself  of  the  option  given  to  it  to  mine  a  greater 
quantity.  Plaintiff,  therefore,  had  a  right  to  assume 
that  defendant  intended  and  good  faith  required  that 
it  should  use  the  shaft  and  structures,  primarily,  at  least, 
for  the  mining  of  the  coal  in  her  land.  Plaintiff  was  in- 
terested in  having  this  coal  mined  as  rapidly  as  possible, 
and  the  greater  the  capacity  of  the  structures,  so  long 
as  they  were  no  greater  than  was  necessary  for  this  pur- 
pose, the  better  it  suited  her  interest.  The  fact,  there- 
fore, that  plaintiff  did  not  object  to  the  sinking  of  a  shaft 
and  the  erection  of  a  breaker  of  the  size  and  capacity 
of  the  one  in  question  was  not  a  concession  of  a  right 
to  exceed  the  necessities  of  the  case.  It  seems  to  me 
justice  and  equity  entitle  her  to  insist  that  inasmuch  as 
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defendant  has,  in  tlie  exercise  of  its  right  to  determine 
what  those  necessities  require,  determined  that  these 
structures  were  necessary  for  the  mining  of  the  coal,  in 
her  land,  it  is  estopped  by  that  determination,  and  may 
not  now  claim  that  they  were  in  fact  much  larger  than 
were  necessary,  and  so  that  it  could  use  them  for  pur- 
poses of  its  own  without  interference  with  the  proper 
and  expeditious  mining  of  plaintiff's  coal.  It  remains, 
then,  to  be  seen,  whether  the  contract  gives  to  defend- 
ant a  right  to  use  these  structures  for  mining  of  coal  on 
its  own  land  where  it  does  interfere  with  the  mining  of 
plaintiff's  coal ;  in  fine,  whether  defendant  has  the  riglit 
to  elect  so  to  do,  provided  it  pay  the  royalty  on  twenty 
thousand  tons  per  annum  to  stop  entirely  the  mining  of 
coal  on  plaintiff's  land  and  to  use  the  structure  it  has 
erected  and  the  excavation  it  has  made  exclusively  for 
mining  its  own  land,  as,  if  the  argument  of  defendant's 
coimsel  is  tenable  at  all,  it  must  go  to  this  extent.  A 
right  so  inconsistent  with  the  spirit  and  intent  of  the  con- 
tract, so  subversive  of  its  purposes,  should  be  based  on 
clear  and  unmistakable  language  in  the  contract.  It  is 
claimed  to  exist  under  this  clause  therein,  "  and  it  is 
further  agreed  and  understood  that  the  party  of  the 
second  part  ....  may  use  and  occupy  the  rights  and 
privileges  hereby  granted  and  the  openings,  buildings, 
fixtures  and  appurtenances  made  and  constructed  by 
them  for  the  mining,  preparing  and  forwarding  coal 
under  this  agreement,  for  the  mining,  preparing  and 
forwarding  coal  from  any  adjoining  or  contiguous  lands 
until  all  the  land  they  desire  to  take  coal  from  and  that 
can  be  mined  and  taken  out  through  said  openings, 
shafts  and  slopes  shall  be  exhausted."  Following  this 
is  this  provision,  "  That  the  party  of  the  second  part 
....  shall  have  the  right  to  rebuild,  reconstruct  or  re- 
move any  and  all  the  buildings,  fixtures  ....  and  im- 
provements during  the  continuance  of  this  agreement 
and  until  the  coal  in  the  adjoining  and  contiguous 
lands  that  can  be  worked  from  those  openings,  shafts, 
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slopes  and  tunnels  shall  have  been  worked  out."  These 
two  provisions  are  at  the  end  of  the  contract  after  full 
provision  has  been  made  for  the  mining  of  all  of  the 
coal  on  plaintiff's  land  that  defendant  obligates  itself  to 
mine,  and  after  full  provision  is  made  for  the  tej^mina- 
tion  of  its  obligation  in  this  respect.  The  language  of 
the  two  clauses,  as  well  as  their  position  in  the  contract, 
instead  of  conveying  by  any  reasonable  construction 
the  idea  that  the  rights  thus  granted  were  to  be  exer- 
cised while  the  obligations  imposed  upon  defendant  as 
to  the  mining  of  the  coal  in  the  land  in  question  re- 
mained unfulfilled  and  in  force  and  while  they  would 
interfere  with  or  retard  that  work,  indicate  that  they 
were  to  be  exercised  only  after  the  main  purpose  of  the 
contract  was  substantially  carried  out  and  accomplished, 
and  inasmuch  as  only  rights  and  privileges  necessary 
for  this  work  are  granted,  they  cannot  well  be  used 
during  the  prosecution  of  the  worlc  for  other  purposes 
without  interfering  with  and  retarding  the  work.  That 
the  purpose  in  view  in  making  the  contract  had  been 
subordinated  to  defendant's  other  purposes  and  that  the 
rights  and  privileges  granted  solely  as  aids  to  the  ac- 
complishment of  that  purpose  have  been  used  princi- 
pally for  the  mining  of  coal  on  defendant's  other  land 
and  for  the  benefit  of  its  other  collieries  cannot  be  dis- 
puted. Defendant  has  mined  up  to  May  1,  1886, 
through  the  Marvin  shaft  497,614  tons  of  coal  from 
plaintiff's  land  and  608,771  from  its  own.  In  Novem- 
ber, 1886,  the  last  month  for  the  working  of  which  an 
account  was  presented,  it  mined  3,027  tons  from  plaint- 
iff's land  and  9,609  tons  from  its  own.  It  did  mine  in 
one  year  from  plaintiff's  land  over  89,000  tons,  thus 
showing  its  capacity  in  that  respect,  and  yet  the  aver- 
age output  is  only  about  one  half  that  amount,  and  is 
growing  gradually  less,  while  that  from  defendant's 
land  is  increasing. 

But,  it  is  urged  by  defendant's  counsel,  the  company 
mined  and  has  paid  to  plaintiff  the  royalty  on  more 
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than  the  quantity  of  coal  it  obligated  itself  to  mine 
from  her  land  and  therefore  she  has  sustained  no  dam- 
ages and  is  entitled  to  no  relief.  Plaintiff  has  submitted 
to  the  imposition  of  heavy  burdens  upon  her  land  under 
the  supposition,  as  I  have  attempted  to  show,  that  they 
were  to  be  used  for  her  benefit.  That  they  would  have 
been  so  used  to  a  much  greater  extent,  at  least,  than 
they  have  if  defendant  had  not  assumed  to  use  them  to 
such  an  extent  for  its  own  purposes,  is  very  clear,  and 
if  it  is  permitted  to  continue  such  use  the  inducement 
will  always  be  to  subordinate  the  interests  of  plaintiff 
to  its  own,  to  mine  the  coal  upon  which  it  pays  nothing 
in  preference  to  that  upon  which  plaintiff  is  entitled  to 
royalties,  and  it  is  in  precisely  such  a  case  where  plaint- 
iff cannot  be  compensated  in  damages  for  the  injury 
inflicted  upon  her  that  the  aid  of  a  court  of  equity  may 
be  invoked.  If  defendant  be  prohibited  from  exceeding 
the  privileges  granted  to  it  by  the  contract,  the  tempta- 
tion to  make  the  plaintiff's  interest  subordinate  to  its 
own  will  be  removed.  If  it  had  worked  the  colliery  to 
its  full  capacity  in  mining  the  coal  in  which  plaintiff  is 
interested,  it  might,  perhaps,  have  urged  with  plausi- 
bility that  it  should  not  be  restrained  from  mining  what 
coal  could  be  mined  from  its  own  land  through  the  shaft 
and  breaker  without  interference  with  such  working. 
But  as  it  has  not  shown  a  disposition  to  thus  work  the 
colliery,  it  cannot  complain  if  it  be  confined  to  the  exer- 
cise of  the  privileges  granted  by  the  contract.  It  seems 
to  me,  therefore,  that  defendant  is  equitably  entitled  to  a 
judgment  restraining  defendant  from  using  the  shaft, 
breaker,  etc.,  for  mining  its  own  coal  until  the  coal  in 
plaintiff's  land,  so  far  as  defendant  is  bound  to  mine  it, 
is  removed. 

2d.  The  gangway  driven  to  connect  the  Marvin  with 
the  Leggetts  Creek  and  the  Van  Storch  shafts  conced- 
edly  was  not  excavated  for  the  purpose  of  mining  the 
coal  in  question.  According  to  defendant's  testimony, 
it  was  in  the  first  place  designed  to  serve  as  a  second 
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opening  to  comply  with  the  requirements  of  the  Penn- 
sylvania laws  enacted  some  ten  years  after  the  execu- 
tion of  the  contract,  and  then,  it  having  been  discovered 
that  it  could  be  used  advantageously  for  that  purpose, 
it  was  arranged  and  finished  so  as  to  serve  as  a  drain  to 
bring  the  waters  collecting  in  the  other  two  collieries 
down  to  the  Marvin  shaft,  thus  saving  to  defendant  the 
expense  of  running  the  pumps  in  the  other  collieries. 
Defendant  claims  the  right  to  do  this :  1st.  Because ' 
it  owns  the  vein  of  coal  in  plaintiflE's  and  the  adjoin- 
ing lands,  and  had  the  right  to  drive  the  gangway 
through  it  for  any  purpose  it  deemed  it  best  so  to  do. 
2d.  Plaintiff  has  no  remedy  if,  in  the  ordinary  course  of 
mining  the  water  is  discharged  upon  her  land.  It  is 
not  necessary  to  dispute  the  proposition  that  defendant 
is  by  the  contract  in  question  made  the  owner  of  the 
coal.  Conceding  this  for  the  purpose  of  the  argument, 
plaintiff  still  remains  the  owner  of  the  layers  of  earth 
and  rock  between  the  veins  of  coal.  Defendant  excar 
vated  down  to  the  layer  under  the  fourteen-foot  vein, 
and  so  discharges  the  water  upon  plaintiff's  land.  The 
gangway  was  not  made  in  the  ordinary  course  of  min- 
ing, and  so  the  authorities  cited  which  hold  that  in  the 
ordinary  course  of  mining,  coal  or  minerals  may  be 
taken  up  the  line  of  the  adjoining  land,  that  a  party  is 
not  bound  to  have  a  barrier  to  prevent  the  water  from 
flowing  into  the  mine  of  an  adjoining  owner.  But  this 
was  not  done  in  the  ordinary  course  of  mining,  and  I 
have  yet  to  learn  of  a  decision  holding  that  a  person 
may  lawfully  dig  a  ditch  upon  the  surface  of  his  land  so 
as  to  gather  the  surface  water  thereon  and  discharge  it 
upon  the  land  of  his  adjoining  neighbor,  or  may  drive  a 
gangway  from  his  mine  to  the  line  of  an  adjoining 
owner  for  the  purpose  of  discharging  the  waters  collect- 
ing in  his  mine  into  that  of  the  adjoining  owner.  The 
authorities  cited  by  defendant's  counsel  sustain  no  such 
doctrine.  In  one  of  them,  P.  &  R.  C.  &  I.  Co.  v,  Taylor 
{Legal  Chronicle^  36),  is  cited  with  approval  a  clause  in 
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the  opinion  in  the  case  of  the  Mammoth  Vein  Consolida- 
tion Company's  Appeal  (4  P.  F.  Smith  [54  Fa.  St."]  183, 
189),  as  follows :  "  Had  it  been  manifest  that  the  conse- 
quence of  defendant's  operations  would  have  the  effect 
of  letting  water  in  large  quantities  into  plaintiff's  mine, 
it  would  assuredly  have  been  proper  to  have  enjoined 
them  even  although  they  were  operating  exactly  within 
the  terms  of  the  lease."  In  that  case  a  motion  for  a 
preliminary  injunction  was  denied,  but  the  court  say 
that  if  it  appears  oq  the  trial  that  the  danger  exists  it 
can  be  guarded  against  by  the  judgment.  Another  case 
is  albo  cited.  Mountain  Coal  and  Iron  Company  {Legal 
Intelligence^  March  29,  187  ),  which  holds  as  follows: 
"  Where  the  miner  in  his  upper  mine  in  carrying  for- 
ward his  gangway  strikes  into  a  breast  which  has  been 
wrongfully  worked  by  a  trespasser  up  the  dip  of  his 
coal  vein,  he  is  not  justified  in  emptying  the  water  flow- 
ing down  the  drain  or  gutter  of  his  gangway  into  the 
opening  thus  struck,  if  by  reasonable  means  he  can 
carry  the  water  into  his  own  dump ; "  that  it  was  the 
duty  of  the  upper  owner  to  carry  off  the  water  even 
though  a  trespass  had  been  committed  upon  him.  The 
court  say :  "  To  adopt  the  principle  that  the  upper 
owner  is  liable  for  no  act  done  within  his  own  mine 
and  no  neglect  because  it  falls  within  his  own  property 
right  would  lead  to  results .  disastrous  to  mining  and 
cannot  be  tolerated." 

It  is  hardly  necessary,  however,  to  cite  or  discuss 
authorities.  Suffice  it  to  say  none  go  to  the  extent 
necessary  to  sustain  defendant's  contention.  But  it  is 
urged  the  use  of  the  gangway  as  a  drain  is  a  great  con- 
venience and  benefit  to  defendant  and  is  no  injury  to 
plaintiff.  This  is  hardl}'-  an  excuse  for  an  unlawful 
interference  with  another's  rights.  But  if  no  serious 
damage  has  thus  far  been  occasioned,  such  damage  may 
result  at  any  time.  If  the  pump  in  the  Marvin  shaft 
should  become  disabled,  or  the  working  thereof  should 
cease  because  of  a  strike,  a  contingency  not  altogether 
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improbable  in  these  days,  or  from  any  other  cause,  the 
water  that  is  being  poured  down  from  the  defendant's 
other  collieries  into  the  Marvin  shaft  would  soon  flood 
that  colliery  and  for  a  time  utterly  prevent  the  mining 
of  coal  therefrom.  Defendant  has  no  right  to  impose 
this  burden  and  this  risk  upon  plaintiff  and  she  has  a 
right  to  ask  that  it  be  restrained  from  so  doing. 

3d.  The  right  claimed  by  defendant  to  deposit  all  of 
the  culm  or  waste  coal  arising  from  the  coal  mined 
through  the  Marvin  shaft  from  defendant's  adjoining 
land  upon  the  surface  of  plaintiff's  land  as  well  as  that 
coming  from  the  coal  mined  from  her  own  land,  seems 
to  me  an  extraordinary  one.*  If  it  be  true,  plaintiff 
in  executing  the  contract  virtually  surrendered  all  right 
to  the  surface  of  her  land  and  cannot  safely  sell  one 
foot  of  it.  It  appears  that  defendant  has  from  800  to 
1000  acres  of  land  adjoining  plaintiff's  land,  the  coal 
from  which  can  be  mined  to  advantage  through  the 
Marvin  shaft.  The  coal  from  "  the  farm  "  which  con- 
tains 500  acres  can  be  mined  in  no  other  way  unless  a 
new  shaft  is  sunk,  and  it  is  the  evident  purpose  of  de- 
fendant to  mine  it  all  through  the  Marvin  shaft.  A 
very  moderate  estimate  of  the  coal  from  defendant's 
adjoining  properties  already  and  hereafter  to  be  mined 
through  the  Marvin  shaft  is  20,000,000  tons,  add  to  this 
say  3,000,000  tons  for  the  coal  from  plaintiff's  land  the 
whole  amounts  to  23,000,000  tons.  There  has  already 
been  mined  1,100,000  tons.  The  culm  from  this  covers 
seven  acres  and  seventeen  perches  of  land  to  a  depth  of 
between  forty  and  fifty  feet.  If  the  balance  yet  to  be 
mined  yields  culm  in  anything  like  the  same  propor- 
tions, it  w<mld  cover  the  whole  surface  of  plaintiff's  land 
not  used  by  defendant  for  other  purposes  to  a  depth  of, 
at  least  seventy  feet.  If  then,  defendant  has  the  right 
claimed  it  has  the  right  to  appropriate  the  whole  sur- 
face. The  language  of  the  contract  must  be  strong  and 
unequivocal  indeed,  which  will  authorize  a  court  to 
arrive  at  a  result  so  disastrous,  and  yet  the  claim  is 
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based  simply  upon  a  grant  of  the  right  to  use  so  much 
of  the  surface  as  shall  be  necessary  for  the  deposit  of 
the  culm  from  the  coal  mined  from  plaintiff's  land. 
The  provision  of  the  contract  authorizing  the  use  of  the 
rights  and  privileges  granted  for  purposes  connected 
with  the  mining  of  the  coal  from  its  own  land,  does  not 
purport  to  extend  the  right  granted  so  as  to  make  it 
cover  land  not  necessary  for  the  purposes  specified. 
Now  there  is  a  marked  distinction  between  the  use  of 
the  surface  for  the  deposit  of  culm  and  the  use  for 
other  purposes  connected  with  mining.  For  the  latter 
the  use  is  but  temporary  and  the  portion  taken  when 
not  being  used  for  purposes  connected  with  mining 
plaintiff's  coal  may  be  used  for  mining  that  of  defend- 
ants' without  imposing  an  additional  burden,  and  the 
portion  required  to  be  taken  must  be  a  matter  of  judg- 
ment. But  the  necessity  to  take  land  for  the  deposit 
of  culm  only  arises  as  the  culm  is  produced,  and  the  use 
of  the  land  taken  for  it  is  in  effect  a  permanent  appro- 
priation as  the  land  is  rendered  valueless  for  building  or 
other  purposes.  It  can  scarcely  be  claimed  that  defend- 
ant has  the  right  at  the  outset  to  mark  out  and  appro- 
priate all  the  land  it  may  deem  necessary  to  use  even 
for  the  deposit  of  culm  from  plaintiff's  coal.  Until 
needed  plaintiff  has  the  right  to  use  it.  If  any  culm 
arising  from  any  other  coal  is  deposited  on  plaintiff's 
land,  then  so  much  space  which  might  have  been  used 
for  the  deposit  contemplated  by  the  contract  is  other- 
wise appropriated,  and  so  much  additional  land  must  be 
taken  which  w^ould  not  have  been  required  had  the  land 
so  appropriated  been  used  for  the  deposit  of  the  culm 
from  plaintiff's  coal ;  certainly,  if  I  am  correct  in  my 
first  proposition,  if  defendant  is  not  authorized  to  mine 
its  own  coal  through  the  Marvin  shaft  until  it  has  per- 
formed its  contract  as  to  mining  plaintiff's  coal,  when 
that  is  done  the  quantity  of  land  required  for  the 
deposit  of  the  culm  therefrom  will  be  definitely  deter- 
mined and  no  more  can  be  taken.     Nor  is  it  necessary 
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to  enable  defendant  to  use  and  enjoy  the  rights  and 
privileges  granted,  to  impose  this  heavy  burden  upon 
plaintiff's  land.  The  Marvin  shaft  is  located  near  the 
Lackawanna  river,  on  the  opposite  side  of  which  lies 
the  defendant's  **farm."  By  building  a  bridge  across 
the  river,  access  can  be  had  to  the  farm  and  a  conven- 
ient dumping  place  for  its  own  culm  can  be  reached. 

It  seems  to  me,  then,  as  there  is  no  express  grant  to 
defendant  in  the  contract  of  a  right  to  deposit  culm 
arising  from  the  coal  mined  in  its  own  land,  upon  the 
surface  of  plaintiff's  land,  as  no  such  deposit  can  be 
made  without  appropriating  land  not  necessary  for  the 
deposit  of  culm  from  coal  mined  under  the  contract, 
and  as,  so  far  as  this  question  is  concerned,  the  right 
to  use  only  so  much  of  the  surface  as  is  necessary  for 
that  purpose  is  granted,  defendant  exceeded  the  rights 
granted  and  was  guilty  of  a  trespass  in  depositing  the 
culm  from  its  own  properties  upon  plaintiff's  land,  and 
to  the  extent  of  the  injury  thus  inflicted,  it  is  liable, 
and  plaintiff  is  entitled  to  judgment  restraining  any 
such  further  unlawful  use  of  her  land,  it  appearing 
that  siich  use  is  contemplated  and  the  right  thereto 
asserted. 

It  does  not  appear  in  the  case  what  is  the  usual  or 
reasonable  height  to  which  deposits  of  culm  are,  or 
should  be  carried.  It  may,  peihaps,  be  inferred  from 
the  testimony  that  more  culm  may  yet  be  deposited  on 
the  land  already  appropriated  for  that  purpose.  It 
does  appear  that  the  surface  po  covered  is  rendered 
useless,  that  it  was  worth  ^1,500  per  acre,  that  a  little 
over  seven  acres  have  been  covered  with  the  deposit, 
that  about  six  elevenths  of  such  deposit  was  made  with- 
out right,  and  perhaps  it  would  not  have  been  unreason- 
able to  have  allowed  to  plaintiff  by  way  of  damages  the 
full  value  of  six  elevenths  of  the  land  taken;  I  have 
concluded,  however,  to  allow  $3,000,  the  value  of  two 
acres,  and,  if  I  am  right  in  my  views  as  to  the  construe- 
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tion  of  the  contract,  this  cannot  be  considered  an  exces- 
sive allowance. 

George  C.  Genet,  attorney  and  of  counsel  Jor  plaint- 
iff as  appellant  and  respondent,  among  other  Uiings, 
argued : — 

The  complaints  should  not  have  been  dismissed  as  to 
the  first  cause  of  action. 

The  parol  evidence  that  both  before  the  agreement 
was  executed  and  after  it  was  executed  but  before  it 
was  delivered,  defendant  agreed  to  work  industriously 
and  take  out  the  greatest  quantity  of  coal,  and  that 
plaintiff  should  profit  by  it  as  much  as  possible,  was 
admissible.  The  agreement  was  executed  solely  in  con- 
sideration of  the  promises  and  delivered  solely  on  the 
renewal  of  the  promises  made  at  the  time  it  was  deliv- 
ered. Morgan  v.  Griffith,  6  L.  R.  Ex.  70  ;  Lindley  v. 
Lancey,  17  C.  B.  N.  S.,  578 ;  Harris  v.  Rickett,  4  ff. 
&  N  ;  Jarvis  u.  Berridge,  X.  i?.  8.  (7A.,  351 ;  Erskine 
V.  Aldene,  L.  JR.  8  Ch.  App.^  764,  766 ;  Hope  v.  Balm, 
58  N.  Y.  381 ;  Lewis  v.  Seabury,  74  lb.  413;  Silliman  v. 
Tuttle,  45  Barb.  171 ;  Lythe  v.  Bass,  7  Colden  Tenn. 
303 ;  Wallis  v.  Little,  11  C.  5.,  N.  S,,  369 ;  Winn  v. 
Chamberlain,  32  Vt.  318  ;  Cowen  S  HUT 8  Notes,  Note, 
295 ;  Hope  v.  Balm,  58  N.  Y.  380 ;  Lewis  v,  Seabury, 
74  Jh.  413  ;  Wilson  v.  Deen,  74  lb.  531 ;  Snowden  to. 
Guion,  101  lb.  462 ;  Chapin  ».  Dobson,  78  lb.  74 ;  Eigh- 
mie  V.  Taylor,  98  lb.  294 ;  Remington  n.  Palmer,  62  lb. 
32 ;  Stockwell  v.  Holmes,  33  7&.  53  ;  Van  Buskirk  v. 
Roberts,  31  lb.  661 ;  Murdock  v.  Gilchrist,  52  lb.  247 ; 
Murray  i?.  Smith,  1  thier.  427  ;  12  Wend.  446  ;  1  John 
Cos.  22;  4  Dwer,  292;  1  JKZ/,  383 ;  49  Barb,  264. 
A  contract  is  to  be  interpreted  in  the  sense  in  which 
plaintiff  understood  it  and  in  the  light  of  surrounding 
circumstances.  White  v.  Hoyt,  73  N.  Y.  511.  Most 
favorable  to  the  promisee.  Hoffman  v.  Etna  Ins.  Co., 
32  N.  Y.  405.  In  the  sense  in  which  the  promisor 
knew  the  promisee  understood  it.     Johnson  v.  Hatbome, 
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2  Abb.  Dec.  469;  Barlow  v.  Scott,  24  N,  Y.  40;  Mowatt 
t?.  L'Lonesborough,  S  E.  &  B.  307 ;  Potter  v,  Ontario 
Ins.  Co.,  5  Hill  147.  The  nature  of  all  mining  con- 
tracts is  such  as  to  make  time  essential.  Pendergast 
r. Teuton,  1  T.  cfe  C.  C7.  C  110,  111;  Clegg  v.  Edmon- 
son, 26  X.  t/.  C  681.  Agreement  for  lease,  no  certain 
term  agreed  on  only  tonnage,  the  tenant  is  bound  to 
begin  working  immediately,  and  to  proceed  without  in- 
termission. Sharp  tj.  Wright,  28  Beavan  150.  Where 
a  lessee  fraudulently  delayed  digging  a  certain  quantity 
of  coal  to  avoid  the  beginning  of  payment  of  rent. 
Green  v.  Sparrow,  cited  in  3  Swanston,  407 ;  Wood  v. 
Copper  Mines  Co.,  7  C.  B.  906;  18  L.  J.,  N.  S.,  C.  P. 
293.  The  intention  was  sufficiently  apparent  although 
there  was  no  express  covenant  to  supply  the  coal,  and 
amounted  to  a  covenant.  Bainbridge  on  Mines,  272 ; 
Watson  r.  O'Hara,  6  Watts  Pa.  362 ;  Lyon  v.  Miller,  24 
Pa.  R.  342. 

Where  a  contract  contains  stipulations  in  favor  of 
one  party  and  not  of  the  other,  as  for  instance  an 
option,  or  is  in  any  wise  unilateral,  the  court  if  it  does 
not  consider  time  as  of  the  essence  of  the  contract 
will  look  at  any  delay  in  the  party  in  whose  favor  the 
contract  is  binding  with  especial  strictness.  Brook  v. 
Gunod,  27  L.  J.  C,  220 ;  Booth  v.  Cleveland  Mills,  74 
N.  Y.  23-25. 

This  promise  was  binding  upon  defendants  as  a  col- 
lateral agreement  in  relation  to  tons  of  coal  not  em- 
braced in  the  minimum  and  also  as  a  promise,  in  relation 
to  future  action  depending  on  contingencies.  See  cases 
above  cited ;  Also  Bute  v.  Thompson,  13  3/.  <6  PT.,  487  ; 
Rex  V.  Budworth,  8  East  387 ;  Jervis  v.  Thompson,  1 
H.  A  iV:,  195 ;  26  L.  J.  Ex.  41. 

The  defendants  below  cited  Schulz  v.  Bradley,  57  N. 
Y.,  646.  A  valid  executory  contract  for  the  sale  and 
delivery  of  a  specific  quantity  of  merchandise,  cannot 
be  altered  by  a  parol  agreement,  increasing  the  quan- 
tity to  be  delivered,  and  so  engraft  it  on  the  original 
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contract,  as  to  escape  or  evade  the  rule  prescribed  by  the 
statute  of  frauds.  This  does  not  meet  the  present  case, 
because  the  plaintiff  in  consideration  of  the  promises, 
covenants,  etc.,  contained  in  the  agreement  leases  to 
defendants  all  the  coal  contained  in  upon  and  under,  etc., 
supposed  to  be  contained  in  certain  veins,  but  in  any 
event  to  include  all  the  coal  that  can  be  economically 
mined,  etc.,  they  also  are  given  the  right  to  sink  shafts, 
build  railroads,  etc.,  to  mine  the  coal  under  the  agree- 
ment and  are  to  pay  12^  cents  a  ton,  etc.,  limiting  their 
express  liability  to  the  payment  of  $1,250  a  year,  and 
interest  on  $1,250  more  after  two  years  as  a  fixed  or 
ground  rent,  the  rest  to  depend  on  contingency  of  the 
coal  being  found. 

The  difference  between  the  cases  of  Wheatly  v.  Westr 
minster  Coal  Co.,  L.  i?.  9  JSq.  538 ;  Jegon  v,  Vivian,  L.  i?., 
6  Ch.  App.  742,  757,  and  Mclntyre  v.  Mclntyre  Coal  Co., 
14  N.  Y.,  264,  and  the  suit  at  bar  is  obvious.  Those  leases 
were  for  years  and  the  coal  if  not  mined  would  revert 
in  time  to  the  owner  who  would  also  have  the  price  of 
it.  In  each  case  the  court  was  particular  to  base  its 
judgment  on  the  proposition  that  it  would  work  no  in- 
justice to  the  plaintiff,  and  the  extent  of  the  agreement 
was  the  minimum  rent  and  there  was  nothing  before 
the  court  but  the  naked  contract.  In  the  case  on  trial 
there  is  no  reversion.  The  agreement  is  not  for  years, 
but  is  an  irrevocable  license  embracing  all  the  coal  upon 
the  property  that  can  be  economically  mined.  It  can- 
not be  confined  to  the  minimum  rent,  which  would  not 
embrace  all  the  coal  on  the  property.  As  to  the  coal 
beyond  the  minimum  quantity  each  day's  delay  in  min- 
ing it  is  a  loss  to  plaintiffs  and  no  benefit  to  defendants. 
The  agreement  embraces  not  only  the  minimum  quanti- 
ty, but  coal  beyond  the  minimum  quantity — namely,  all 
the  coal  on  the  property,  found  to  be  three  million  tons. 
In  respect  to  this  there  is  an  implied  promise  to  mine  it 
and  pay  for  it  with  reasonable  diligence,  which  involves 
the  further  duty  of  mining  the  minimum  quantity,  or 
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at  least  working  the  property  with  reasonable  diligence. 
Again  if  the  minimum  quantity  stated  is  the  extent  of 
defendant's  obligation  then  the  parol  evidence  as  to  the 
coal  to  be  mined  beyond  the  minimum  was  proper  to  be 
received  as  evidence  relating  to  an  independent  collat- 
eral promise  not  comprised  in  the  terms  of  the  con- 
tract and  certainly  not  contradicting  it. 

I.  The  coal  in  the  different  veins  therefore  did  not 
vest  in  defendant  in  fee,  or  in  any  other  way  than 
what  is  known  in  law  as  a  mining  privilege  or  license. 
Stephens  v.  Santee,  49  iNT.  F".,  37 ;  Joice  v.  Andrews,  4 
Seld.  291;  McDonald  v.  Hewitt,  15  John.  349;  Evans, 
c.  Harris  and  cases,  19  Barb.,  416;  Andrews  v,  Durant 
11  N.  Z.,  35;  Jackson,  v.  Hunt,  11  Wend.  137;  Mer- 
ritt  p.  Johnson,  7  John.  473 ;  Gregory  v.  Stryker,  2  Den. 
628 ;  Hurd  v.  Cook,  75  N.  T.  459 ;  Muchlow  v.  Bay- 
land,  Taunt  318. 

II.  At  the  close  of  the  case,  defendant's  counsel  cited 
several  cases  which  they  claimed  sustained  pome  of  their 
extreme  propositions  of  law.  Jigon  v.  Vivian,  L.  R..  8 
Ch.  App.  742;  Lewis  r.  Fothergill,  5  /5.  110;  Smith 
p.  Kenrich,  7  C.  B.  573.  An  examination  of  the  cases 
will  show  they  do  not.  The  first  case  above  cited 
shows,  however,  that  this  lease  does  not  give  them  any 
of  the  rights  they  claim.  (The  point  also  contained  an 
elaborate  discussion  on  the  effect  of  the  provisions  of 
the  lease  and  of  the  evidence. — Reptrs.) 

Mathews  <fe  Smithj  attorneys,  and  Mathew  Hale  and 
Frank  E.  Sinith  of  counsel  for  defendant,  as  appellant 
and  respondent,  among  other  things,  argued  : — 

I.  The  parol  evidence  offered  by  plaintiff  was  pro- 
perly  excluded.  Wilson  v.  Dean,  74  N.  Y.  531 ;  Eighraie 
V.  Taylor,  98  Ih.  288;  Marsh  v,  McNair,  99  Ih.  175; 
Corse  V.  Peck,  102  Ih.  513 ;  Long  v.  Millerton  Iron  Co., 
101  Ih.  638.  There  are  two  classes  of  cases  which  are 
excepted  from  the  operation  of  the  rule :  Firsts  when  it 
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was  mutually  intended  that  the  writing  should  contain 
a  part  only  of  the  agreement,  and  such  purpose  is  ap- 
parent on  the  face  of  the  writing;  and  second,  when 
the  parties  have,  at  the  same  time  and  upon  the  same 
consideration,  negotiated  by  parol  another  agreement, 
which  is  collateral  and  on  a  subject  distinct  from  that 
to  which  the  written  contract  relates.  Eighmie  v.  Tay- 
lor, supra ;    Naumberg  v.  Young,  44  JV.  J.  Law,  331. 

It  cannot  be  claimed  that  the  writing  here  in  ques- 
tion falls  within  either  of  these  exceptions.  It  has 
also  been  urged  as  a  ground  for  admitting  the  parol 
testimony  which  was  ottered  by  the  plaintiff  that  the 
promises  sought  to  be  proven  were  made  after  the 
writing  had  been  signe/and  sealed,  but  before  it  was 
delivered,  and  it  is  claimed  that  promises  so  made  are 
excepted  from  the  operation  of  the  general  rule.  One 
of  the  arguments  to  support  this  claim  is  that  such  a 
promise  cannot,  in  the  nature  of  things,  merge  in  the 
writing,  since  at  the  time  the  writing  was  prepared  and 
executed  the  promise  had  not  been  made.  The  effect 
of  this  claim,  if  sustained,  would  be  to  allow  a  condition 
not  contained  in  the  contract,  to  be  annexed  by  parol 
evidence  to  the  delivery  of  it,  when  such  delivery  was 
direct  from  one  party  to  the  other.  This  cannot  be 
done.  Worrall  v.  Mimn,  5  N.  JT.  229 ;  People  v.  Bost- 
wick,  32  lb.  445;  Cocks  v.  Barker,  49  Ih.  107;  Van 
Bokkelen  v.  Taylor,  62  lb,  105;  Wilson  v.  Dean,  74 
lb.  531,  537 ;  Ridgway  v.  Bowman.  7  Cush.  268 ;  Bast 
V.  Bank,  101  U.  S.  93.  The  only  other  ground  upon 
which  it  is  claimed  that  the  parol  evidence  should  have 
been  received  is  that  the  writing  in  question  is  a  Penn- 
sylvania contract ;  that  the  common  law  rule  excluding 
parol  evidence  has  been  much  relaxed  in  that  state, 
and  that  the  rules  of  evidence  in  force  in  that  state 
should  be  applied  in  this  action.  There  is  no  founda- 
tion for  either  one  of  the  propositions  involved  in  this 
claim.  (1.)  The  rule  of  evidence  is  substantially  the 
same  in  Pennsylvania  that  it  is  here.     Martin  r.  Berens, 
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67  Penn.  459 ;  Bast  v.  Bank,  101  U.  S.  93.  (2.)  The 
question,  relating  as  it  does  to  the  admissibility  of  evi- 
dence, depends  solely  on  the  law  of  the  forum — in  this 
case  the  state  of  New  York.  Story ^  Conflict  of  Laws, 
§  634  (a),  §  635  (e),  Bain  v.  Whithaven  Co.,  3  IT.  of 
L.J  cases  1,  19.  Even  if  the  rule  were  otherwise,  the 
plaintiff  could  only  have  availed  herself  of  it  by  prov- 
ing the  law  of  Pennsylvania  as  a  fact.  This  she  did 
not  do.  The  law  of  tliat  state,  therefore,  must  be  pre- 
sumed to  be  the  same  as  that  of  the  state  of  New  York. 
Cheney  t?.  Arnold,  15  N,  JT.  345,  353;  Monroe  v. 
Douglas,  5  Ih.  448;  Savage  v.  O'Neill,  44  Ih.  298; 
Rice  V.  Harbison,  63  lb.  493 ;  Chapin  v.  Dobson,  78  Ih. 
74,  79. 

n.  The  first  cause  of  action  was  properly  dismissed. 
After  the  parol  evidence  given  by  Mr.  Genet  of  convert 
sations  had  with  the  president  and  general  manager  of 
defendant  had  been  stricken  out,  there  was  absolutely 
nothing  left  to  sustain  the  allegations  of  the  first  count 
of  the  complaint.  All  the  testimony  which  plaintifl: 
desired  to  offer. in  support  of  her  case  was  received  and 
is  contained  in  the  record  now  before  the  court.  So 
that  even  if  a  large  part  of  that  testimony  were  erro- 
neously stricken  out,  it  is  nevertheless  apparent  that, 
had  the  motion  to  strike  out  been  denied,  the  first 
cause  of  action  must  have  been  dismissed.  (1.)  The 
contract  set  out  in  the  first  count  of  the  complaint  is 
void  under  the  statute  of  frauds,  as  a  contract  which  by 
its  terms  is  not  to  be  performed  within  one  year.  It  is 
not  claimed  that  there  was  any  written  memorandum 
of  this  alleged  contract.  Performance,  upon  the  allega- 
tions of  the  complaint,  could  not  be  completed  in  less 
than  forty  years.  Such  a  contract  is  within  the  statute. 
Boydell  v.  Drummond,  11  East  142 ;  Day  t?.  N.  Y.  C. 
R.  R.,  31  Barh.  548 ;  McPherson  v.  Cox,  96  U.  S.  404, 
416.  The  contract  sued  upon  being  within  the  statute 
is  absolutely  void  and  cannot  be  enforced,  directly  or 
indirectly.     2  R.  8.  135,  §  2,  sub.  1.     Dung  v.  Parker, 
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52  N.  T.  494.  Nor  does  performance  by  the  plaintiff 
take  the  case  out  of  the  statute  or  enable  her  to  main- 
tain any  action  on  the  contract  to  recover  damages  for 
its  breach.  Broadwell  v.  Getman,  2  Den.  87 ;  Kellogg 
V.  Clark,  23  Hun  393;  Marcy  v.  Marcy,  9  Allen  8; 
Frary  v.  Sterling,  99  Mass.  461 ;  Baldwin  v.  Palmer,  10 
N.  F.  232;  Van  Alstyne  v.  Wemple,  5  Cow.  164; 
Harsha  v.  Reid,  45  N.  T.  415 ;  Cagger  y.  Lansing,  43 
Ih.  550 ;  Levy  v.  Brush,  45  Ih,  589 ;  Emery  v.  Smith, 
46  N.  H.  151 ;  Peirce  v.  Paine,  28  Vt  34 ;  Bartlett  v. 
Wheeler,  44  Barb.  162.  (2.)  The  parol  promises,  sworn 
to  by  the  plaintiff's  witness,  were  not,  if  made,  the 
promises  of  defendant.  It  is  well  settled  that  the  presi- 
dent or  general  manager  of  a  corporation  has  no  power 
by  virtue  of  his  ofl&ce  to  make  contracts  for  the  corpo- 
ration, except  such  as  occur  in  the  ordinary  every-day 
business  of  the  company.  Pierce  on  Railroads^  p.  34  ; 
Hoyt  V.  Thompson,  5  N.  Y.  320 ;  Risley  v.  I.  B.  &  W. 
R.  R.  Co.,  1  Hun  202 ;  Olcott  v.  Tioga  R.  R.  Co.,  27 
N.  T.  546;  Farmers'  Bank  v.  McKee,  2  Penn.  318; 
Hendrickson  v.  N.  Y.  &  A.  R.  R.  Co.,  10  Weekly  Dig. 
33.  (3.)  No  covenant  can  be  implied  into  the  lease  to 
work  the  mine  to  its  utmost  capacity,  or  even  to  work 
it  industriouslv.  The  written  contract  cont^iins  an  ex- 
press  covenant  as  to  the  quantity  of  €oal  to  be  mined 
in  each  year.  There  is  therefore  no  room  for  any 
implied  covenant  relating  to  the  same  matter ;  expres- 
sum  facit  cessare  tadium.  The  written  instrument 
also  provides  for  the  payment  of  a  dead  rent — i.  e.,  rent 
to  be  paid  whether  the  mine  is  worked  or  not.  It  has 
been  decided  that  in  such  a  case,  the  lessee,  paying  the 
dead  rent,  is  under  no  obligation  to  work  the  mine  at 
all.  Wheatley  v.  Westminster  Brymbo  Coal  Co.,  L.  R. 
9  Eq.  Ca.  538,  552;  Mclntyre  v.  Mclntyre  Coal  Co. 
105  N.  T.  264,  272 ;  MacSwinney  on  Mines,  pp.  228, 
229 ;  Newell  v.  Wheeler,  36  N.  Y.  244. 

I.  Defendant  is  entitled  to  use  the  "  Marvin  shaft " 
and  its  appurtenances  for  the  purpose  of  mining  coal 
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from  the  adjoining  lands.  The  right  of  working  adjoin- 
ing collieries  and  carrying  coal  therefrom  to  the  surface 
through  the  shaft  sunk  in  plaintiff's  land,  is  one  which 
defendant  can  only  claim  by  express  grant.  Such  meth- 
od of  working  the  adjoining  colliery  is  termed,  in  the 
English  books,  working  by  "  outstroke,"  and  the  grantee 
or  lessee  of  a  mine,  independent  of  the  surface,  but 
with  the  right  of  working,  cannot  use  the  granted  or 
demised  mine  for  the  purpose  of  carrying  coal  from  his 
other  collieries  to  the  surface  unless  such  user  is  war^ 
ranted  by  the  terms  of  his  grant.  MacSwinney  on 
Mines,  pp.  238,  239. 

The  importance  to  the  mine  operator  of  this  method 
of  working  the  mine  is  obvious,  as  it  enables  him  to 
avoid  the  great  expense  of  sinking  separate  shafts. 

It  is,  therefore,  carefully  stipulated  for  in  the  instru- 
ment now  under  consideration  (here  followed  a  criti- 
cism on  the  referee's  opinion  and  an  exhaustive  analysis 
of  the  agreement,  and  a  citation  as  bearing  on  its  con- 
struction of  the  following  authorities: — Phenix  Insur- 
ance Co.  V  Continental  Insurance  Co.,  87  iV^  Y.  400- 
407  ;  Greffing  v.  First  Presbyterian  Society  of  Syracuse, 
56  Barb  114-118). 

II.  Defendant  is  entitled  at  any  time  to  connect  the 
workings  in  the  Genet  property  with  its  own  workings 
in  adjacent  lands.  The  acts  which  defendant  has  done 
in  relation  to  the  Genet  property,  and  which,  by  that 
clause  of  the  judgment  now  under  consideration  it  is 
commanded  to  undo,  it  justifies  upon  two  grounds: 
First — That  the  contract  between  the  parties  expressly 
authorizes  them.  Second — That  the  right  to  do  them, 
in  the  absence  of  express  authority,  is  implied  from  the 
estate  in  the  coal  and  other  rights  which  are  expressly 
granted.  (1.)  Express  authority  is  given  defendant 
to  extend  its  workings  to  adjacent  lands.  (2.)  The 
right  to  connect  the  workings  in  the  Genet  property 
with  the  workings  in  defendant's  other  collieries  is  im- 
plied from  the  nature  of  the  estate  in  the  coal  and  other 
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rights  granted  to  defendant-  (a.)  Defendant  is  seized 
in  fee  of  each  stratum  of  coal  as  a  separate  parcel  of 
land.  It  is  settled  law  that  coal  and  other  minerals  may 
be  separated  in  title  so  as  to  constitute  a  parcel  of  land 
separate  and  distinct  from  the  surface.  MacSwinney  on 
Mines^  27 ;  Bainbridge  on  Mines  (4th  ed.)  28 ;  Caldwell 
V.  Fulton,  31  Penn.  St  475 ;  Caldwell  v.  Copeland,  37 
lb.  427 ;  Armstrong  v.  Caldwell,  53  lb.  284,  287.  It  is 
also  settled  law,  especially  in  Pennsylvania,  that  a  grant 
of  the  right  to  take  all  the  coal  in  a  piece  of  land,  with- 
out limit  as  to  time,  is  a  grant  of  an  estate  in  fee  in  the 
coal  as  a  separate  parcel  of  land.  Caldwell  v.  Fulton, 
supra;  Caldwell  ».  Copeland,  supra;  Armstrong  v.  Cald- 
well, supra  ;  Kier  v.  Peterson,  41  Penn.  St.  357 ;  Scran- 
ton  V.  Phillips,  94  lb.  15 ;  Sanderson  v.  City  of  Scranton, 
105  lb.  4G9  ;  D.,  L.  &  W.  R.  R.  Co.  v.  Sanderson,  109 
lb.  583 ;  Eley's  Estate,  2  Kulp  277  ;  Fairchild  v.  Fair- 
child,  7  Cent.  Rep.  873  ;  Chester  Emery  Co.  v.  Lucas, 
112  Mass.  424 ;  Massot  v.  Moses,  3  S.  C.  {N.  S.)  168. 

That  the  instrument  of  conveyance  uses  the  techni- 
cal terms  of  a  lease,  makes  no  difference.  The  fact 
that  the  deed  contains  provisions  under  which  it  is  pos- 
sible that  a  part  of  the  coal  may  revert  to  the  grantors 
does  not  take  away  from  the  estate  granted  the  charac- 
ter of  an  estate  in  fee,  although  such  estate  may 
perhaps  be  a  base  fee  rather  than  a  fee  simple.  1  Washr 
burn  Real  Property,  52,  §§  35,  36 ;  2  Bl.  Comm.  109. 
(6.)  Defendant  may  make  what  excavations  it  will 
within  the  limits  of  the  coal — that  being  its  own  land — 
and  may  use  such  excavations  as  a  thoroughfare  to  and 
from  its  other  collieries.  Duke  of  Hamilton  v.  Graham, 
L.  R.  2  Scotch  App.  166 ;  Proud  v.  Bates,  34  L.  J.  {N. 
S.),  Ch.  406.  (c.)  Assuming  that  the  deed  of  March 
28,  1864,  is  a  lease  of  the  coal,  and  defendant  a  techni- 
cal lessee,  it  still  has  the  right  of  connecting  the  work- 
ings in  the  demised  property  with  its  adjoining  collieries. 
It  is  settled  law  that  the  lessee  of  a  coal  mine  has  the 
right,  in  the  absence  of  express  covenant  to  the  con- 
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trary,  to  work  the  demised  mine  from  an  adjacent 
colliery.  This  method  of  working  is  termed  in  the 
English  books  working  by  "instroke."  MacSwinney 
on  Mines,  p.  231.  Working  by  instroke  i»  prima  facie 
the  right  of  every  mining  lessee,  even  when  the  lease 
contains  an  express  covenant  to  work  in  a  proper  and 
workmanlike  manner.  MacSwinney  on  Mines,  231 ; 
Whalley  v.  Ramage,  10  Week.  Rep.  315 ;  S.  (7.,  8  Mor- 
risons Min.  Rep.  52 ;  Lewis  v.  Fothergill,  L.  /?.,  5  Ch. 
App.  103 ;  Jegon  v.  Vivian,  L.  i?.,  6  Ch.  App.  742 ;  8. 
C.y  8  Morrisons  Min.  Rep.  628.  (d.)  Defendant  is 
under  no  obligation  to  plaintiff  to  prevent  the  water 
which  naturally  collects  in  the  workings  which  sur- 
round the  Genet  property  from  flowing  by  force  of 
gravity  through  the  working  and  to  the  "Marvin" 
shaft.  Bainhridge  on  Mines,  4th  ed.  p.  294  ;  MacSwin- 
ney on  Mineif,  p.  404 ;  Smith  v.  Kenrick,  7  C.  -B.  515 ; 
Baird  v.  Williamson,  15  C.  B.  {N.  S.)  375,  388,  389; 
The  Scots  Mines  Co.  v.  Leadhills  Mines  Co.,  34  Law 
Times  {Reports),  p.  34  (Oct.  15,  1859) ;  Wilson  v.  Wad- 
dell,  L.  R.,  2  App.  Ca.y  95 ;  Crompton  v.  Lea,  L.  R.,  19 
Eq.  Ca.,  115,  123;  Penna.  Coal  Co.  v.  Sanderson,  113 
Penn.,  126,  146  ;  Jones  v.  Robertson,  116  //?.,  543,  552. 
The  water  is  a  sort  of  "common  enemy"  against  which 
each  owner  must  protect  himself,  and  the  only  duty 
which  the  miner  on  the  upper  level  owes  to  his  neighbor 
on  the  lower,  is  to  carry  on  his  operations  with  ordinary 
care  and  skill,  {e.)  No  water  is  brought  to  the  Marvin 
shaft  by  any  artificial  means  employed  or  set  in  motion 
by  defendant,  except  that  defendant  by  extending  its 
workings  has  removed  the  natural  barriers.  (/.)  No 
tunnels  or  other  underground  channels  have  been  con- 
structed by  defendant  connecting  the  Genet  property 
with  other  lands  except  such  as  have  been  constructed 
in  the  ordinary  and  proper  course  of  mining,  (gr.)  De- 
fendant has  the  right  to  use  the  workings  at  the  "  Mar- 
vin shaft"  for  the  purpose  of  pumping  and  removing 
from  the  mine  all  water  which  collects  in  the  workings 
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around  that  shaft,  including  all  water  which  runs  into 
those  workings  by  gravitation  from  the  workings  in 
adjoining  lands. 

III.  Defendant  is  entitled  to  use  the  surface  of  plain- 
tiff's land  for  the  deposit  of  all  the  culm  produced  by  its 
mining  operations  carried  on  at  and  through  the  "  Mar- 
vin Shaft,"  whether  such  culm  be  the  product  of  the 
Genet  property  or  not.  This  right  must  of  course  de- 
pend on  the  terms  of  the  contract  between  the  parties. 
It  is  expressly  given  by  the  contract.  Even  if  it  had 
not  been  expressly  granted,  it  would  be  implied  in  the 
grant  which  confessedly  plaintiff  has  made  to  defendant, 
that  of  maintaining  the  "  Marvin  Shaft"  and  breaker  as 
a  working  colliery,  with  reference  to  all  the  adjacent 
lands  of  defendant.  Unless  this  defendant  has  the  right 
to  deposit  on  plaintiff's  land  the  refuse  of  the  colliery, 
the  right  clearly  and  expressly  granted  of  maintaining 
that  colliery  after  the  coal  in  plaintiff's  land  is  exhausted, 
is  nullified.  The  rule,  therefore,  fairly  applies,  that 
plaintiff  having  expressly  granted  the  one,  has  by  im- 
plication granted  the  other.  Broom's  Legal  MaximSy 
6th  English  ed.,  445 ;  MacSwinney  on  Mlnes^  274 ; 
Bushnell  v.  Proprietors,  etc.,  31  Conn.  150;  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet.j  420,  630. 

IV.  Plaintiff  has  not  made  out  a  case  which  entitles 
her  to  equitable  relief  by  way  of  injunction.  (1.)  The 
court  should  not  interfere  by  mandatory  injunction  to 
compel  defendant  to  close  up  the  headings  and  gang- 
ways leading  from  the  "  Marvin  Shaft "  to  other  lands, 
(a.)  No  proof  has  been  offered  to  show  that  the  past 
existence  of  these  headings  and  gangways  has  caused, 
or  that  their  existence  in  the  future  will  cause,  any 
damage  irreparable  or  otherwise  to  the  plaintiff. 

Possible  future  damage  does  not  authorize  an  injunc- 
tion. Morgan  v.  City  of  Binghamton,  102  N.  J^.,  500 ; 
People  V.  Canal  Board,  55  76.,  390,  397.  The  very 
foundation,  therefore,  of  relief  by  injunction — actual 
and  irreparable  injury  to  the  plaintiff — ^is  wholly  want- 
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ing  in  the  present  case.  T.  &  B.  R.  R.  Co.  v.  B.  H.  T. 
&  W.  Ry.  Co.,  86  N.  T.  107,  126.  (6.)  Plaintiff  is 
estopped  from  denying  the  right  of  defendant  to  make 
and  maintain  the  tunnel  connecting  the  ^'Leggett's 
Creek"  and  ** Marvin"  shafts  by  reason  of  her  laches, 
acquiescence  and  delay.  Bassett  v.  Salisbury  Mfg.  Co., 
47  N.  H.  426,  441 ;  Gt.  W.  R.  R.  Co.  t?.  O.  W.  &  W. 
R.  R.  Co.,  3  D.  G.  M.  &  G.  341 ;  Bermingham  Canal 
Co.  t?.  Lloyd,  18  Ves.  Jr.  515;  8.  (7.,  8  Mining  Rep. 
166 ;  Parrott  t?.  Palmer,  ^  M.  &  K,  632,  640 ;  Jacox  v. 
Clark,  Walker  {Mich)  249 ;  Fuller  v.  Melrose,  1  Allen 
166 ;  Pomeroy  Eq,  Jiir.,  §  1359.  (rf.)  The  injunction 
compelling  defendant  to  close  the  headings  and  gang- 
ways connecting  the  "Marvin  Shaft"  with  the  other 
lands  of  defendant  is  of  no  benefit  whatever  to  plaintiff, 
while  it  imposes  upon  defendant  a  heavy  burden  of 
expense  and  inconvenience. 

An  injunction  ought  not  to  be  granted  when  it  will 
operate  to  inflict  serious  loss  on  one  party  while  the  in- 
jury resulting  to  the  other  from  the  acts  complained  of, 
is  comparatively  trifling.  Bassett  v.  Salisbury  Co.  47 
N.  H.  426,  438 ;  Harkinson's  Appeal,  78  Penn,  196 ; 
Richard's  Appeal,  57  /6.  105 ;  Wood  tj.  Sutcliff,  2  Sim. 
(N.  S.)  163,  168;  Thorn  v.  Sweeney,  12  JN^ev.  251. 
2.  Defendant  should  not  be  enjoined  from  mining  coal 
from  other  lands  through  the  "Marvin  Shaft."  (a)  The 
continuance  of  such  mining  will  do  no  damage  to  the 
plaintiff.  The  cessation  of  it  will  be  of  no  benefit  to 
her  while  it  will  cause  great  damage  to  defendant.  The 
injunction  which  was  granted  in  this  case  was  appar- 
ently awarded  on  the  theory  that  if  defendant  were 
prevented  from  mining  its  own  coal  "upon  which  it 
pays  nothing,"  it  would  then  proceed  to  mine  more 
rapidly  the  coal  on  which  it  pays  royalty  to  plaintiff. 
And  the  process  of  this  court  has  been  placed  in  the 
hands  of  plaintiff  to  be  used  as  a  club  to  compel  defend- 
ant to  do  what  the  Referee  was  compelled  to  hold  it  had, 
"in  precise  and  emphatic  phrase,"  relieved  itself  from 
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doing.  The  preventive  process  of  equity  will  not  be 
granted  for  such  a  purpose.  Wood  v.  Sutcliff,  2  Sim. 
(iV:  S.)  163,  169 ;  Bassett  v.  Salisbury  Co.,  47  iV:  IT^ 
426,  441 ;  Edwards  v.  AUouez  Min.  Co.  37  Mick.  46. 
(6)  Plaintiff  knew  for  years  before  this  suit  was  brought 
and  at  the  time  the  *" Marvin  Shaft"  and  breaker,  with 
its  appurtenances  were  being  constructed,  that  they 
constituted  a  colliery  capable  of  handling  a  much  larger 
quantity  of  coal  than  her  land  could  supply,  and  allowed 
defendant  to  proceed  without  objection :  testimony  of 
Broderick,  taken  in  1878,  fols.  469,  470,  471.  A  court 
of  equity  ought  not  now  to  interfere,  but  should  leave 
her  to  such  remedy  as  the  law  affords. 

V.  The  award  of  damages  contained  in  the  judgment 
is  erroneous.  These  damages  were  awarded  on  the 
theory  that  a  portion  of  plaintiff's  land  has  been  ille- 
gally covered  with  culm,  and  defendant  is  required  to 
pay  the  full  value  of  two  acres  of  land ;  but  the  judg- 
ment does  not  provide  that  on  receiving  such  payment 
plaintiff  shall  convey  the  land  so  paid  for.  It  is  evident 
that  the  referee,  in  reaching  this  conclusion,  and  also  in 
receiving,  against  defendant's  objection,  the  testimony 
as  to  the  value  of  the  surface  land,  acted  upon  an  erro- 
neous theory  as  to  the  measure  of  damages.  Uline  v.  N. 
Y.  C.  &  H.  R.  R.  Co.,  101  N.  Y.  98 ;  Silsby  Mfg.  Co.  v. 
State,  104  N.  Y.  562,  569. 

By  the  Court. — Sedgwick  Ch.  J. — Excepting  in  a 
single  respect,  the  findings  of  fact  and  the  opinion  of  the 
referee  have  convinced  me  that  the  judgment  ordered 
by  him  should  stand. 

I  think,  however,  thtit  the  enjoining  part  of  the  judg- 
ment should  be  changed  by  inserting  in  the  second  sub- 
division of  the  judgment  immediately  before  the  words 
"  until  all  the  coal  which  it  is  authorized  "  the  following 
words :  "  excepting  during  such  times  as^  defendant 
shall  use  said  shaft,  breaker,  machinery  or  other  struct- 
ures, for  the  mining,  preparing  and  forwarding  coal  in 
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and  from  plaintiff's  said  land  to  the  amount  or  quantity 
such  shaft,  breaker,  machinery  and  other  structures,  are 
or  shall  be  adapted  to  mine,  prepare  and  forward,  or " 

As  thus  modified  the  judgment  is  affirmed  without 
costs  to  either  party. 

Notice  of  settlement  of  the  order  to  be  entered  is  to 
be  given.  ' 

Freedman,  J.,  concurred. 

Ingraham,  J.,  (concurring  as  to  the  first  cause  of 
action,  and  dissenting  as  to  the  second). — ^I  concur  with 
my  associates  that  on  the  appeal  of  the  plaintiff  the 
judgment  should  be  affirmed  for  the  reasons  stated  in 
the  opinion  of  the  referee. 

I  am  however  unable  to  agree  to  the  conclusion 
arrived  at  on  the  appeal  of  the  defendant. 

The  agreement  which  it  is  necessary  to  construe  is 
dated  the  28th  of  March,  1864,  and  is  a  lease  from  the 
plaintiff  to  the  defendant  of  all  coal  contained  in,  on,  or 
under  a  certain  piece  of  land  in  the  county  of  Luzerne 
state  of  Pennsylvania ;  said  coal  to  include  all  the  coal 
that  can  be  dug  from  the  premises  described,  together 
with  the  right  to  enter  upon  and  into  the  said  lands  and 
to  dig,  mine,  and  remove  from  the  described  premises 
the  said  coal  through  or  out  of  any  shaft,  etc.,  that  the 
defendant  may  dig  upon  the  premises;  and  the  said 
agreement  further  leases  to  the  defendant  lands  for 
piling  coal  or  culm  and  all  other  appurtenances  they 
may  require  for  mining,  receiving,  removing,  cleaning, 
screening,  dumping,  storing,  preparing  and  forwarding 
coal  to  be  mined  under  this  agreement.  The  agree- 
ment also  provided  that  the  said  party  of  the  second 
part  should  not  be  held  accountable  under  any  circum- 
stances for  any  damage  that  may  be  done  to  the  surface 
of  said  land  by  the  mining,  preparing  and  removing  of 
said  coal.  Said  agreement  then  provided  that  the  said 
parties  of  the  second  part  should  pay  for  twenty  thou- 
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sand  tons  in  each  and  every  year  whether  the  same  shall 
be  taken  out  in  such  year  or  not,  and  the  party  of  the 
second  part  agrees  to  pay  for  the  coal,  mined  and  taken 
out  in  pursuance  of  this  agreement  at  the  rate  of  twelve 
and  one  half  cents  for  every  ton  of  two  thousand  two 
hundred  and  forty  pounds.  And  the  said  agreement  also 
contained  the  following  provision :  "  And  it  is  further 
agreed,  and  understood  that  the  parties  of  the  second 
part,  their  executors  and  assigns  may  use  and  occupy 
the  rights  and  privileges  hereby  granted,  and  the  open- 
ings, buildings,  fixtures  and  appurtenances  made  and 
constructed  by  them  for  the  mining,  preparing  and  for- 
warding coal  under  this  agreement  for  the  mining,  pre- 
paring, and  forwarding  coal  from  any  adjoining  or 
contiguous  lands  until  all  the  lands  that  they  desire  to 
take  coal  from  and  that  can  be  mined  and  taken  out 
through  said  openings,  shafts  and  slopes  shall  be  ex- 
hausted." 

The  referee  found  that  from  the  year  1876  to  the 
date  of  his  report  the  defendant  had  mined  through 
shafts  upon  the  plaintiff's  property  the  aggregate  amount 
of  l,106,385i*(J  tons  of  coal  of  which  497,614^  tons 
were  mined  from  plaintiff's  land  and  the  balance  mined 
from  other  lands  of  the  defendant  contiguous  to  the 
plaintiff's  land.  That  all  the  culm  or  waste  coal  from 
the  coal  mined  through  the  shaft  on  plaintiff's  property 
known  as  the  Marvin  shaft  had  been  deposited  on 
plaintiff's  land,  and  the  land  thus  taken  by  the  defendant 
for  that  purpose  is  upwards  of  seven  acres  upon  which 
land  the  culm  is  now  piled  up  to  the  average  height  of 
from  forty  to  fifty  feet. 

The  contract  in  question  is  a  peculiar  one  and  some 
of  its  provisions  are  certainly  very  onerous  upon  the 
plaintiff,  but  it  is  the  contract  made  by  the  parties  that 
has  to  be  construed.  The  court  has  no  power  to  make 
a  new  contract  to  relieve  the  plaintiff  from  the  pro- 
visions of  the  contract  made. 

The  legal  effect  of  the  agreement  is  to  convey  to  the 
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defendant  the  coal  in  the  plaintiff's  property  capable  of 
being  profitably  mined  (Sanderson  v.  City  of  Scran- 
ton,  105  Penn.  St  469),  with  the  right  to  the  use  of 
the  property  for  the  purpose  of  mining  and  preparing 
such  coal  for  market  together  with  the  necessary  land 
for  piling  the  coal  or  culm  to  be  mined  under  the  agree- 
ment. These  are  rights  and  privileges  that  are  ex- 
pressly given  to  the  defendant  and  are  as  much  the 
property  of  the  defendant  as  the  coal  which  it  has  pur- 
chased and  without  which  the  coal  itself  would  be  of 
little  or  no  value ;  and  when  the  plaintiff  gave  to  the 
defendant  the  rights  and  privileges  granted  by  the  con- 
tract for  the  mining,  preparing  and  forwarding  coal  on 
plaintiff's  land  for  the  mining,  preparing  and  forwarding 
of  coal  from  the  adjoining  or  contiguous  lands,  until  all 
of  the  lands  that  they  desire  to  dig  coal  from  and  that  can 
be  mined  and  taken  out  through  said  openings,  shafts  and 
slopes  shall  be  exhausted,  they  gave  to  the  defendant  the 
same  right  to  use  the  lands  of  the  plaintiff  for  the  mining 
and  preparation  for  market  of  its  own  coal  as  the  defend- 
ant had  to  use  the  plaintiff's  land  for  the  mining  of  coal 
that  was  upon  plaintiff's  land.  This  right  to  use  the 
plaintiff's  land  for  the  mining  of  coal  on  adjoining  or 
contiguous  lands  was  not  limited  by  the  agreement  to 
any  particular  time.  It  was  to  continue  until  the  coal 
on  the  contiguous  lands  was  exhausted.  It  did  not  de- 
pend upon  the  amount  of  coal  taken  from  the  plaintiff's 
land  nor  do  I  see  how  by  any  reasonable  interpretation 
of  this  contract  it  can  be  held  that  this  use  of  the 
plaintiff's  lands  was  to  be  subordinated  to  the  mining  of 
the  coal  on  the  plaintiff's  land. 

The  defendant's  liability  was  confined  to  the  pajTuent 
for  twenty  thousand  tons  a  year,  and  so  long  as  it  paid 
for  twenty  thousand  tons  a  year,  it  complied  with  its  part 
of  the  agreement  and  was  under  the  agreement  entitled 
to  use  the  rights  and  privileges  granted  and  the  openings, 
buildings,  fixtures  and  appurtenances  made  and  con- 
structed for  the  mining,  preparing  and  forwarding  coal 
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on  plaintiff's  land  for  the  mining,  preparing  and  forward- 
ing coal  from  the  adjoining  or  contiguous  lands.  And 
to  insert  into  the  agreement  a  provision  that  this  right 
was  not  to  be  exercised,  until  all  the  coal  on  plaintiff's 
property  was  mined,  would  be  the  insertion  of  an  en- 
jtirely  new  clause  in  the  contract  and  the  result  would 
[be  that  the  court  would  make  a  new  contract ;  not  con- 
strue one  already  made. 

The  judgment  also  restrains  the  defendant  from  de- 
positing culm  from  co^from  the  lands  other  than  the 
lands  of  the  plaintiff  u^n  the  surface  of  the  plaintiff's 
lands.  By  the  agreement  the  plaintiff  gave  to  the 
defendant  ^*  the  use  of  all  the  lands  they  may  require 

for  the  purpose together  with  the  lands  for 

piling  coal  or  culm  and  all  other  appurtenances  they 
may  require  for  mining,  receiving,  removing,  cleaning, 
screening,  dumping,  storing,  preparing  and  forwarding 
the  coal  to  be  mined  under  this  agreement,"  and  the 
same  privilege  was  granted  to  the  defendant  for  min- 
ing, preparing  and  forwarding  coal  from  any  adjoining 
or  contiguous  lands.  The  right  to  deposit  the  culm  on 
the  plaintiff's  land  was  a  right  necessary  for  the  mining 
of  the  coal,  and  as  the  referee  found,  necessary  for  the 
successful  working  of  the  colliery,  and  when  the  same 
right  is  given  for  the  "  mining,  preparing  and  forward- 
ing coal  on  adjoining  or  contiguous  lands,"  the  right  to 
deposit  the  culm  necessary  for  the  proper  mining  and 
preparing  for  market  of  the  defendant's  coal  was  clearly 
granted. 

Nor  do  I  think  upon  the  facts  found  by  the  referee 
that  the  plaintiff  is  entitled  to  an  injunction  restraining 
the  defendant  from  allowing  the  water  to  run  from  the 
mines  upon  the  adjoining  property  where  the  gangways 
through  which  the  water  runs  were  actually  opened 
and  used  for  the  purpose  of  mining  the  coal  on  the 
adjoining  property  through  the  plaintiff's  land. 

There  is  no  allegation  that  the  defendant  is  insolvent 
or  unable  to  respond  for  any  damages  done  to  plaintiff's 
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property  by  any  of  the  acts  complained  of  which  were 
not  clearly  allowed  by  the  contract,  and  on  the  whole 
case  I  do  not  think  the  plaintiff  is  entitled  to  equitable 
relief. 

I  think  therefore  that  the  judgment  so  far  as  it  is 
appealed  from  by  the  defendant  should  be  reversed  and 
a  new  trial  ordered  with  costs  to  abide  the  event. 


THOMAS  J.  HYATT,  as  Executor,  etc.,  v.  JOAQUIN 

M.  AGDERO. 

Discretionary  power  of  sale — when  cannot  be  executed  by  single  executor. 

A  will  contained  the  following  clause:  •* I  hereby  authorize  my  said 
executors  to  sell  all  or  any  part  of  my  real  or  pt»rsonal  estate  at  any 
time  in  their  joint  discretion — that  is  to  say,  one  is  not  authorized  to 
sell  or  exchange  without  the  consent  and  co-operation  of  the  other — and 
to  give  valid  deed  to  the  puix^haser."  One  of  said  executora  renounced 
his  right  to  lettei's  testamentaiy. 

Ildd^  that  the  remaining  executor,  who  qualified,  could  not  execute  the 
above  power,  solely,  notwithstanding  the  provisions  of  §  2642,  Code 
Civ.  Proc. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  JJ. 

Decided  June  20,  1888. 

Submission  of  case,  under  §  1279,  of  the  Code  of 
Civil  Procedure. 

The  facts  appear  in  the  opinion. 

Peck  &  Mason,  for  plaintiff : — 

The  only  question  involved  is,  did  the  plaintiff  have 
authority  to  convey  the  said  property  under  the  afore- 
said power  of  sale,  H.  L.  Horton  not  joining  in  said 
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conveyance  and  having  renounced  his  right  to  join  in 
the  administration  of  the  said  estate.  The  law  on  this 
subject  has  remained  substantially  the  same  since  the 
original  revision  of  the  statutes  in  1828-'29,  and  is  con- 
tained in  §  55,  Title  4,  chap.  6,  part  2,  Revised  Statutes 
(original  edition). 

Taylor  v.  Morris,  1  iV".  Y.  349 ;  Humbert  v.  Wurster, 
22  Hun  405 ;  Leggett  v.  Hunter,  19  N.  T.  445.  This 
does  not  seem  to  have  been  altered  or  amended  in  any 
way  until  1883,  when  an  addition  was  made  by  §  2642 
of  the  Code  of  Civil  Procedure.  The  courts  have  uni- 
formly interpreted  this  section  of  the  Revised  Statute 
so  as  to  give  effect  to  discretionary  powers  of  sale  vested 
in  executors  or  trustees  jointly  in  case  any  of  them  shall 
die  or  fail  to  qualify  by  allowing  the  acting  executors 
or  trustees  to  execute  the  trust.  Sharp  ».  Pratt,  15 
Wend.  610 ;  Sherwood  v.  Stevens,  4  Den,  399 ;  Howe  t?. 
Raymond,  3  Hun  44.  *'The  effect  of  a  disclaimer  where 
there  is  a  co-trustee  seems  to  be  to  vest  the  whole  legal 
estate  in  the  other  trustee,  and  he  may  execute  the 
office,  even  when  connected  with  a  power,  without 
the  concurrence  of  the  co-trustee."  3  Redfield'a  Law 
of  Wills,  611. 

Bailey  &  Stdlivan,  for  defendant : — 

The  condition  attached  to  the  power  is  a  valid  one. 
Kissam  r.  Dierkes,  49  H.  Y,  602.  The  testatrix  by  her 
will,  in  language  capable  of  but  one  construction  de- 
clares that  neither  of  said  persons  can  exercise  the 
power  of  sale  without  the  consent  and  co-operation  of 
the  other.  The  Revised  Statutes,  §  112,  chap.  1,  part 
2  of  Title  2,  7th  ed.,  vol.  3,  p.  2192,  declares:  "Where 
a  power  is  vested  in  several  persons,  all  must  unite  in  its 
execution ;  but  if  previous  to  such  execution  one  or 
more  of  such  persons  shall  die,  the  power  may  be  exe- 
cuted by  the  survivor  or  survivors."  In  this  case  both 
the  persons  in  whom  the  power  of  sale  is  vested  are  liv- 
ing, and  a  deed  executed  by  one  of  them  only  is  con- 
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trary  to  the  statute.  The  distinction  between  trustees 
and  executors  in  joining  in  a  conveyance  is  a  marked 
one.  Ridgeley  v.  Johnson,  11  Barb.  527.  The  fact  that 
H.  L.  Horton  renounced  as  executor,  therefore,  does  not 
dispense  with  the  necessity  for  obtaining  his  consent 
and  co-operation  for  the  purpose  of  a  valid  conveyance 
under  said  will,  as  even  so  he  would  still  be  considered 
as  a  third  person,  whose  consent  was  necessary.  §  122 
of  the  above  mentioned  chapter  of  the  Revised  Statutes, 
page  2193.  In  this  case  no  such  consent  has  been  ob- 
tained. 

Where  a  power  to  sell  lands  is  given  to  executors 
ratione  officii  and  only  by  their  official  name,  it  has  been 
doubted  whether  its  exercise  must  not  be  limited  to 
those  who  prove  the  will ;  but  where  it  is  given  to  exec- 
utors by  their  individual  names,  as  in  the  present  will, 
it  is  certain  that  it  is  vested  in  all  who  are  thus  named, 
whether  they  prove  the  will  or  not,  by  force  of  the  will 
itself  and  not  by  force  of  the  probate,  and  that  a  devise 
of  the  power  is  then  construed  to  take  effect  precisely 
in  the  same  manner  as  a  devise  of  the  legal  estate. 
There  is  no  contradiction  or  variance  in  the  authorities 
that  a  power  which  an  executor  takes  by  force  of  the 
will  and  not  of  its  probate  is  not  divested  or  affected  by 
his  renunciation  of  the  office.  Dominick  v.  Michael,  4 
Sand.  400. 

By  the  Court. — Sedgwick,  Ch.  J. — The  plaintiff  tes- 
tator provided  in  his  will  as  follows :  '^  I  hereby  appoint 
and  authorize  H.  L.  Horton  and  Thomas  J.  Hyatt  to  bo 
my  executors  of  this  my  last  will  and  testament,  and  1 
hereby  authorize  my  said  executors  to  sell  all  or  any 
part  of  my  real  and  personal  estate  at  any  time  in  their 
joint  discretion — that  is  to  say  one  is  not  authorized  to 
sell  or  exchange  without  the  consent  and  co-operation 
of  the  other — and  to  give  valid*  deeds  of  the  same  to 
the  purchaser." 

Letters    testamentary  were   issued   to   the   plaintiff 

Vol.  XXIV.. 
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Hyatt,  and  Horton  renounced  his  right  to  letters  testa- 
mentary. 

The  plaintiff  as  executor  and  the  defendant  entered 
into  a  contract  to  sell  and  buy  real  estate  formerly  of 
the  testator.  The  defendant  objected  to  take  title  on  a 
ground  which  occasions  the  only  question  in  the  case. 
That  question  is,  "  Has  Thomas  J.  Hyatt,  as  sole  acting 
executor,  power  under  the  will  to  convey  to  defendant 
valid  title  to  the  premises  ?  " 

The  plaintiff  claims  under  section  2642  of  the  Code 
of  Civil  Procedure,  which  provides,  "  and  where  any 
powers  to  sell,  mortgage  or  lease  any  real  estate  or  any 
interest  therein  are  given  to  executors  as  such,  or  as 
trustees,  or  as  executors  and  trustees,  and  any  of  such 
persons  named  as  executors  shall  neglect  to  qualify,  then 
all  sales,  mortgages  and  leases  under  said  powers,  made 
by  the  executors  who  shall  qualify,  shall  be  equally 
valid  as  if  the  other  executors  or  trustees  had  joined  in 
such  sale." 

This  statute  does  not  deprive  a  testator  of  the  right 
of  declaring  it  to  be  his  will  that  a  power  of  sale,  shall 
not  exist  in  one  executor,  although  the  other  neglect  to 
qualify.  The  testator  had  legal  right  to  shape  the 
power  and  to  declare  who  should  exercise  it. 

In  the  present  case,  the  intent  was  that  a  single  exec- 
utor, whatever  should  be  the  cause  of  his  being  single 
executor,  should  have  no  power  to  sell,  and  that  the 
power  to  sell  should  be  based  upon  the  exercise  of  a 
joint  discretion. 

I  am  of  opinion  that  the  defendant  should  have  judg- 
ment with  costs. 


Freedman  and  Truax,  JJ.,  concur. 
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EDWARD  LYON,  as  Receiver,  &c.,  v.  EDWARD  P. 
WILDER,  Impleaded,  &c.,  Respondent. 

Security  for  costs — deposit  by  surety  to  avoid  Justification,  when  deemed 

property  of  plaintiff^. 

Plaintiff  having  been  ordered  to  furnish  security  for  the  oosts  of  one  of 
the  defendants,  filed  an  undertaking  for  tiiat  purpose.  Thereafter,  one 
of  the  sureties,  to  avoid  justification,  caused  to  be  deposited  in  court 
the  amount  mentioned  in  the  order,  and  the  clerk  gave  a  written  ac- 
knowledgment of  the  receipt  of  said  sum,  from  the  surety,  through 
plaintifiT's  attorney,  as  security  for  the  costs  of  said  defendant,  pur- 
suant to  order,  etc. 

Held,  that  this  was,  in  effect,  an  election  by  plaintiff  to  obey  the  order  by 
deposit  of  the  money  and  not  by  giving  an  undeitaking,  and  that  the 
money  became  plaintiff  ^s,  and  the  surety  plaintiff's  creditor. 

Further  held,  that  where  said  deposit  is  ordered  to  be  applied  to  the  pay- 
ment of  the  costs  of  a  co-defendant  for  whose  benefit  said  order  was 
not  nouide,  the  surety  will  not  be  deemed  aggrieved  thereby,  as  he  does 
not  own  the  money. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  June  20,  1888. 

Appeal  by  Charles  Forbes,  a  surety,  from  an  order 
directing  the  application  of  moneys  deposited  with  the 
clerk  of  the  court,  to  the  payment  of  defendant  Wilder's 
costs. 

The  facts  appeared  in  the  opinion. 

John  H,  Parsons,  for  appellant : — 

I.  The  only  ground  offered  by  respondent's  counsel 
before  the  court  below,  for  taking  this  money,  was,  that 
it  is  justified  by  certain  cases  cited  by  him,  which,  upon 
examination,  are  found  to  relate  solely  to  cases  of 
deposit  for  purposes  of  bail,  under  peculiar  provisions 
of  §  200  of  the  old  Code  relating  thereto.     They  have 
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no  relevancy  to  the  case  at  bar,  and  do  not  justify  tak- 
ing Mr.  Forbes'  money,  as  is  clearly  shown  by  Fraser  v. 
Ward,  9  Civ.  Pro.  Rep.  11. 

I.  Mr.  Forbes  appeared  without  objection  in  the  mat- 
ter before  the  court  at  special  term,  was  heard,  and  his 
rights  passed  upon.  No  question  of  his  right  so  to  ap- 
pear was  raised,  as  is  shown  by  the  order  appealed  from, 
and  the  record  now  before  the  court  on  tlus  appeal.  If 
there  could  be  any  doubt  about  his  right  to  appeal,  it  is 
amply  sustained  by  Hobart  v.  Hobart,  86  J^.  Y.  636 ; 
Louden  v.  Louden,  65  How.  Pr.  411 ;  Hotchkiss  v.  Piatt, 
7  Hun  56 ;  aff'd,  66  N.  Y.  620. 

Charles  H.  Kitchely  for  respondent : — 

1.  The  surety  has  no  right  to  appeal  or  be  heard  on 
the  question.  The  money  deposited  became  and  was 
the  money  of  the  plaintiff.  The  deposit  in  such  a  case 
is  by  or  for  the  plaintiff.  Code,  §  3272 ;  Herman  v. 
Aronson,  8  Abb.  JN'.  S.  158 ;  Salter  v.  Weiner,  6  Abb, 
191 ;  Commercial  Warehouse  Co.,  v.  Graber,  45  iV.  Y. 
343 ;  Dunlap  v.  Patterson  Fire  Ins.  Co.,  74  76.  145.  A 
motion  to  get  back  the  deposit  could  not  be  made,  nor 
an  action  to  recover  it  be  brought  by  a  surety,  but  only 
by  the  plaintiff.  The  Code  provides  two  ways  in  which 
a  plaintiff  may  secure  the  costs  of  an  action.  The  court 
must  make  an  order  requiring  the  plaintiff  either  to  pay 
into  court  the  sum  of  $250,  or,  at  his  election,  to  file 
with  the  clerk  an  undertaking,  etc.  (§  3272).  If  he 
elects  to  adopt  the  latter  method,  such  undertaking 
must  be  executed  by  one  or  more  sureties  (§  3273).  It 
will  be  observed  that  these  two  methods  are  entirely 
different,  the  one  being  a  method  whereby  plaintiff  may 
himself  secure  the  costs,  without  calling  upon  his  friends 
to  aid  him,  and  such  act  or  security  is  regarded  as  the 
act  of  the  plaintiff  alone ;  while  the  other  method  pro- 
vides, as  an  alternative,  that  he  may  call  in  his  friends 
to  aid  him  in  the  form  of  an  undertaking.  If  the 
plaintiff  elects  to  adopt  the  former  method,  he  deposits 
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money,  his  own  money.  Moreover,  by  the  very  terms 
of  the  order,  it  is  the  ^* plaintiff"  and  not  his  sureties 
who  are  required  to  pay  into  court  the  sum  of  $250. 

n.  The  receipt  given  to  the  surety  instead  of  the 
plaintiff  makes  no  difference.  The  money  was  received 
from  or  handed  over  for  the  plaintiff  to  stay  proceed- 
ings in  compliance  with  §  3272  of  the  Code.  By  that 
section  the  deposit  is  the  deposit  of  the  plaintiff.  The 
surety  ivas  but  the  servant  or  agent  of  the  plaintiff  and 
did  the  act  for  him.  It  was  the  plaintiff's  act  all  the 
same  and  may  be  treated  or  enforced  as  such.  Dykers 
V.  Townsend,  24  I^.  Yi  Ql;  Coleman  v.  First  National 
Bank,  53  lb.  323;  Briggs  v.  Partridge,  64  lb.  363. 
Besides,  it  had  the  effect  intended,  and  plaintiff  had  the 
benefit  of  it.  It  enabled  the  plaintiff  to  go  on  with  the 
case,  and  any  and  all  parties  to  it  are  estopped  from 
saying  that  it  was  not  the  proper  security  or  the  act  of 
the  plaintiff.  Town  of  Salem  v.  Williamsburgh  Savings 
Bank,  35  Hun  1 ;  Hill  v.  Burke,  62  N.  F.  111. 

By  the  Court. — Sedgwick,  Ch.  J. — In  the  course  of 
the  action  the  defendant,  Muxlow,  had  applied  for  an 
order  compelling  the  plaintiff  to  file  security  for  the 
payment  of  her  costs,  and  an  order  was  made  that  the 
plaintiff  pay  into  court  the  sura  of  $250  to  be  applied 
to  the  payment  of  defendant  Muxlow's  costs,  or  that  he 
file  an  undertaking,  etc.  The  plaintiff  commenced  to 
obey  the  order  by  filing  an  undertaking.  The  sureties 
preferred  not  to  have  the  trouble  of  attending  for  jus- 
tification, and  one  of  them  furnished  $250  in  money. 
This  money  was  deposited  with  the  clerk,  who,  probably 
without  the  knowledge  of  the  defendants  or  their  at- 
torney of  the  form  of  the  receipt,  gave  to  the  attorney 
for  the  plaintiff  a  receipt  in  this  form :  "  Received  from 
Charles  Forbes  per  T.  P.  Sanxay,  Attorney,  as  security 
for  costs  for  the  defendant  Jane  B.  Muxlow,  pursuant 
to  an  order  of  this  court." 

This  in  effect  was  an  election  of  the  plaintiff  not  to 
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file  the  undertaking,  but  to  obey  the  order  by  deposit- 
ing the  money.  In  my  opinion  the  money  became  the 
money  of  the  plaintiff,  and  the  appellant  Forbes  was  the 
creditor  of  the  plaintiff  in  the  amount  deposited.  For 
this  reason  the  appellant  was  not  aggrieved  by  the  order 
appealed  from,  as  he  did  not  own  the  money. 
Order  affirmed  with  $10  costs. 

Freedman,  J.,  concurred. 


ALBERT  A.  LABRO,  Respondent,  v.  ANNIE  CAMP- 
BELL, Appellant. 

Forcible  entry  and  detainer  in  case  of  lessor  and  lessee ;  facts  insufficient 
to  maintain  action  for, — Action  under  §  2233,  Code  Civil  Procedure — 
Treble  damages  under  §  1669,  what  recoverable. 

The  lessee  of  demised  premises  cannot  maintain  an  action  for  forcible 
entry  and  detainer  against  the  lessee,  by  reason  of  his  wife's  being 
compelled  by  force  used  by  the  lessor,  or  his  agents,  to  leave  the  demised 
premises. 

Where  attention  to  his  comfort  and  the  health  of  his  wife  and  child  are 
the  sole  moving  causes  for  the  removal  by  a  lessee  from  demised  prem- 
ises, an  action  for  forcible  entiy  and  detainer  will  not  lie  against  the 
lessor  for  acts  done  by  him  or  his  agents  rendering  such  attention 
necessary  or  proper,  although  such  acts  may  have  constituted  a  tres- 
pass. 

In  an  action  for  treble  damages  under  §  1669,  Code  of  Civil  Procedure, 
there  can  only  be  a  recovery  for  damages  happening  at  and  after  the 
time  of  disseisin  and  whatever  is  recovered  must  be  the  consequences 
of  the  force  used  to  evict. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  JJ. 

Decided  June  20,  1888. 

Appeal  by  defendant  from  judgment  entered  upon  a 
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verdict  of  a  jury,  and  from  order  denying  motion  for  a 
new  trial.     The  facts  sufficiently  appear  in  the  opinion. 

jP.  jB.  Hathaioay,  attorney,  and  Charles  Donahue  of 
counsel  for  appellant,  on  the  questions  considered  in  the 
opinion,  argued : — 

I.  The  exception  as  to  the  condition  of  the  weather 
was  well  taken.  Its  condition  from  April  2  to  19 
had  no  relevancy  to  the  questions  at  issue.  The  action 
was  brought  for  a  forcible  eviction  and  disseisin  occa- 
sioned by  the  alleged  acts  of  the  plumbers  inside  the 
premises  of  plaintiff.  It  made  no  difference,  nor  could 
it  have  increased  plaintiff's  discomfort  or  affected  his 
right  to  damages  what  the  state  of  the  weather  was 
at  that  period.  There  is.  nothing  in  the  evidence  to 
show  that  plaintiff  was  injured  by  any  change  of .  the 
atmosphere.    ' 

n.  The  exception  taken  as  to  repairs  to  carpets,  etc., 
and  moving  expenses  was  well  taken.  The  evidence  in 
the  case  clearly  showed  that  the  furniture  and  carpets, 
if  injured  at  all,  were  so  injured  by  the  dust  and  dirt 
occasioned  by  the  improvements  being  made  in  the 
upper  part  of  the  building.  And  that  such  repairs 
were  made  in  the  month  of  March,  and  before  April  2, 
1887,  and  therefore  could  not  form  any  element  in  the 
plaintiff's  claim  for  damages  in  this  action.  The  d.am- 
ages  sought  w^ere  for  forcible  eviction,  and  proof  of 
breach  of  covenants  under  the  lease  was  not  admissible. 
The  defendant,  if  charged  at  all,  could  only  be  charged 
with  such  damages  as  necessarily  grew  out  of  and  were 
directly  caused  by  her  unlawful  acts. 

ni.  The  exception  to  the  denial  of  the  motion  to 
dismiss  the  complaint  was  well  taken.  The  statute 
under  which  this  action  was  brought  is  section  1669  of 
the  Code  of  Civil  Procedure.  On  this  the  plaintiff 
must  recover,  if  at  all.  The  statute  is  highly  penal,  and 
must  be  strictly  construed.  Van  Valkenburgh  v.  Tor- 
rey,  7  Cow.  282;  Seward  v.  Beach,  29  Barb.  239.     The 
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thing  punished  by  the  section  is  the  doing  of  certain 
things  forbidden  by  §  2253  of  Code  of  Civil  Procedure. 
"  An  entry  shall  not  be  made  into  real  property,  but  in 
a  case  where  entry  is  given  by  law,  and  in  such  case 
only  in  a  peaceable  manner,  not  with  strong  hand,  nor 
with  multitude  of  people."  ....  These  sections  are 
but  the  reproduction  of  the  Revised  Statutes,  and  that 
but  the  re-enactment  of  a  long  series  of  laws  preventing 
the  landlord  from  re-taking  property  claimed  by  him 
without  resort  to  law,  and  forbidding  his  forcible  ousting 
of  the  tenant.  Under  this  section  the  court  was  asked 
to  hold  on  the  evidence  that  the  defendants  forcibly 
evicted,  disseised,  and  put  out  this  plaintiff  from  the 
premises  in  question.  No  claim  is  made  for  injury  to 
plaintiff's  holding  or  use  of  premises  or  for  damages  for 
breach  of  covenant  of  quiet  enjoyment,  but  simply  and 
solely  under  this  statute  for  forcible  eviction,  ejectment 
and  disseisin.  There  is  not  in  the  whole  of  the  evidence 
the  merest  shadow  or  claim  of  seisin,  possession  or  entry 
by  the  defendant.  Trespass  is  not  enough  to  sustain 
the  action.  People  v.  Smith,  24  Barb.  16-19.  It  must 
be  by  seisin  of  possession.  People  v.  Nelson,  13  Johns. 
340;  People  v  Reid,  11  Werid.  157;  People  v.  King, 
Col.  &  Cai.  364  ;  People  v.  Shaw,  Cai7ie  125 ;  People 
V.  Leonard,  11  Johns.  504.  The  evidence  clearly  and 
indisputably  shows  that  the  plumbers  went  into  the 
premises  for  the  purpose  of  making  needed  repairs  for 
the  betterment  of  plaintiff's  holding.  That  only  on  one 
or  two  occasions  was  there  any  claim  of  forcible  entry 
on  the  part  of  the  plumbers.  That  in  the  interval  be- 
tween the  first  and  second  occasion,  the  plumbers  were 
continually  in  said  premises  making  such  repairs. 

Joseph  N.  GoldhackeVj  attorney  and  of  counsel  for 
respondent,  on  the  questions  considered  in  the  opinion, 
argued : — 

1.  The  damages  were  not  excessive,  and  are  sustained 
by  the  evidence.     If  anything  the  damages  are  inade- 


LABRO  V.  CAMPBELL.  78 


Respondent's  points. 


quate.  The  weather  was  cold,  freezing  during  part  of 
the  time;  plaintiff  was  compelled  to  send  his  child, 
which  became  sick,  away,  from  14th  April  until  the  18th 
April,  when  they  moved.  They  were  a  week  without 
gas,  and,  in  short,  "  had  no  home."  It  would  not,  in 
view  of  all  this,  seem  that  the  verdict  should  be  disturb- 
ed as  excessive.     Yates  v.  Cent.  R.  R.  67  iV.  T.  100. 

n.  The  acts  testified  to  on  the  trial  read  more  tamely 
than  they  were  enacted.  They  constitute  force — and 
the  defendant's  objection  on  this  point  only  raises  the 
question  of  the  degree  of  force.  Where  is  it  held  that 
the  force  must  be  such  as  to  result  in  bruises  and  blood, 
or  destruction  of  property  ?  If  this  court  holds  so,  will 
it  not  thereby  sanction  any  violence  up  to  aggravated 
breach  of  the  peace  ?  On  the  contrary,  it  has  been 
held  that  even  threats  of  violence  constitute  force. 
People  V.  Rickets,  8  Cow.  226 ;  Willard  v.  Warren,  17 
Wend.  257.  If  the  landlord  wanted  her  house  for  the 
purpose  of  making  alterations  before  the  expiration  of 
the  term — she  could  enter  only  by  process  of  law. 
People  V.  Police  Dept.,  41  Super.  Ct.  323.  The  case  of 
the  People  v.  Police  Dept.  goes  further  than  is  neces- 
sary to  support  the  judgment  in  the  case  at  bar.  In 
that  case  there  was  not  a  single  act  of  violence — only 
the  unresisted^tationing  of  men  in  the  relator's  rooms — 
and  the  act  was  held  to  apply ;  and  in  Kelley  v.  Sheehy, 
49  Super.  Ct.  R.  518,  the  violence  consisted  only  of 
pushing  by  the  plaintiff  and  placing  a  fence ;  in  our 
case  there  were  pushes  and  other  acts  followed  by  plac- 
ing gas  pipes — tearing  floors — moving  articles,  etc,,  yet 
a  verdict  for  $105  was  sustained.  Kelley  v.  Sheehv,  49 
Super.  Ct.  518. 

ni.  As  no  forcible  entry  took  place  prior  to  2d  April, 
1887,  the  occurrences  before  that  date  need  not  be 
discussed.  The  judge's  ruling  was  so  broad  that  the 
defendant  cannot  have  been  in  any  way  harmed  by 
evidence  of  things  prior  to  2d  April. 

lY.  The  objection  based  upon  the  amount  of  damages 
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is  no  ground  for  a  new  trial.  First,  because  the  dam- 
ages in  themselves  are  not  excessive ;  second,  because 
error  in  respect  to  evidence  of  damages  was  cured  by 
the  judge's  ruling  above  referred  to ;  third,  because 
such  error  has  been  held  by  the  court  of  appeals  not  to 
be  ground  for  new  trial.  Yates  v.  Cent.  R.  R.,  67  iV^.  Y> 
100. 

V.  Plaintiff  is  entitled  to  treble  damages  when  the 
trespass  is  a  disseisin.  This  is  the  statute  referred  to 
in  the  plaintiff's  complaint.  Code  Civ.  Pro.^  §  1669 ; 
Keely  v.  Sheehy,  49  Super.  Ct.  518 ;  Robinson  v.  Kinne, 
70  N.  Y.  155;  Starkweather  v.  Quigley,  7  Hun  28. 

VI.  The  jury  having  found  single  damages,  it  is  im- 
peratively the  duty  of  the  court  to  treble  them.  Code 
Civ.  Pro.,  %%  1184,  and  1020. 

By  the  Court. — Sedgwick,  Ch.  J. — The  action  was 
for  a  violation  of  §  2233  of  the  Code  of  Procedure  : 
"  An  entry  shall  not  be  made  into  real  property,  but  in 
a  case  where  the  entry  is  given  by  law,  and  in  such  a 
case,  only  in  a  peaceable  manner,  not  with  strong  hand 
or  a  multitude  of  people."  Or  the  action  would  lie  at 
common  law  for  forcible  entry  and  detainer. 

The  complaint  demanded  treble  damages  under  sec- 
tion 1669,  which  provides  if  a  person  is  disseised, 
ejected,  or  put  out  of  real  property  in  a  forcible  man- 
ner   he  is  entitled  to  recover  treble  damages,  in 

an  action  therefor  against  the  wrong  doer. 

The  plaintiff  at  the  time  of  the  occurrence  complained 
of  was  the  lessee  of  the  defendant,  of  the  premises  in 
question.  Workmen  oE  the  defendant,  went  upon  the 
premises  and  against  the  objection  of  the  plaintiff  in- 
sisted upon  going  in,  did  go  in  and  continued  there, 
going  in  every  day  for  about  a  month,  working  there 
and  leaving  when  the  work  was  done.  We  will  assume 
but  not  decide  that  the  defendant  was  responsible  for 
all  that  the  workmen  did  and  that  the  workmen  used 
force  of  the  kind  that  is  forbidden  by  the  law  against 
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forcible  entry.  Still  it  appears  incontrovertibly  by 
plaintiff's  own  testimony  that  such  force  was  not  used 
against  him,  or  that  the  force  was  not  the  occasion  or 
cause  of  his  leaving  the  premises. 

The  case  was  tried  below,  as  if  the  wife  of  the  plaint- 
iff was  the  plaintiff  or  had  the  right  to  piosecute  such 
an  action.  If  she  left  the  premises,  by  reason  of  the 
force,  she  was  not  the  possessor  of  the  premises.  The 
plaintiff  her  husband  was  in  possession,  and  there  was 
no  evidence,  even  that  the  force  used  to  the  wife  caused 
him  to  leave. 

In  an  approved  case,  Willard  v.  Warren,  17  Wend. 
262,  the  court  held  that  a  jury  should  have  been 
charged  that  personal  terror  or  force  was  a  necessary 
ingredient  of  such  an  action.  In  People  v.  Smith,  24 
Barb.  18,  citing  Willard  v.  Warren,  supra,  and  The  Peo- 
ple V.  Reckert,  8  Cow.  232,  it  was  said  that  there  must  be 
circumstances  of  force  or  terror,  and  that  a  mere  naked 
trespass  to  lands  never  was  yet  holden  sufficient.  A 
mere  trespass  will  not  sustain  the  action.  Wood  v. 
PhilUps,  43  iVT.  r.  158 ;  People  v.  Field,  52  Barb.  214. 

The  plaintiff's  testimony  was  that  by  reason  of  the 
workmen  disturbing  his  premises,  he,  when  he  came 
home,  had  no  home ;  the  floor  was  torn  up ;  the  bureau, 
bed  and  everything  removed;  everything  full  of  dirt 
and  dust ;  he  could  hardly  wash  himself ;  his  wife  and 
babe  became  sick.  "I  had  no  comfort  for  over  a 
month,  from  early  in  March  till  when  I  left  in  April. *' 
He  afterwards  said  that  his  wife  and  baby  got  sick,  and 
the  risk  was  such  that  I  had  to  take  other  rooms. 

From  this  it  appears,  that  the  cause  of  the  plaintiff's 
leaving  the  premises  was  not  an  ouster  or  eviction  by 
force,  but  attention  to  his  comfort  and  the  health  of  his 
wife  and  babe.  There  may  have  been  a  trespass  but 
there  was  no  action  for  forcible  entry. 

There  are,  it  is  said,  actions  of  this  kind  where  the 
entry  is  made  by  force,  of  a  certain  kind,  upon  unoccu- 
pied premises.     In  those  cases  the  entry  must  be  to 
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take  possession  as  a  disseisor  in  fact.  That  did  not 
occur  in  this  case. 

I  am  of  opinion,  that  in  an  action  for  treble  damages 
(§  1669)  there  can  be  only  a  recovery  for  damages  hap- 
pening at  and  after  the  time  of  the  disseisin,  and  that 
whatever  is  recovered  must  be  for  the  consequences  of 
the  force  used  to  evict. 

Those  cases  that  hold  that  as  between  landlord  and 
tenant,  there  may  be  an  eviction  by  the  former  of  the 
latter,  by  means  not  amounting  to  physical  expulsion, 
are  not  applicable  to  actions  for  forcible  entry  and 
detainer. 

I  am  of  opinion  that  the  motion  to  dismiss  the  com- 
plaint should  have  been  granted  at  the  trial. 

Judgment  and  order  appealed  from  reversed,  and 
new  trial  granted  with  costs  to  abide  the  event. 

Freedman  and  Truax,  JJ.,  concurred. 


CHARLES  W.  DOHERTY,  et  al.,  as  Grantors  op 
Charles  Jones,  Respondents  v.  GEORGE  W.  MAT- 
SELL,  Jr.,  et  al..  Appellants.* 

Void  or  voidable  tax  lease,  possession  under,  effect  of  on  owner — Statute  of 
limitations,  when  it  begins  to  run — Matters  not  constituting  claim  out- 
side of  a  tax  lease — Unequivocal  hostile  claim  necessary. 

Possession  under  a  void  tax.  lease  will  not  constitute  adverse  possession 
against  the  true  owner  where  the  possessor  makes  no  claim  except 
under  the  lease. 

In  such  case  the  statute  of  limitations  does  not  begin  to  run  until  the  ex- 
piration of  the  tax  lease,  and  the  true  owner  has  twenty  years  thereafter 
within  which  to  biing  ejectment. 

*  Consult  Dohei-ty  v.  Matsell,  54  Super.  Ct.  17. 
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The  erection  by  such  tax  lessee  of  buildings  on  the  leased  premises,  rent- 
ing the  buildings  and  exclusiyely  controlling  them,  do  not  of  themselves 
establish  a  claim  hostile  to  a  claim  under  the  lease;  nor  do  they  in 
connection  with  an  assignment  and  a  deed  of  the  character  next  here- 
after referred  to. 

An  assignment  by  a  lessee  in  a  tax  lease  of  **  all  my  estate,  etc.,  which  I 
DOW  have  by  means  of  said  indenture  or  otherwise''^  (the  indenture 
referred  to  being  the  tax  lease),  accompanied  by  a  quit  claim  deed 
simultaneously  executed  by  the  lessee  and  his  wife,  do  not  indicate  or 
establish  any  actual  claim  outside  of  the  tax  lease. 

The  tax  lessee  upon  (after  making  such  assignment  and  quit  claim  deed) 
re-entering  into  possession  during  the  running  of  the  tax  lease  without 
any  re-conveyance  or  re-assignment  might  then  begin  a  possession 
adverse  to  the  owner  in  fee ;  but  to  do  so  he  must  unequivocally  make 
an  actual  claim  hostile  to  any  claim  under  the  tax  lease. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  JJ. 

Decided  June  20,  1888. 

Appeal  from  judgment. 

Action  of  ejectment,  commenced  October  19,  1883. 

The  facts  sufficiently  appear  in  the  opinion. 

The  case  was  tried  before  O'Gorman,  J.,  without  a 
jury.  At  the  conclusion  of  the  testimony  the  judge 
granted  a  motion  to  dismiss  the  complaint,  writing  as 
follows : 

"In  this  action  of  ejectment,  the  general  term  of  this 
court  directed  a  new  trial,  for  the  purpose  of  determin- 
ing the  question  left  undisposed  of  at  the  former  trial, 
whether  the  plaintiffs  had  good  title  in  the  premises  in 
dispute.  54  Super,  CL,  29.  As  to  a  claim  to  adverse  pos- 
session, which  had  been  set  up  by  the  defendants  by  rea- 
son of  the  occupancy  of  the  premises  by  George  Matsell, 
senior,  under  certain  tax  leases,  the  general  term  held, 
that  such  adverse  possession  did  not  exist,  chiefly  be- 
cause the  owner  of  the  fee  had  not,  during  the  running 
of  these  leases^  the  right  to  immediate  possession,  and 
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could  not  have  succeeded  in  action  of  ejectment  against 
said  Matsell,  senior. 

"At  the  recent  trial  before  me  without  a  jury,  the 
defendants  changed  their  plan  of  defense,  and  produced 
evidence  for  the  purpose  of  proving  that  these  tax 
leases  were  absolutely  void;  that  they  presented  no 
obstacle  to  the  recovery  of  possession  by  the  owner  in 
fee,  and  that,  therefore,  said  Matsell,  senior,  had  adverse 
possession  as  against  the  owner. 

"It  is  convenient  to  deal  first  with  this  new  conten- 
tion on  the  part  of  the  defendant,  because,  if  he  can 
sustain  it,  the  plaintiffs'  action  must  fail. 

"The  first  of  these  tax  leases  was  executed  in  Sep- 
tember, 1848,  by  the  mayor,  etc.,  to  said  George  W. 
Matsell,  senior,  for  the  term  of  twenty-five  years,  which 
would  not  expire  iintil  September,  1873.  This  lease, 
soon  after  its  execution,  duly  recorded  at  the  request  of 
Matsell,  senior,  and  he  thus  called  public  attention  to 
his  title  as  tax  lessee.  Matsell,  senior,  first  entered  into 
possession  of  the  premises  in  1849,  and,  as  far  as  ap- 
peared, under  that  tax  lease.  There  is  no  evidence 
that  he  then  or  afterwards,  made  any  other  claim  of 
title. 

"  He  remained  in  possession  of  the  premises,  built  on 
them,  collected  rents,  until  he  conveyed  them  to  one 
Mickle,  by  a  quit-claim  deed,  dated  February  28, 1857. 
He  then  also  assigned  the  tax  lease  to  Mickle,  for  a  val- 
uable consideration  ($5,057),  as  stated  in  the  deed  of 
assignment.  Mickle  thereupon  entered  into  possession, 
and  received  rents,  etc.,  for  a  year,  when  he  resigned  his 
possession  to  Matsell,  senior,  who  re-entered  upon  the 
premises,  but  without  any  written  conveyance  to  him 
by  Mickle,  or  any  reassignment  to  Matsell,  senior,  of 
the  tax  lease. 

"  During  the  whole  occupancy  of  the  premises  by  this 
Matsell,  before  his  conveyance  to  Mickle,  he  never  in 
any  way  disaffirmed  or  impugned  the  validity  of  the  tax 
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lease  to  him^  or  set  up  or  claimed  any  other  title  to  the 
premises  than  that  which  depended  on  the  tax  sale. 

^^  In  executing  the  quit-claim  deed,  no  other  title  was 
asserted  by  Matsell,  and  his  assignment  of  the  tax  lease 
to  Mickle  for  $5,057,  was  not  only  inconsistent  with  any 
claim  that  the  tax  lease  was  invalid,  but  was  a  direct 
admission  that  it  was  valid  and  valuable. 

"  The  defendants  now  claim  that  that  tax  lease  was 
absolutely  void. 

''  I  am  not  of  that  opinion. 

*'  At  the  T^orst  it  was  only  voidable  and  was  effectual 
until  its  invalidity  was  asserted  and  proved  in  some 
legal  proceeding  to  avoid  the  sale. 

"  No  claim  that  it  was  invalid  was  made  by  the  owner 

in  fee  or  by  Matsell,  senior,  during  the  whole  term  of 

the  lease,  for  twenty-five  years.     Matsell,  senior,  derived 

from,   it    and   enjoyed   all   substantial   advantages  and 

emolument,  as  if  it  was  a  valid  lease,  and  he  could  not 

have  been  allowed  to  impugn  its  validity,  after  its  term 

had   expired.     Ingraham  v.  Baldwin,  9  i\^.  Y.  46.     A 

tenant,  accepting  the  advantages  of  a  lease,  is  estopped 

from  denying  the  title  of  his  lessor,  or  the  truth  of  the 

recitals  in  the  lease.     Bridges  v.  Wyckoff,  67  iVl  Y. 

130. 

**If  Matsell  had  any  interest  in  the  premises,  other 
than  that  which  he  deserved  under  the  tax  lease,  it  was 
for  him  to  show  that  interest.  Bedell  v.  Shaw,  59  iV^. 
r.  49. 

"  Whether  the  lease  was  void  or  voidable,  Matsell,  sen- 
ior, held  under  that  title  and  none  other,  up  to  the  time 
of  his  quit  claim  deed  to  Mickle,  and  if  that  title  was,  as 
is  now  claimed,  void,  Matsell,  senior,  had  no  title  under 
a  written  instrument,  as  under  section  370  of  the  Code, 
or  under  a  claim  of  title  without  a  written  instrument, 
exclusive  of  all  other  title,  as  under  section  371  of  the 
Code ;  and  he  was  a  mere  intruder  and  trespasser  on 
the  premises.  These  sections  of  the  Code  are  only 
declaratory  of   the  rules  of  law  in  force  when  these 
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transactions  occurred.  Mere  occupancy  of  land  is  not 
adverse  possession.  In  order  to  constitute  adverse  pos- 
session, sufficient  to  defeat  an  ejectment,  the  defendant 
must  show  that  his  occupation  was  under  claim  of  title, 
hostile  to  every  and  all  other  title.  Sturges  v.  Park- 
hurst,  50  Super.  Ct.  306,  307,  311 ;  Bliss  v.  Johnson,  94 
iV".  Y.  242.  The  requisites  of  adverse  possession  are 
occupation  and  the  quo  animo.  Jones  v.  Smith,  73  iV". 
r.  205. 

"Up  to  the  date  of  the  quit-claim  deed  of  Matsell, 
senior,  to  Mickle,  the  former  had  no  such  adverse  pos- 
session of  the  premises  in  question. 

"  Mickle,  holding  or  appearing  to  hold,  under  a  deed 
from  Matsell,  senior,  might  have  claimed  adverse  pos- 
session, as  against  the  owner  in  fee,  for  the  year  during 
which  he,  Mickle,  did  occupy  the  premises,  but  there  is 
no  ground  whatever  for  any  presumption  that  Mickle 
ever  acquired,  or  claimed  to  have  acquired  any  title  to 
the  premises  under  the  quitrclaim  deed,  specially,  and 
apart  from  the  title  depending  on  the  tax  lease,  assigned 
to  him  by  Matsell,  senior,  simultaneously  with  the  exe- 
cution of  the  quit-claim  deed.  On  the  contrary,  the 
only  reasonable  presumption  is  that  the  tax  lease  was 
the  written  instrument  on  which  he  relied,  to  which  the 
quit-claim  deed  was  merely  subsidiary.  The  tax  lease 
was  the  only  written  instrument  that  Matsell,  senior, 
had  to  show  for  any  title,  or  color  of  title,  which  he 
may  then  have  claimed.  Mickle,  therefore,  had  no  pos- 
session adverse  to  the  plaintiffs. 

"What  was  the  attitude  of  Matsell,  senior,  on  his 
re-entry,  after  Mickle  had  retired  ?  This,  the  defend- 
ants regard  as  the  cardinal  question  in  this  case,  for,  if 
Matsell,  senior,  on  re-taking  possession,  acquired  any 
title,  on  which  adverse  possession  could  be  founded,  a 
period  of  twenty  years  adverse  possession  might  be 
claimed  against  the  plaintiffs. 

"  Matsell,  senior,  when  he  re-entered,  had  no  written 
reconveyance  from  Mickle  to  him,  and  no  re-assign- 
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ment  to  him  of  the  tax  lease.  So  far,  he  has  no  written 
title,  and  there  is  no  evidence  that  he  made  any  claim 
of  title,  exclusive  of  all  other  title,  as  required  by  sec- 
tion 372  of  the  Code.  But  he  aoon  secured  a  written 
conveyance  to  him,  on  which  he  might  support  a  claim 
to  right  of  entry  and  possession.  A  tax  lease  was  exe- 
cuted by  the  mayor,  etc.,  to  one  Owens,  in  November, 
1861,  and  assigned  by  Owens  to  him,  Matsell,  senior, 
for  value,  in  1862.  This  lease  was  for  fifteen  years 
and  would  not  expire  until  November,  1876,  and,  for  all 
that  appears,  he  held  under  that  lease  as  his  only  ground 
of  title- 

"  It  is  now  claimed  that  this  lease  also  was  absolutely 
void.  As  I  have  said  as  to  the  former  lease,  Matsell, 
senior,  never,  in  any  way,  impugned  the  validity  of  this 
lease  during  its  existence.  If  he  did  not  hold  under 
,  that  lease  as  his  claim  of  title,  he  was  as  wholly  without 
title  as  he  had  been  before  he  executed  his  quit-claim 
deed  to  Mickle.  In  either  case  he  had  no  adverse  pos- 
session. 

**  There  is  still  another  aspect  of  the  case,  as  to  which 
a  word  should  be  said.  Accepting  the  defendants'  prop- 
osition that  the  two  tax  leases  were  absolutelv  void, 
they  yet  would  be  valid  as  licenses^  enabling  Matsell, 
senior,  to  enter  upon  the  premises  and  collect  the  rents 
thereof.  In  such  a  case,  possession  so  obtained  does 
not  constitute  adverse  possession.  St.  Vincent's  Asv- 
lum  V.  Troy,  76  N.  T,  113. 

"  Matsell,  senior,  executed  a  deed  of  bargain  and  sale 
of  the  premises  to  his  son,  George  W.  Matsell,  junior, 
on  April  22, 1870,  and  Matsell,  junior,  entered  upon  and 
has  continued  to  occupy  the  premises  until  the  com- 
mencement of  this  action,  October  19,  1883. 

"  The  only  claim  of  adverse  possession,  in  my  opinion, 
which  can  be  made  with  any  semblance  of  authority,  by 
the  defence,  is  during  the  one  year  during  which  it  is 
claimed  that  Mickle  held  under  a  written  instrument — 
that  is,  the  quit-claim  deed  from  Matsell,  senior,  and 
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the  period  when  the  defendant,  George  W.  Matsell,  son 
of  Matsell,  senior,  held  actual  possession,  after  execu- 
tion of  the  deed  of  bargain  and  sale  from  Matsell,  senior, 
to  him,  April  22,  1870^  and  the  time  of  the  commence- 
ment of  this  action,  October  19, 1883,  which  two  periods, 
together,  would  not  amount  to  twenty  years. 

"  The  question  as  to  whether  the  tax  leases  were,  by 
reason  of  defects  in  the  proceedings,  antecedent  to  their 
execution,  voidable,  and  could  have  been  set  aside,  if 
proper  and  timely  measures  had  been  taken,  either  by 
the  owner  in  fee,  to  set  aside  the  sale,  or  by  the  lessee, 
to  recover  the  money  paid  by  him,  need  not  be  dis- 
cussed. 

"Conceding  that  they  were  voidable,  neither  the 
owner  in  fee,  nor  the  tenant,  Matsell,  senior,  did  take 
any  such  measures  and  the  leases  became  unassailable, 
and  binding  on  all  parties  concerned,  by  the  inaction  of 
those  who  were  in  a  position  to  impugn  them. 

"  The  tax  leases,  as  against  the  parties  to  them,  and 
as  against  the  owner  in  fee,  were  not  invalid,  but  were 
effectual  and  binding.  Clark  v.  Mayor,  etc.,  Super.  Ct, 
January  3,  1888. 

**But  even  granting  that  these  leases  were  invalid, 
there  is  enough  of  evidence,  direct  and  inferential,  that 
Matsell,  senior,  treated  and  bought,  and  used  these  tax 
leases  as  muniments  of  title,  that  he  sold  one  of  them 
for  a  considerable  sum  of  money,  and  that  he  never 
made  any  claim  to  title  to  the  premises,  on  any  other 
ground. 

"  It  is  my  opinion  that  the  evidence  fails  to  support 
the  claim  of  adverse  title  in  Matsell,  senior,  or  in  the 
defendant,  Matsell,  junior,  for  a  period  long  enough  to 
defeat  this  action. 

"  The  only  remaining  question  is  as  to  the  title  of 
the  plaintiffs. 

"  In  an  action  of  ejectment  the  law  requires  that  the 
plaintiff  prove  that  he  or  his  ancestor,  predecessor,  or 
grantor,  was  seized,  or  possessed,  of   the  premises  in 
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question,  within  twenty  years  before  the  commence- 
ment of  the  action.  Sherman  v,  Kane,  86  iV.  Y.  64. 
Plaintiff  can  recover  only  on  the  strength  of  his  own 
title,  not  on  the  weakness  of  his  adversary.  Bowers  v. 
Amoux,  33  Super.  Ct.  530. 

"  The  various  objections  made  by  the  defendants  to 
the  testimony,  on  the  part  of  the  plaintiff,  in  support  oi 
their  claim  of  title  for  more  than  twenty  years  before 
the  commencement  of  this  action  are  not  well  taken. 
The  testimony  of  Samuel  Waldron  was  as  clear,  distinct, 
and  definite  as  to  transactions  which  occurred  in  1828, 
and  as  to  the  seisin  and  possession  of  Yallis  Hopper  at 
that  time  as  could  have  been  expected,  and  was  properly 
admitted  as  evidence. 

"  The  objections  to  the  admissibility  of  the  various 
deeds  put  in  evidence  by  the  plaintiffs  are  not  sus- 
tained.     Hunt  v.  Johnson,  19  N.  Y.  279,  293. 

-  The  identity  of  the  premises  as  described  in  the 
deeds  with  the  premises  in  suit,  is  sufficiently  proved  by 
Holmes  the  surveyor,  and  by  the  maps,  plaintiff's  Ex- 
hibits 3  and  13.  The  identity  of  the  pcirties  to  the  sev- 
eral deeds  is  sufficiently  proved. 

"  The  objection  as  to  the  deed  by  Bayley  and  wife, 
to  James  Hathaway,  that  the  execution  by  the  wife  was 
not  properly  acknowledged,  is  not  material.  The  deed 
of  the  husband  alone  conveyed  all  the  estate  subject  to 
a  contingent  and  inchoate  right  of  dower  in  the  wife, 
capable  of  maturing  only  on  his  death.  There  is  no 
proof  that  either  the  husband  or  wife  here,  is  living  or 
dead.  In  any  case  the  husband  had  the  questionable 
right  to  transfer  by  deed,  two  thirds  of  the  property. 
Witthaus  V.  Schack,  105  N.  Y.  339.  The  right  of  even 
a  widow  to  dower,  until  it  is  admeasured,  is  a  mere  chose 
in  action,  and  only  a  claim. 

"The  objection  as  to  the  informality  of  the  execution 
of  the  will  of  Mary  O.  B.  Penniman,  is  not  material. 
There  is  evidence  that  the  devisees  under  the  will  were 
also  the  heira-at-law  of  the  testatrix,  and  the  only  person 
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to  inherit,  if  no  will  had  been  made.  Their  conveyance 
to  John  Doherty,  the  plaintiff's  intestate,  was  valid. 

"  As  to  the  maps  produced  on  behalf  of  the  plaintiffs, 
they  were  taken  from  the  register's  office,  and  had  been 
in  the  custody  of  that  public  officer  for  many  years,  and 
in  public  use.  In  my  opinion  they  were  entitled  to  be 
regarded  as  public  documents,  subject  to  public  use, 
and  as  such,  admissible  in  evidence. 

"  The  objection  to  the  deed  to  Charles  Jones  from  his 
grantors,  is  not  sustained.  The  description  of  the  prop- 
erty is  sufficient  for  identification. 

*^  The  proof  of  legal  title  submitted  by  the  plaintiffs 
is,  in  my  opinion,  sufficient,  and  the  best  that  under  all 
the  circumstances  could  have  been  expected,  and  could 
have  been  procured.  The  legal  title  being  upheld,  pos- 
session within  the  time  required  by  law  is  presumed. 
Code  Civil  Pro.y  §  368 ;  Florence  v.  Hopkins,  46  JV.  Y. 
182. 

"  The  various  objections  on  the  part  of  the  defendants 
to  admissibility  of  evidence  are  overruled,  and  excep- 
tions allowed. 

"  The  defendant's  motion  to  dismiss  the  complaint  is 
denied. 

"Let  judgment  be  entered,  giving  to  the  plaintiffs 
possession  of  the  real  property  in  question,  with  costs." 


Thoma8  H.  Barowsky^  attorney,  and  John  C.  Shaio 
of  counsel  for  appellants,  argued : — 

I.  Upon  the  appeal  from  the  former  trial  of  this 
action  the  general  term  held  that  the  right  of  the 
plaintiffs  to  bring  an  action  of  ejectment  was  suspended 
by  the  tax  lease  under  which  plaintiffs  alleged  that 
defendants  occupied  the  premises  or  claimed  title ;  and 
held  that  the  presumption  being  that  the  lease  was 
valid,  the  adverse  possession  urged  by  the  defendant*^ 
could  not  avail  them  while  in  possession  under  the  tax 
lease  because  :  (a.)  Adverse  possession  could  not  be  orig- 
inated while  in  possession  under  the  tax  lease.     (6.)  The 
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only  paper  title  claimed  by  Matsell,  senior,  was  appar- 
ently for  a  term  of  years,  and  that  fact  would  not  sup- 
port a  presumption  of  a  claim  of  higher  estate  for  the 
mere  fact  of  possession.  The  defendants  now  obviate 
this  by  showing  the  tax  lease  to  be  void  and  forming 
no  impediment  to  the  right  of  the  plaintiffs  to  institute 
their  action  at  any  time. 

II.  The  tax  leases  made  by  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York  to  George  W. 
Matsell,  Sr.,  and  Francis  Owen  were  null  and  void  for 
failure  to  comply  with  the  requirements  of  law  prelim- 
inary to  the  making  of  said  leases.  These  facts  and 
conclusions  were  found  below : 

(1.)  That  the  lease  was  given  upon  a  sale  for  the 
taxes  of  1841  and  1842.  (2.)  That  the  paper  purport- 
ing to  be  a  certificate  of  the  assessors  to  the  tax  for 
1841  was  not  verified.  (3.)  That  there  was  no  certifi- 
cate for  the  tax  for  1842.  (4.)  That  the  affidavit  of 
the  service  of  the  notice  demanding  payment  of  the 
taxes  for  1841  is  not  in  accordance  with  the  statute  and 
is  insufficient.  (5.)  That  the  notice  demanding  pay- 
ment of  the  taxes  for  the  year  1842  is  insufficient,  de- 
fective and  void.  (6.)  That  the  taxes  of  1841  and  1842 
were  illegally  assessed  upon  the  premises  because  the 
oath  of  the  ward  assessors  was  not  in  tl^e  form  and  was 
not  signed  or  verified  as  required  by  the  statute.  These 
facts  render  the  tax  lease  void.  Bensel  v.  Gray,  44 
/^jjer.  Ct  372;  Donohue  v.  O'Connor,  45  lb.  278; 
Johnson  v.  Ellwood,  53  iV.  J".  431 ;  Brevoort  v.  Brooklyn, 
85  lb.  128 ;  Shattuck  v.  Bascom,  105  lb.  39.  The  lease 
being  void  no  right  could  be  acquired  under  it.  The 
right  of  the  owner  to  bring  ejectment  was  never  for 
an  instant  suspended  by  it.  It  was  as  if  it  never  existed. 
Possession  of  the  premises  described  cannot  be  referred 
to  it.  It  can  have  no  effect  on  the  character  of  the 
possession.  No  estoppel  can  arise  out  of  it ;  and  would 
not  even  if  it  were  valid.  Sands  v.  Hughes,  53  iV".  Y. 
287. 
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ni.  The  plaintiffs  have  failed  to  show  that  they  or 
their  ancestors,  predecessors  or  grantors  were  seized  or 
possessed  of  the  premises  in  dispute  within*  twenty  years 
before  the  commencement  of  this  action.  Code  Civil 
Proc.y  §  365.  The  tax  lease  being  out  of  the  way  (it 
not  impeding  for  an  instant  an  action  of  ejectment,  not 
operating  as  an  estoppel,  and  possession  not  being  re- 
ferable to  it)  the  question  is  were  the  possession  and 
acts  of  defendants  of  such  character  as  to  constitute 
adverse  possession  so  as  to  cause  the  running  of  the 
statute  of  limitations  against  the  plaintiff.  We  contend 
that  they  were.  George  W.  Matsell  acquired  a  tax 
lease  of  the  premises  in  September,  1848,  and  in  1849 
entered  the  premises  which  were  then  unenclosed,  vacant 
lots  and  erected  five  buildings  thereon  and  enclosed  the 
same  with  a  substantial  fence  or  enclosure.  He  received 
and  appropriated  the  rents  of  said  premises  to  his  own 
exclusive  use  until  1857  when  he  assigned  the  lease  and 
executed  a  quit  claim  deed  of  the  premises  to  Andrew 
H.  Mickle,  who  entered  into  the  use  and  occupation  of 
said  premises  under  said  deed,  and  remained  thereon 
and  received  the  rents  thereof  until  the  year  1858.  In 
the  year  1858  George  W.  Matsell  re-entered  the  prem- 
ises and  remained  in  possession  thereof  until  1864.  He 
received  the  rents  of  said  premises  and  remained  in 
occupation  thereof  until  in  1864.  The  act  of  Matsell, 
in  conveying  the  premises  to  Mickle  is  significant  in 
attempting  to  ascertain  the  character  of  his  possession. 
Such  an  act  cannot  be  regarded  as  a  recognition  of  any 
outstanding,  superior  or  paramount  title  and  must  be 
taken  as  a  definite  declaration  of  ownership  showing  a 
hostile  possession  and  holding  towards  all  other  persons. 
The  ownership  of  the  tax  lease  did  not  preclude  him 
from  asserting  a  dominion  over  the  premises  so  as  to 
begin  an  adverse  possession  as  against  the  plaintiffs,  and, 
according  to  Sands  v.  Hughes,  53  N.  Y.  287,  this  was  the 
legal  effect  of  the  conveyance  by  Matsell,  to  Mickle. 
The  adverse  possession  once  begun  (Sherman  v.  Kanes, 
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86  JSr.  jr.  57)  there  must  have  been  some  recognition  of 
the  title  of  the  plaintiffs  by  Matsell,  before  his  act  of 
disseising,  dispossessing  or  ousting  Mickle  could  make 
him,  quoad  the  plaintiffs,  a  mere  trespasser.  That  is  an 
attempt  to  relieve  the  plaintiffs'  case  of  fatal  weakness, 
because  they  must  show  possession  or  seisin  within 
twenty  years.  Matsell  could  only  be  a  trespasser  upon 
the  property  of  Mickle,  who  was  then  in  possession,  be- 
cause trespass  is  only  and  always  a  breach  of  or  attack 
upon  the  possession,  pure  and  simple.  At  that  time  and 
since  the  plaintiffs  have  been  out  of  possession.  The 
plaintiffs  have  not  attempted  to  prove  that  the  tax  lease 
of  1848,  was  owned  by  Matsell,  at  the  time  of  his  re- 
entry, and  there  is  no  proof  whatever  that  the  lease  was 
re-assigned  by  Mickle  to  Matsell.  There  are  two  requi- 
sites to  adverse  possession,  occupancy  and  the  quo  animo. 
In  the  case  at  bar  the  occupancy  of  Matsell  is  conceded. 
The  quo  animo  must  be  established  by  acts ;  it  is  made 
out:  (1st.)  B\'  entering  upon  the  vacant  lots  and  erect- 
ing the  buildings  thereon  and  appropriating  the  rents. 
(2d.)  By  executing  a  deed  to  Mickle  and  thereby  assum- 
ing the  ownership  of  and  dominion  over  the  premises, 
thus  commencing  an  adverse  possession.  (3d.)  By  dis- 
seising Mickle,  thereby  asserting  a  right  equal  to  the 
party  disseised.  Sands  v.  Hughes,  63  N.  T.  287.  Sedg- 
wick and  Wait  on  Trial  of  Title  to  Landj  §§  754,  758; 
La  Frarabois  v.  Jackjson,  8  Cow.  609 ;  Bradstreet  v,  Hunt- 
ington, 5  Peters  U.  8.  439;  Monroe  v.  Merchant,  29 
Barb.  402  ;  Humbert  v.  Trinity  Church,  24  Wend.  611. 
The  quo  animo  having  once  been  established,  it  is  pre- 
sumed to  continue  until  the  contrary  appears.  Jackson 
V.  Thomas,  16  John.  300 ;  Crary  v.  Goodman,  22  iV^.  Y. 
177.  We,  therefore,  submit  that  the  plaintiffs  have 
wholly  failed  to  bring  their  case  within  §  365  of  the 
Code  of  Civil  Procedure,  by  showing  seisin  or  possession 
within  twenty  years  before  the  commencement  of  this 
action — i.  e.,  October  19,  1883. 
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Alexander  Thain^  attorney  and  of  counsel  for  respond- 
ents, on  the  questions  raised  on  the  appeal  and  then 
considered  in  the  opinion,  argued,  among  other  things : 

I.  The  possession  of  George  W.  Matsell,  having  been 
commenced  in  1849,  and  there  being  no  evidence  of 
title  in  him  other  than  the  tax  lease,  it  will  be  presumed 
that  his  possession  was  under  that  lease.  In  fact,  he 
assigned  the  lease  to  Mickle  in  1857  and  gave  quit  claim 
deed  to  accompany  it  at  the  same  time.  There  is  no 
evidence  of  any  oral  or  other  declaration  of  Matsell, 
making  any  other  or  different  claim  of  title.  The  lease 
to  Matsell  shows  that  he  took  the  same  because  of  the 
neglect  of  "the  owner"  to  pay  the  taxes;  and  he  took 
for  the  term  of  twenty-five  years,  and  for  that  term 
only,  against  the  owner  of  the  fee  for  the  reason,  that 
"the  person  claiming  title"  had  not  redeemed.  This  is 
more  than  presumptive — it  is  direct  evidence  that  Mat- 
sell  entered  "  under  and  subordinate  to  the  legal  title.'* 
Code  Civ.  Pro.y  §  368.  If  he  had  any  other  claim  or 
interest  the  burden  was  on  him  to  show  it.  Bedell  v. 
Shaw,  59  i\r.  r.  49. 

II.  The  tax  lease  continued  in  operation  for  twenty- 
five  years  from  September  25,  1848,  and  expired  on  the 
25th  of  September,  1873,  so  that  George  W.  Matsell 
and  his  successors  in  interest  were  rightfully  in  posses- 
sion during  the  continuance  of  that  lease,  and  had  the 
right  to  remain  in  possession  for  one  month  thereafter, 
for  the  purpose  of  removing  buildings,  et€.  Robinson 
V.  Phillips,'65  Barh.  418;  8,  C,  56  iV.  Y.  634.  The 
plaintiffs  had  no  cause  of  action  by  way  of  ejectment, 
until  September  or  October,  1873,  and  then  it  was  that 
the  adverse  possession  began ;  or  about  ten  years  before 
the  commencement  of  this  action.  No  adverse  possession 
could  be  acquired  under  the  tax  lease.  Gross  v.  Wel- 
wood,  90  iV^.  r.  638  ;  Bedell  v.  Shaw,  59  lb.  46  ;  Hoyt 
V.  Dillon,  19  Barb.  644.  The  case  of  Sands  v.  Hus^hes 
(53  i\r.  Y.  287)  is  not  in  conflict,  but  rather  in  confirm- 
ation of  this  doctrine.     There  the  plaintiff  attacked  the 
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lease,  and  the  court  ruled,  that  if  there  was  no  lease, 
then  defendants'  possession  was  not  subordinate  to,  but 
rather  adverse  to  the  legal  title;  while  if  the  lease 
were  conceded  defendants  could  not  be  ejected  until 
after  the  expiration  of  the  term. 

III.  Possession  under  a  tax  lease  "  in  its  beginning 
and  ever  since  admits  that  there  is  a  rightful  title  in  fee, 
elsewhere  than  in  the  defendants,  and  that  it  is  in  the 
plaintiff,  and  admits  that  it  was  under  that  rightful  title 
that  possession  was  taken  and  is  kept  up.  It  is  not  a 
claim  to  the  entire  title  or  a  claim  to  the  fee.     It  is  not 

a  claim  in  utter  hostility  to  the  true  title It  is 

for  the  occupant  to  show  that  under  that  title  he  has  a 
right  to  possession,  for  his  possession  does  not  begin  in 
hostility  to  that  title,  but  in  accord  with  it,"  Bedell  v. 
Shaw,  59  -AT.  Y.  49. 

IV.  The  lease  distinctly  refers  to  some  person  other 
than  George  W.  Matsell  as  the  owner,  as  that  the  owner 
had,  by  notice  been  required  to  pay  said  taxes  and  that 
the  owner  of  said  five  lots  did  neglect  to  pay  said  taxes 
that  neither  the  person  claiming  title  to  said  five  lots,  or 
any  one  in  his  behalf,  did  redeem  (fol.  240) ;  and  that 
the  lots  were  transferred  to  George  W.  Matsell  for  the 
term  of  twenty-five  years  "  against  the  owner  or  own- 
ers thereof  and  all  claiming  under  him  or  them "  (fol. 
241). 

V.  The  mayor  not  having  contested  the  lease  and  the 
owner  having  seen  fit  to  allow  Matsell  to  use  the  prop- 
erty during  the  twenty-five  years,  in  consideration  of 
the  payment  by  him  of  the  tax ;  and  his  successors  hav- 
ing had  the  benefit  of  the  contract  into  which  he  entered, 
they  cannot  now  repudiate  it,  or  be  heard  to  claim  either 
that  the  lease  is  void  or  voidable.  Upon  its  face  the 
lease  is  in  every  respect  regular  and  the  recitals  therein 
contained  show  that  a  valid  estate  was  created  in  George 
W.  Matsell  for  the  term  of  twenty-five  years.  As 
against  the  parties  to  a  deed  and  those  who  claim  imder 
them  by  matter  subsequent,  whether  by  privity  of  blood, 
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estate  or  in  law,  recitals  are  conclusive.  Abbott's  Trial 
Emdence^  712,  §  31 ;  Torrey  v.  Bank  of  Orleans,  9  Paige 
649;  1  Greenleaf  on  Emdence,  §§  23,  24;  Bridges  v. 
Wyckoff,  67  N.  T.  130.  As  against  the  owner  of  the 
fee  or  any  person  not  a  party  to  the  instrument,  itself, 
or  a  privy  to  such  party,  recitals  are  not  conclusive, 
unless  so  made  by  statute.  Brown  v.  Goodwin,  75  N. 
Y.  412.  To  maintain  his  position  for  the  purpose  of 
the  present  case,  the  defendant  is  understood  to  assert 
that  the  act  of  the  mayor,  etc.,  of  New  York  was  ultra 
vires.  The  principle  of  ultra  vires,  it  is  understood, 
can  only  be  invoked  by  a  person  against  whom  the 
power  is  sought  to  be  used,  and  is  never  permitted  to 
be  pleaded  by  one  who  has  received  the  full  benefit  of 
the  act  complained  of. 

VI.  The  lease  being  void,  did  not  make  it  the  less 
an  instrument  under  which  the  lessee  had  claimed. 
St.  Vincent  Asy.  v.  Troy,  76  N.  Y.  113.  In  Bedell  t\ 
Shaw,  59  iV.  Y  46,  the  lease  was  held  to  be  void,  but 
that  did  not  prevent  the  plaintiff's  recovery,  although 
the  defendant  had  been  in  possession  over  twenty  years. 

VII.  At  most,  these  tax  leases  were  voidable  only, 
and  can  only  be  disputed  or  impeached  by  plea,  act  or 
otherwise,  at  the  instance  or  election  of  some  person — 
usually  the  party  injured — entitled  so  to  do.  Wait's 
Void  and  Voidable  Acts^  §  426 ;  Anderson  v.  Roberts, 
13  John,  515.  In  the  case  at  bar,  the  defendants  claim- 
ing through  George  W.  Matsell,  Sr.,  will  not  be  heard  to 
dispute  the  validity  of  a  contract  to  which  he  was  a 
party,  and  as  to  which  he  and  they  have  received  the 
full  benefit  intended  thereby.  The  cases  of  Bensel  v. 
Gray,  44  Super.  Ct.  372,  and  Donohue  v.  O'Connor,  45 
lb.  378,  are  not  in  point.  See  Bedell  v.  Shaw,  59  -ZV.  Y. 
49.  No  case  can  be  found  where  a  party  who  has  en- 
joyed the  full  benefit  of  a  contract  has  been  permitted 
to  come  into  court  subsequently,  and  gain  any  advantage 
by  an  allegation  of  its  invalidity,  unless,  perhaps,  in 
the  case  of  an  infant  or  other  person  not  sui  juris. 
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Vni.  The  proof  offered  by  the  defendants  on  their 
own  behalf  does  not  tend  to  show  that  the  defendants  or 
George  W.  Matsell  under  whom  they  claim,  had  or  claimed 
any  other  or  different  title  than  that  conferred  by  him 
by  reason  of  the  tax  leases  to  which  reference  has 
been  made.  By  Exhibit  A.,  George  W.  Matsell  under- 
took to  quit  claim  to  one  Andrew  H.  Mickle  the  lots  in 
question,  describing  them  by  their  numbers  upon  tax 
map  for  the  years  1841  and  1842,  which  were  the  years 
tiiat  the  taxes  were  levied,  upon  which  his  lease  was 
based.  Tfiis  deed  is  dated  the  28th  day  of  February, 
1857,  precisely  the  same  day  that  Matsell  transferred  to 
Mickle  by  indorsement  thereon,  the  tax  lease  which  he 
had  previously  acquired.  This  quit  claim  deed  contains 
no  covenants  of  any  kind  whatever,  and  in  it  is  not  an 
assertion  of  any  title  whatever  in  George  W.  Matsell, 
The  most  that  can  be  claimed  for  it  is  an  accompaniment 
to  the  assignment  indorsed  upon  the  tax  lease.  [It  does 
not  show  that  Matsell  had  or  claimed  to  have  any  other 
or  different  title  than  the  tax  title,  or  that  his  interest 
which  he  acquired  in  1848,  was  anything  beyond  the 
term  of  years  conferred  by  the  tax  lease.]  Under  this 
assignment  of  the  tax  lease,  and  the  accompanying  quit 
claim  deed,  Mickle  seems  to  have  gone  into  possession  of 
the  property  into  1857,  and  remained  there  about  one 
year,  when  he  restored  possession  to  George  W.  Matsell ; 
and  as  there  is  no  record  of  any  conveyance  by  Mickle, 
or  as.signment  of  the  tax  lease,  and  both  Mickle  and 
Matsell  having,  by  their  own  act,  recognized  its  validity, 
it  is  fair  to  assume  that  Matsell's  re-entry  was  as  tenant 
to  Mickle,  and  subject  and  subordinate  to  the  title  which 
Mickle  accquired  by  assignment  of  the  lease  which  then, 
by  its  terms,  had  about  fifteen  years  to  run. 

IX.  Except  the  attack  upon  the  leases,  the  full  bene- 
fit of  the  term  of  which  the  defendants  have  had,  no 
new  proposition  was  presented  for  the  consideration  of 
the  court  other  than  had  already  been  considered  by 
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the  general  term  on  the  motion  for  a  new  trial.     Doher- 
ty  V.  Matsell,  54  Super.  Ct  29. 

X.  1. — The  theory  of  the  defence  appears  to  be,  that 
to  establish  an  adverse  possession,  all  that  is  necessary  is 
to  show  that  one  trespassed  upon  the  land  of  the  owner 
and  put  on  some  improvements,  and  that  by  so  doing, 
without  more,  at  the  end  of  twenty  years  the  trespasser 
is  transformed  into  the  owner,  whereas  the  reverse  is  the 
law.  Howard  v.  Howard,  17  Barb,  605.  2. — On  one 
setting  up  an  adverse  possession,  is  thrown  the  onu8  of 
making  out  such  adverse  possession  by  positive  proof. 
Jackson  v.  Winthrop,  12  Johns  368.  3. — The  requi- 
sites of  an  adverse  possession  are  the  fact  of  posses- 
sion and  the  quo  animo,  Jones  v.  Smith,  73  N.  Y.  205. 
4.  "If  the  custody  and  possession  is  shown  to  be  equally 
consistent  with  an  outstanding  ownership  in  a  third  per- 
son, as  with  a  title  in  the  one  having  the  possession,  no 
presumption  of  ownership  arises  solely  from  such  pos- 
session." Eawley  v.  Brown,  71  iV^  Y.  89. 

By  the  Court  : — Sedgwick,  Ch.  J. — ^In  this  case,  the 
important  question  is  whether  the  possession  of  George 
W.  Matsell,  senior,  was  adverse  to  the  plaintiffs,  othei> 
wise  the  true  owners.  The  plaintiffs  proved  sufficiently 
legal  title  in  their  ancestors  in  title.  One  of  them  was 
Henry  P.  Robertson,  and  the  assessment  of  the  tax,  un- 
der the  sale  for  which  Matsell,  senior,  took  the  lease  to 
be  referred  to,  described  Robertson  as  occupant  and 
owner. 

The  time  of  Matsell's  possession,  that  is  in  question, 
was  from  1849  to  1864,  excepting  for  about  one  year, 
when  one  Mickle  was  in  possession. 

In  1849,  Mat'^ell  entered  into  possession,  and  from 
that  year  to  1857,  did  such  things  in  respect  of  the 
premises  as  building  upon  them,  renting  the  buildings, 
and  exclusively  controlling  them  as  matter  of  fact,  that, 
if  that  were  all  the  evidence  as  to  his  claim,  it  may  be 
conceded  that  he  would  have  been  in  adverse  possession. 
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But  be  entered  under  a  tax  lease,  held  it,  and  afterwards 
assigned  it  in  1857.  Whatever  he  did  was  consistent 
with  his  being  a  lessee  under  a  tax  lease  and  there  was 
no  proof  that  he  made  any  claim  excepting  under  that 
lease.  Therefore  he  claimed  only  for  the  term  of  the  tax 
lease,  which  with  his  acts  did  not  oust  the  plaintiff  of 
the  remainder  or  of  the  fee.  Until  after  the  term  ex- 
pired, the  plaintiff  was  not  put  to  an  action,  if  he  chose 
to  acquiesce  in  Matsell's  claim. 

On  or  after  28th  of  February,  1857,  Matsell  went  out 
of  occupation,  one  Mickle  going  into  possession.  Mickle 
went  in  under  the  following  circumstances.  Matsell, 
senior,  assigned  to  him  "  all  my  estate,  etc.,  which  I 
now  have  by  means  of  the  said  indenture  or  otherwise." 
referring  to  the  tax  lease.  Evidently  the  word  "  other- 
wise" does  not  indicate  any  actual  claim  in  fact  made 
outside  of  the  tax  lease.  At  the  same  time,  he  made  a 
deed  bearing  the  same  date  and  acknowledged  at  the 
same  time,  before  a  notary.  The  deed  and  the  assign- 
ment of  lease  are  to  be  treated  as  one  instrument  so 
far  as  claims  under  them  are  to  be  considered.  So 
far  as  the  lease  guides  the  claim,  Mickle' s  position  was 
the  same  as  was  Matsell' s,  senior,  theretofore.  So  far 
as  the  deed  affects  the  nature  of  the  claim,  as  there 
was  no  claim  in  fact  outside  of  an  inference  from  the 
acts  of  the  parties  jind  from  the  instruments,  Mickle's 
claim  must  be  taken  to  be  according  to  the  legal  nature 
of  the  instrument.  The  deed  was  a  quit  claim  deed 
that  conveyed  any  interest  in  the  land  in  the  grantor, 
but  nothing  more.  The  joining  of  the  wife  did  not 
enlarge  any  actual  claim  under  the  deed.  It  provided 
for  contingencies  only  as  to  there  being  some  estate  of 
inheritance,  which  the  grantee  did  not  claim  existed. 
The  actual  claim  of  Mickle,  was  according  to  the 
inferences,  of  an  interest  under  the  lease,  just  as  Matsell 
senior's  had  been,  which  allowed  an  action  to  the  owner 
as  soon  as  the  term  expired.  Bedell  v.  Shaw,  69  If.  Y. 
49.    In  my  mind  it  makes  no  difference  that  the  lease 
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was  void  or  voidable  or  valid.  In  no  respect  did  that 
alter  or  expand  the  actual  claim,  made  by  the  adverse 
possession. 

After  Mickle  had  been  in  possession  about  one  year, 
and  in  1858,  without  any  re-conveyance  by  Mickle  of  any 
estate  or  interest  and  no  re-assignment  of  the  lease, 
Matsell,  senior,  went  into  possession,  occupying  and  con- 
trolling them,  iintil  1864,  as  he  had  done  before  he 
transmitted  possession  to  Mickle. 

There  is  no  doubt  that  he  might  have  then  begun  a 
possession  adverse  to  the  owner  of  the  fee.  To  begin  it, 
he  had  to  make  some  other  claim  than  he  had  previously 
made.  An  equivocal  position  in  this  regard,  does  not 
begin  adverse  possession.  By  reason  of  the  continuity 
of  possession  and  of  claim  down  to  Mickle  and  the 
nature  of  Mickle's  claim,  and  his  going  into  possession 
again,  without  further  actual  hostile  claim,  I  am  of 
opinion,  that  it  was  not  proved  that  he  made  any  other 
claim  than  he  had  fonnerly  made,  or  than  Mickle  had 
made.  I  wish  to  repeat  that  the  acts  of  occupation  were 
as  consistent  with  a  claim  to  a  term  only  as  with  a  claim 
to  the  fee,  and  were  of  the  same  nature  as  those  before 
his  assignment  of  the  lease  to  Mickle. 

Thinking  that  no  adverse  possession  was  begun  before 
1864,  the  result  is  that  the  direction  of  the  court  should 
be  sustained  and  the  judgment  affirmed  with  costs. 


Freedman  and  Truax,  JJ.  concurred. 
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AMOS  R.  ENO,  Respondent  v.  THE  METROPOLI- 
TAN ELEVATED  RAILWAY  CO.,  Appellant. 

Atoard  for  lands  taken,  recovery  of  with  interest  from  party  for  whose 
benefit  the  land  was  taken,  alihough  such  party  had  deposited  the  money 
pursuant  to  an  order  of  the  court. 

Where  in  proceedings  institated  by  a  railroad  oompsnj  (the  defendant 
in  this  action,  foi-merly  known  by  the  name  of  tlie  G.lbeit  Elevated 
Railroad  Company)  for  the  condemnation  and  acquisition  of  lands, 
under  the  general  railroad  act  (Laws  of  1850,  chap.  140)  as  amended 
by  Laws  of  1876,  Chup.  198,  the  commissioners  awarded  the  damages 
for  one  parcel  to  unknown  owner,  and  for  another  parcel  to  A.  R.  £. 
(the  plaintiff  herein),  as  owner  or  person  interested,  against  the  objec- 
tion of  A.  R.  £.,  who  insisted  that  the  awaitls  should  be  made  to  him 

.  specifically,  and  so  reported ;  and  tliereafter  tiie  supreme  court  at  gen- 
eral term  after  hearing  counsel  for  A.  R.  £.  in  opposition  by  its  order 
bearing  date  December  16, 1879,  confirmed  the  report  of  the  commis- 
sioners, and  ordered  that  the  company  deposit  the  amount  of  the  awards 
in  the  Shoe  and  Leather  Bank,  and  that  on  making  such  deposit  it 
should  be  entitled  to  enter  upon  the  possession  of,  and  use  for  the  pui*poses 
of  its  incorporation,  dming  its  corporate  existence,  the  lands  in  respect 
whereof  the  awards  were  made ;  the  company  had  theretofore  entered  into 
possession  of  the  premises ;  and  thereafter  it  deposited  in  the  Shoe  and 
Leather  Bank  the  amount  of  the  awards  to  an  account  known  and  desisr- 
Dated  as  unknown  parties  to  be  hereafter  designated  by  the  court  '*in 
the  matter  of  the  Gilbert  Elevated  Railroad  Company'' and  thereafter 
the  general  term  of  the  supreme  court  on  appeal  made  an  order  bear- 
ing date  June  8,  1886,  whereby  it  modified  the  report  of  the  commis- 
sioners, so  that  said  damages  so  awarded  as  aforesaid  should  be  awarded 
to  be  paid  to  A.  R.  £.,  and  confirmed  the  report  as  so  modified ;  and 
fur&er  ordered  that  the  sums  of  money  theretofore  deposited  in  respect 
of  such  awards  in  the  Shoe  and  Leather  Bank  pursuant  to  said  order  of 
December  16,  1879,  together  with  any  accumulation  of  interest  thereon, 
if  any,  growing  out  of  such  deposit,  be  paid  by  said  bank  to  such  A.  R. 
£.,  and  thereafter  the  company  making  no  new  deposit  under  the  order 
of  June  8,  1886,  and  doing  nothing  towards  paying  the  awards  to  A.  R. 
£.  and  not  procuring  the  two  general  term  orders  to  be  recorded  in  the 
office  of  the  coun^  clerk  in  the  books  there  kept  for  the  records  of 
orders  in  condemnation  proceedings,  A.  R.  £.  procured  such  orders  to 
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be  so  recorded,  and  then  demanded  of  the  company  payment  of  the 
amounts  so  awarded  with  interest  thereon  from  December  16,  1879, 
which  being  refused,  A.  R.  £.  brougiit  action  therefor  against  the 
company. 
Held,  That  plaintiff  was  entitled  to  recover  the  said  sums  awarded  with 
interest  thereon  from  December  16,  1879. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  JJ. 

Bedded  June  20,  1888. 

This  action  is  brought  to  recover  the  amounts  of  two 
awards  made  by  commissioners  appointed  in  proceedings 
for  the  condemnation  and  acquisition  of  land  instituted 
by  defendant  with  interest  from  December  16,  1879. 

The  facts  sufficiently  appear  in  the  opinions  and  head 
notes. 

The  cause  was  tried  before  O'Gorman,  J.,  and  a  jury. 
At  the  conclusion  of  the  evidence  counsel  for  defendant 
moved  that  the  complaint  be  dismissed,  or,  that  a  ver- 
dict be  directed  for  the  defendant  upon  the  following 
grounds :  First.  That  the  only  statutory  action  which  is 
described  in  the  act  of  1850,  and  its  amendments,  is  an 
action  to  recover  an  award  with  interest,  upon  the 
ground  that  the  order  confirming  the  award  has  been 
entered ;  and  more  especially  that  the  money  directed 
by  the  award  has  not  been  paid.  That  this  is  not  such 
an  action  as  is  prescribed  by  the  statute,  because  the 
money  has  been  paid,  and  the  order  has  been  substan- 
tially regarded  and  it«  provisions  complied  with  and 
acquiesced  in.  Second.  That  no  facts  have  been  shown 
sufficient  to  constitute  a  cause  of  action  in  the  plaintiff, 
or  to  enable  plaintiff  to  recover  any  substantial  amount. 
Third.  That  there  is  no  cause  of  action  at  law  for  the 
recovery  of  such  an  award  as  this,  with  interest,  outside 
of  the  statutory  provision  contained  in  that  act  and  its 
amendments.  Counsel  for  plaintiff  moved  the  court  to 
direct  a  verdict  in  favor  of  the  plaintiff  for  the  total 
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amount  of  $5,089,  with  interest  from  December  16, 
1879,  to  the  date  of  trial,  said  interest  amounting  to 
|2,493.61,  from  December  16, 1879,  to  date.  The  trial 
judge  granted  the  motion  of  plaintiff's  counsel,  and  de- 
livered the  following  opinion : 

"  It  is  somewhat  difficult  for  the  court  to  express  any 
conclusion  on  a  question  of  this  kind  on  the  first  imT 
pression.  But  I  have  to  direct  the  jury  one  way  or  the 
other,  and  it  is  proper  that  I  should  say  why  I  shall  do, 
what  I  intend  to  do. 

"  All  this  proceeding  depends  upon  the  constitutional 
doctrine  that  private  property  shall  not  be  taken  for 
public  use  without  compensation. 

"  It  was  at  one  time  thought  that  that  provision  went 
far  enough  to  prevent  a  public  corporation  from  taking 
private  property,  that  is,  actually  entering  upon  the  pos- 
session and  use  of  private  property,  without  first  paying 
the  compensation.  The  legislature,  however,  in  aid  of 
these  great  public  institutions,  and  in  the  expectation  of 
their  carrying  out  the  beneficent  purposes  for  which 
alone  the  state  gave  them  authority  to  do  these  acts, 
provided  that  they  might  take  possession  without  actual 
payment  on  adopting  certain  legal  courses  which  pro- 
tected the  property  owner  and  assured  that  he  should  at 
some  time  be  paid  for  his  property  that  was  taken.  Now, 
the  intention  always  was  that  the  corporation  should 
compensate  the  property  owner.  The  legislature  in  its 
establishment  of  a  special  course  of  proceeding  in  this 
matter  provided  that  while  certain  facts  were  still  in 
doubt  as  to  the  ownership  of  the  property,  the  award 
should  be  made  by  the  commissioners  specifying  the 
amount  to  be  paid  and  until  the  person  who  was  entitled 
to  that  amount  was  finally  ascertained,  the  amount  to  be 
aid  should  be  put  in  the  safe  keeping  of  a  bank  to  be 
esignated  by  the  court. 

"In  this  case  that  step  was  taken  under  the  impression, 
which  subsequently  turned  out  to  be  unfounded,  that 
there  was  some  doubt  as  to  the  title  of  the  plaintiff  in 
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this  case  to  the  property  taken.  The  court  directed  that 
the  money  due  to  the  rightful  owner  should  be  put  in 
the  safe  keeping  of  a  bank  until  it  was  ascertained  who 
was  the  rightful  owner.  Subsequently,  upon  appeal, 
the  court  decided  that  it  had  been  mistaken  before,  in 
supposing  that  there  was  any  doubt  as  to  the  legal  own- 
ership, and  they  accommodated  the  order  that  they 
then  made  to  the  form  and  substance  of  what  ought  to 
have  been  the  order  when  first  made,  and  they  author- 
ized the  bank  to  pay  the  money  with  interest  if  any 
into  the  hands  of  the  plaintiff  in  this  case. 

"And  now  this  action  is  brought  by  the  owner,  not 
against  the  Shoe  and  Leather  Bank,  under  any  statutory 
proceeding,  but  against  the  company,  on  the  ground,  I 
suppose,  that  they  have  taken  the  plaintiff's  property, 
and  have  not  given  him  any  compensation  for  it  to  the 
extent  that  he  considered  himself  entitled  to  compensa- 
tion. 

"  Then  the  question  settles  itself  down  to  this :  What 
party  should  lose  the  interest  that  by  right,  and  accord- 
ing to  ordinary  custom,  should  have  accrued,  and  should 
have  been  payable  to  the  person  who  was  entitled  to 
receive  that  money,  when  the  commissioners  made  the 
award  that  the  money  was  due  to  the  rightful  owner  ? 
Should  it  be  lost  to  the  rightful  owner  ?  Would  it  be 
carrying  out  the  great  constitutional  principle  of  giving 
him  compensation  for  his  property  if  he  did  not  also 
receive  the  interest  which  naturally  would  have  accrued 
on  the  amount  which  was  decided  to  have  been  due  to 
him  at  the  time  the  award  was  made  ?  It  seems  to  me 
that  justice  and  equity,  if  it  can  be  administered  in  this 
proceeding,  require  that  he  should  have  interest.  I  do 
not  see  anything  to  prevent  the  application  of  the  or- 
dinary principle  that  interest  accrues  on  the  amount 
held  to  be  due.  I  do  not  see  any  reason  why  it  should 
not  be  applied  in  this  case.  And  if  these  views  are 
correct,  and  I  believe  now  that  they  are,  I  will  direct  a 
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verdict  according  to  the  request  of  the  plaintiff's  coun- 
sel." 

From  the  judgment  entered  upon  the  verdict  ren- 
dered pursuant  to  the  direction  of  the  court,  the  defend- 
ant appeals. 

Davies  &  RapallOj  attorneys,  and  Edward  8,  RapallOy 
of  counsel,  for  appellant,  argued : — 

I.  The  trial  court  erred  in  directing  a  judgment  in 
favor  of  plaintiff,  for  the  amount  of  the  awards  vfixh 
interest  from  the  date  of  the  general  term  order  of  con- 
fiimation ;  and  the  trial  court  erred  in  refusing  to  dis- 
miss the  complaint  upon  the  merits.  The  plaintiff 
appears  to  claim  that  the  order  of  confirmation  of  the 
Commissioners'  report,  made  December  16,  1879,  which 
order  directed  the  deposit  to  be  made  in  the  Shoe  and 
Leather  Bank,  was  reversed  upon  an  appeal  to  the  gen- 
eral term,  and  that  the  defendant  can  derive  no  protec- 
tion from  having  relied  upon  that  order,  and  from 
having  obeyed  its  directions.  This  order  however  does 
not  reverse  the  order  which  directed  the  defendant  to 
deposit  the  money  in  the  Shoe  and  Leather  Bank,  nor 
does  this  order  direct  the  defendants  to  pay  to  Amos  R. 
Eno  the  money  or  the  amount  of  the  awards,  but,  on 
the  contrary,  the  order  recognizes  the  deposit  as  having 
been  made ;  it  modifies  the  reports  of  the  Commission- 
ers, so  as  to  make  the  award  to  Amos  R.  Eno,  and  then 
directs  the  Shoe  and  Leather  Bank  to  pay  the  money  on 
deposit  with  that  bank  to  Amos  R.  Eno.  The  defend- 
ant in  this  case,  the  petitioner  in  the  former  proceedings, 
was  entitled,  therefore,  to  pay  the  money  as  directed 
by  the  original  order ;  to  enter  upon  the  property ;  the 
rights  of  all  parties  to  the  proceedings  were  cut  off,  and 
after  once  paying  the  award  the  defendant  had  no  fur- 
ther concern  with  the  monev,  nor  could  it  demand  the 
money  again  from  the  Shoe  and  Leather  Bank,  as  the 
same  was  deposited  there  to  await  the  further  order  of 
the  court.     The  statute  authorizes  the  maintenance  of 
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no  such  action  as  the  one  at  bar,  but,  on  the  contrary, 
expressly  designates  the  grounds  upon  which  such  an 
action  can  be  maintained,  and  the  principal  and  most 
important  ground  specified  by  the  statute  does  not  exist 
in  this  instance,  to  wit,  the  non-payment  or  failure  to 
make  deposit  of  the  money,  as  directed  by  the  order. 

II.  The  payment  of  money  into  court,  or  the  deposit 
of  money  in  accordance  with  an  order,  in  these  proceed- 
ings, is  in  effect  a  substitution  of  the  money  for  the 
land,  and  the  condemning  corporation  is  then  justified 
in  entering  upon  possession  of  the  premises.  The 
learned  justice,  at  trial  term,  appears  to  doubt  whether 
the  acts  of  the  legislature  would  be  constitutional  if  they 
should  be  construed  as  authorizing  the  payment  of  com- 
pensation, not  to  the  true  owner,  but  by  deposit  in 
bank,  especially  if  the  true  owner  should  suffer  a  loss 
of  interest  thereby.  We  contend  that  the  constitution 
is  complied  with,  by  an  act  of  the  legislature  which 
directs  the  deposit  of  the  money,  for  the  owner.  Mills  on 
Eminent  Domain,  %  76,  p.  100;  §  147,  p.  181 :  "If  the 
owner  refuses  to  tnke  the  compensation  awarded,  the  court 
may  order  the  money  to  be  paid  into  court  for  his  use,  and 
thereupon  the  condemning  party  is  justified  in  entering 
on  the  premises.  After  such  deposit  the  title  passes 
and  no  refusal  on  the  part  of  the  owner  or  protest  will 
constitute  the  condemning  party  a  trespasser."  Evans 
V.  Harfner,  29  Miss.  141, 148,  149;  Montgomery  &  W. 
P.  R.  R.  Co.  V.  Walton,  14  Ala,  207-208 ;  Hueston  v. 
Eaton  &  Hamilton  R.  R.  Co.,  4  Ohio  St.  685,  688,  689 ; 
In  re  N.  Y.  C.  &  H.  R.  R.  R.  Co.  to  acquire  land,  60 
i^.  r.    116,  117,  120;  Beeker  V.  Boone,  61/&.  317,  322. 

m.  The  statute  as  to  recording  the  order  of  confir- 
mation has  been  complied  with,  in  all  essential  particu- 
lars, and  defendant  is  entitled  to  the  full  protection  of 
the  proceedings.  The  provisions  of  the  statute  (2  JR.  S,^ 
p.  1552,  §  18)  that  a  certified  copy  of  the  order  so  to  be 
made  as  aforesaid  shall  be  recorded  at  full  length  in  the 
clerk's  office  of  the  county  in  which  the  land  described 
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in  it  is  situated If  the  company  neglect  to  have 

such  order  recorded,  and  to  make  payment  or  deposit  as 
herein  provided  for  the  period  of  ten  days  after  the  date 
of  such  order,"  etc.,  are  directory  and  not  mandatory. 
Sedgwick  on  Statutory  and  Constitutional  Law,  p.  396 ; 
Pease  v.  Morrice,  2  A.  &  JS.  94^;  Empire  City  Bank, 
&c.,  V.  U.  S.  Fire  Ins.  Co.,  18  iV:  F.  199,  220 ;  People 
ex  rel.  Westcott  v.  Holley,  12  Wend.  481-3 ;  In  re 
Broadway  Widening,  63  Barh.  672,  593 ;  Wiggin  v. 
Mayor,  9  Paige  CL  16-24 ;  Striker  v.  Kelly,  7  Hill,  9, 
24 ;  People  v.  Cook,  8  N.  Y.  67-93 ;  Gale  v.  Mead,  2 
Den.  160-1;  Thomas  tj.  Clapp,  20  Barh.  165;  Weth- 
erill  t).  Mosher,  9  Hun^  412,  415 ;  Doughty  v.  Hope,  3 
Den.  249-252 ;  People  v.  Carpenter,  14  N.  T.  86,  93 ; 
Hall  V.  Fettle,  6  Bill,  38,  42 ;  Marchant  v.  Saergworthy, 
6  Hill,  646 ;  People  v.  Allen,  6  Wend.  486-8. 

John  E.  Parsons,  attorney,  and  of  the  counsel  for  re- 
spondent, argued : — 

I.  The  condemnation  proceedings  determined  that  the 
plaintifE  was  the  owner  of  the  property  and  was  entitled 
to  the  awards.  It  fixed  the  amount.  The  company  hav- 
ing taken  possession  as  of  December  16, 1879,  the  plaint- 
ifE was  entitled  to  be  paid  as  of  that  time.  If  the 
payment  were  deferred,  interest  necessarily  ran  upon 
the  awards.  It  was  no  answer  for  the  defendant  to  say 
that  under  the  authority  of  the  order  of  December  16, 
1879,  it  paid  the  amount  to  the  Shoe  and  Leather 
Bank.  The  decision  of  the  general  term  upon  the  ap- 
peal was  that  that  order  was  erroneous ;  that  it  should 
have  ordered  the  payment  to  be  made  to  the  plaintiff. 
The  order  in  the  respect  in  question  was  reversed.  From 
that  order  the  defendant  can  obtain  no  advantage. 
Kessel  v.  Zeiser,  102  N.  T.  114;  Blackshire  v.  Atch., 
T.  &  S.  F.  R.  R.  Co.,  13  Kans.  514 ;  Dater  v.  Troy,  &c., 
R.  R.  Co.,  2  ZRZZ,  629. 

II.  The  general  railroad  act,  under  which  the  condem- 
nation proceedings  were  taken,  provides  in  so  many 
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words  that  to  entitle  a  railroad  company  to  enter  upon 
possession  the  award  must  be  paid  "  with  interest  from 
the  date  "  of  confirmation.  That  act  also  expressly  pro- 
vides that  the  award,  "  toith  interest  thereon  from  the 
date  of  "  the  order  of  confirmation,  shall  be  a  debt,  &c. 
The  general  railroad  act  makes  it  a  condition  of  an  ap- 
peal by  a  property  owner  that  he  shall  stipulate  not  to 
disturb  the  possession  of  the  railroad  company.  By  the 
act  the  entry  into  possession  of  the  defendant  took  place 
legally  as  of  December  16,  1879.  The  defendant  en- 
tered upon  actual  possession  previously.  By  the  act 
the  plaintiff  could  not  prevent  that  possession.  The 
provision  of  the  order  of  December  16,  1879,  directing 
the  awards  to  be  deposited  having  been  reversed,  the 
defendant  became  subject  to  the  provisions  of  the  Act. 
That  made  him  liable  to  pay  the  awards  with  interest 
That  it  shall  do  so  is,  therefore,  in  direct  accord  with  the 
act.  That  it  is  in  accordance  with  right  and  justice 
cannot  be  gainsaid.  The  defendant  has  had  the  enjoy- 
ment  of  the  plaintiff's  property.  The  deposit  of  the 
awards  in  the  Shoe  and  Leather  Bank  was  of  no  benefit 
to  the  plaintiff.  The  provision  for  that  deposit  having 
been  reversed,  it  ceased  to  afford  protection  to  the 
plaintiff. 

III.  The  clause  in  the  general  term  order  of  June  8, 
1886,  directing  the  Shoe  and  Leather  Bank  to  pay  the 
deposit  to  the  plaintiff  did  not  affect  his  right  to  the 
amount  of  the  awards  with  interest.  1.  The  order  did 
not  assume  to  determine  whether  the  plaintiff  was  or  was 
not  entitled  to  interest.  It  did  not  assume  to  limit  or  to 
establish  the  remedies  to  which  the  plaintiff  was  entitled. 
That  is  prescribed  by  statute.  2.  The  plaintiff  might 
probably  have  received  from  the  Shoe  and  Leather  Bank 
the  amount  of  the  deposit,  assuming  that  the  bank 
would  have  been  willing  to  pay,  and  have  credited  it  on 
the  debt.  It  would  have  left  due  to  him  the  interest  for 
which  the  statute  made  the  company  liable.  The  plaint- 
iff was,  however,  under  no  obligation  to  collect  that  de- 
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posit.  As  matter  of  fact  the  plaintiff  did  offer  to 
receive  it  under  a  stipulation  that  it  should  not  affect 
his  claim  for  interest.  3.  The  order  was  not  pleaded  in 
bar.  Brazill  v.  Isham,  12  N.  Y.  9.  If  it  had  been  it 
could  not  operate  to  bar  the  plaintift**s  action,  (a)  It 
does  not  in  terms  pass  upon  the  question  of  interest. 
That  question  could  not  be  litigated  in  that  proceeding. 
Stowell  r.  Chamberlain,  60  N.  T.  272,  holds  that  no  or- 
der or  judgment  is  a  bar  unless  the  relief  claimed  to  be 
barred  could  equally  well  have  been  awarded  in  the 
prior  proceeding.  (6)  The  general  railroad  act  gave 
the  general  term  no  power  on  appeal  either  to  require 
the  Shoe  and  Leather  Bank  to  pay  interest  or  to  dispose 
of  the  question  of  interest  one  way  or  the  other.  It  is 
only  in  the  single  event  of  the  award  being  diminished 
upon  a  re-appraisement  that  the  court  is  empowered  to 
render  judgment  for  a  return  by  the  landholder  of  the 
difference.  A  failure  on  the  part  of  the  company  to 
pay  an  award  is  enforceable  only  by  action. 

By  THE  Court. — Sedgwick,  Ch.  J.^— The  defendant 
took  proceedings  to  acquire  real  estate  in  two  parcels 
belonging  to  the  plaintiff.  The  commissioners  assessed 
the  damages,  and  against  the  objection  of  plaintiff, 
awarded  them  in  the  one  instance  to  unknown  owners 
and  in  the  other  to  the  plaintiff  or  parties  interested  in 
the  land.  The  order  entered  confirming  the  award 
provided,  in  conformity  with  the  statute,  that  the 
amount  of  the  award  should  be  deposited  and  the  de- 
posit was  made.  The  plaintiff  appealed,  and  on  the 
appeal  the  order  was  modified  so  that  it  should  award 
the  damages  to  the  plaintiff.  As  the  order  of  confirma- 
tion stood  in  other  respects,  being  only  modified  in  the 
manner  described,  it  spoke  as  of  its  first  date  and  con- 
tained a  requirement  or  an  implication  that  a  deposit 
should  be  made  in  such  a  manner  that  the  plaintiff 
would  be  able  to  obtain  it  by  demand,  and  also  that  the 
amount  deposited  should  comprise  the  amoui;it  of  the 
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award  and  interest  upon  it,  from  the  date  of  confirma- 
tion. The  defendants  did  not  make  any  new  deposit. 
The  defendants  not  filing  the  orders,  etc.,  as  modified  by 
the  order  on  appeal,  in  the  way  required  by  statute,  but 
the  plaintiff  filing  them,  the  plaintiff  in  my  opinion  had 
an  action  for  the  amount  of  the  award  and  interest  from 
the  date  of  the  order  of  confirmation. 

I  think  the  court  was  right  in  directing  a  verdict  for 
plaintiff. 

Judgment  affirmed  with  costs. 


Freedman  and  Truax,  JJ.,  concurred. 


JOHN  HUTCHINSON,  et  al.  v.  FRANKLIN  G. 

WALL,  ET  AL. 

In  THE  Matter  of  the  Application  of  the  Plaintiff, 
Respondent,  to  compel  John  R.  Foley,  Appel- 
lant, TO  TAKE  Title. 

Foreclosure — Purchaser  when  not  relieved  by  reason  of  judgment  directing 
payment  of  a  claim  not  alluded  to  in  the  complaint. 

A  purchaser  on  a  sale  under  a  judgment  of  foreclosure  and  sale  entered 
on  default  of  all  of  the  defendants,  adjudging  that  plaintiff  be  paid  oat 
of  the  proceeds  of  sale  a  claim  for  a  sum  of  money  theretofore  paid  by 
him  as  interest  on  a  prior  moitgage,  will  not  be  relieved  on  the  ground 
that  the  complaint  did  not  allude  to  such  claim,  and  made  no  demand 
for  relief  in  regaixf  to  it. 

Before  Sedgwick,  Ch.  J.  and  Freedman,  J. 

Decided  June  20,  1888. 

Appeal  by  purchaser  from  order  directing  him  to  com- 
plete purchase  made  by  him,  at  a  sale  under  the  judg- 
ment in  the  action. 

The  action  was  for  the  foreclosure  of  a  mortgage. 
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The  complaint  alleged,  among  other  things,  that  the 
defendants  had  failed  to  comply  with  the  condition  of 
the  bond  and  mortgage,  by  omitting  to  pay  the  sum  of 
two  thousand  five  hundred  dollars,  which  became  due 
and  payable  on  October  27,  1887,  and  there  was  justly 
due  the  plaintiffs  upon  the  said  bond  and  mortgage,  the 
sum  of  two  thousand  five  hundred  dollars,  with  interest, 
from  April  27,  1887,  to  October  27,  1887,  at  the  rate  of 
five  per  cent,  and  thereafter  at  the  rate  of  six  per  cent. ; 
and  demanded  that  the  defendants  and  all  persons 
claiming  under  them  subsequent  to  the  commencement 
of  this  action,  be  barred  and  foreclosed  of  all  right, 
claim,  lien  and  equity  of  redemption  in  the  mortgaged 
premises ;  that  the  said  premises  be  decreed  to  be  sold 
according  to  law ;  that  the  moneys  arising  from  the  sale 
be  brought  into  court ;  that  the  plaintiffs  be  paid  the 
amount  due  on  the  said  bond  and  mortgage,  with  inter- 
est to  the  time  of  such  payment,  and  the  costs  and 
expenses  of  the  action  so  far  as  the  amount  of  such 
moneys  properly  applicable  thereto  will  pay  the  same. 

The  other  facts  suflBciently  appear  in  the  opinion. 

Thomas  Darlington^  attorney,  and  Samuel  Jones  of 
counsel,  for  appellant,  argued  : — 

1.  The  judgment  in  this  ease  rendered  was  more 
favorable  to  the  plaintiffs  than  that  demanded  in  the 
complaint.  Under  §  1207  Code  Civil  Procedure  this 
is  prohibited  Some  of  the  defendants,  more  partic- 
ularly Mrs.  Chapman,  are  entitled  to  come  in  and  set 
aside  the  judgment,  and  they  are  not  confined  to  mov- 
ing within  the  year.  Simonson  v.  Blake,  20  How, 
484 ;  Andrews  v.  Moinlaus,  8  Hun  65 ;  Willis  v.  Fair- 
child,  51  Super.  Ct.  405.  The  case  of  Peck  v.  N.  Y. 
&  N.  J.  Railway,  is  not  an  authority  against  Mr.  Fo- 
ley, purchaser.  In  that  case,  Levy,  the  petitioner,  was 
a  bondholder,  and  the  foreclosure  was  made  by  his 
trustee,  for  his  benefit.  He  could  not  demand  as  a 
right  to  have  the  judgment  vacated.     The  complaint 
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was  not  before  the  court,  and  the  court  assumed 
that  it  was  all  right.  The  Peck  foreclosure  was  all 
right  and  under  that  foreclosure,  a  good  title  was 
made  and  Demarest  mortgage  rights  extinguished. 
Here  as  purchasers,  we  are  directly  interested.  The 
judgment  under  which  we  are  to  take  title,  is  a  matter 
of  record,  must  be  examined  by  us,  and  we  are  directly 
chargeable  with  notice  of  its  contents.  The  rule  has 
been  repeatedly  declared  that  "  the  purchaser  will  not 
be  compelled  to  accept  a  doubtful  title,  nor  one  where 
he  can  only  acquire  possession  by  litigation  and  judicial 
decision.'*  Jordan  v.  Poillon,  77  iV.  Y.  518 ;  Shriver  v. 
Shriver,  36  lb.  575  and  584.  The  court  of  appeals 
merely  decided  that  they  had  no  jurisdiction  of  that 
case.  The  remarks  of  the  court,  having  no  jurisdiction, 
do  not  approve  the  course  of  the  courts  below;  they 
say,  p.  251 :  "It  may  have  been  improper."  On  page 
253 :  "  The  discretion  may  not  have  been  wisely  exer- 
cised, and  injustice  may  have  been  done,*'  and  they 
refer  pointedly  to  "the  petition  of  one  situated  like 
Levy."  In  this  case  the  parties  ask  relief  against  the 
purchaser.  He,  the  purchaser,  is  rightfully  here,  and 
entitled  to  be  heard.  He  is  not  an  outsider.  The  com- 
plaint is  here.  It  alleges  only  $2,500  and  interest  due 
and  no  more  was  due  upon  the  mortgage,  but  upon 
some  outside  matters  not  alleged  in  the  complaint,  not 
a  part  of  the  mortgage,  without  bringing  in  the  parties, 
or  affording  an  opportunity  of  being  heard,  they  take  a 
judgment  in  direct  violation  of  law. 

Leavitt  &  Keith,  attorneys,  and  John  Brooks  Leavitt 
of  counsel,  for  respondent,  argued : — 

I.  The  order  was  right.  Peck  v.  N.  Y.  &  N.  J.  Ry. 
Co.,  85  N.  F.,  246 ;  DeForest  v,  Farley,  61  /6.,  628 ; 
Blakelv  u.  Calder,  15  /6.,  617 ;  Thomas  on  MortgageSj 
§  1005. 

II.  If  the  court  will  permit  a  stranger  to  the  record 
to  impeach  collaterally,  not  its  j  urisdiction  to  render  its 
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decree  of  sale,  but  the  correctness  of  its  decision  as  to 
the  amount  to  be  paid  to  the  plaintiffs  out  of  the  pro- 
ceeds, it  will  then  be  time  enough  to  discuss  the  question 
argued  by  the  appellant,  whether  the  court  was  in  error 
in  following  the  usual  custom  of  allowing  a  second  mort- 
gagee to  tack  on  to  his  security  interest  on  a  first  mort- 
gage paid  by  him.  It  does  not  concern  Mr.  Foley.  He 
need  not  trouble  himself  about  it.  Nor  can  he  be 
allowed  to  do  so.  Peck  v.  N.  Y.  &  N.  J.  Ry.  Co.,  and 
others  cases,  supra. 

III.  Section  1207  of  the  Code  cannot  be  invoked  by 
a  stranger  to  the  action  to  support  a  claim  that  a  judg- 
ment is  without  jurisdiction.  See  Opinion  of  Earl,  J.,  in 
the  Peck  case,  at  page  250. 

IV.  Section  1207  was  not  violated.  The  judgment 
granted  was  not  more  favorable  than  the  judgment 
demanded.     See  Peck  case,  supra. 

V.  Even  if  the  court  were  wrong  in  determining  the 
amount  due,  it  was  at  most  an  irregularity,  which  can  at 
any  time,  on  the  application  of  the  right  party,  be  cor- 
rected, without  setting  the  sale  aside.  See  Peck  case, 
at  page  251. 

By  the  Court. — Sedgwick,  Ch.  J. — The  action  was 
in  foreclosure  of  mortgage  upon  real  estate.  The  judg- 
ment was  taken  by  default  against  all  of  the  defendants. 
It  appears  from  the  record,  that  the  referee  reported 
that  the  plaintiff  had  paid  $507.50  as  interest  upon 
mortgages  prior  to  the  mortgage  in  action,  and  that  the 
plaintiff  was  entitled  to  payment  of  the  amount  out  of 
the  proceeds  of  sale.  This  conclusion  of  the  referee  was 
made  part  of  the  judgment.  The  complaint  had  not 
alluded  to  this  claim  of  the  plaintiff  or  made  any  demand 
for  relief  in  regard  to  it. 

The  purchaser  objected  below,  that  he  should  not  be 
compelled  to  take  title  because  the  defaulting  parties 
could  successfully  object  to  the  judgment  so  far  as  it 
gave  plaintiff  judgment  for  anything  not  demanded  in 
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the  complaint,  and  those  parties  would  after  the  pur- 
chaser had  taken  title  have  the  right  to  have  the  judg- 
ment and  sale  under  it,  set  aside. 

In  my  opinion  the  rights  of  the  defaulting  defendants 
would  be  to  have  the  judgment  set  aside  so  far  only  as 
it  was  defective  in  giving  judgment  for  the  amount  of 
interest  paid  upon  the  prior  mortgages,  if  they  had  such 
right,  which  it  is  not  necessary  to  determine.  This 
would  not  involve  setting  aside  the  sale. 

The  order  is  affirmed  with  $10  costs. 

Freedman,  J.,  concurred. 


JOHN  ROBINSON,  as  Administrator,  &c..  Respon- 
dent V.  THE  OCEANIC  STEAM  NAVIGATION 
CO.,  Appellant. 

Jurisdiction  of  action  by  non-residents  against  foreign  corporation^  on 
causes  of  action  arising  withotU  the  state.  An  action  ufider  Lord 
CampbelVs  act  for  a  deaths  is  an  action  in  tort^  and  if  (he  death  and 
the  injuries  causing  it  occur  without  the  state  no  court  of  (his  state  has 
jurisdiction  of  an  action  therefor  by  a  non-resident  agaifist  a  foreign 
corporation — Letters  of  adnnnUiratvm  issued  in  this  state  do  not  invest 
one,  in  fact  a  non-resident ^  with  the  character  of  a  resident — Such  waTtt 
of  jurisdiction  is  not  waived  by  not  being  relied  on  in  (he  answer — // 
may  be  raided  on  motion  at  any  stage  of  (he  action — The  granting  of 
the  motion  does  not  violate  §  2,  Article  4,  of  the  Constitution  of  the  Uni* 
ted  States. 

No  court  of  the  state  of  New  York  has  jurisdiction  over  an  action  for 
damages  brought  by  a  non-resident  thereof  against  a  foreign  corpo- 
ration upon  a  cause  of  action  arising  without  the  state. 

A  cause  of  action  to  recover  damages  for  the  death,  on  an  English 
vessel  owned  by  an  English  corporation,  on  the  high  seas,. of  a  pas- 
senger being  canned  on  such  vessel  under  a  contract  of  caniagc, 
which  death  was  caused  by  the  colliding  on  the  high  seas  of  that  ves- 
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gel  with  another,  is  not  a  cause  of  action  for  damages  for  a  breach  of 
contract  to  carry  safely,  but  is  an  action  in  toit  under  Lord  CampbelVs 
act,  and  arises  out  of  the  state  of  New  York.  No  court  of  this  state 
has  jurisdiction  orer  an  action  brought  by  a  non-resident  thereof  on 
such  a  cause  of  action  against  such  corporation — The  transitory  natui'e 
of  the  cause  of  action  does  not  give  such  juiisdiction. 

Letters  of  administration  issued  by  a  surrogate  of  this  state  to  a  non-resi- 
dent thereof,  does  not  invest  such  non-resident  with  the  character  of  a 
resident  of  the  state  for  the  pui*poses  of  an  action  against  a  foreign 
corporation.  Notwithstanding  the  issue  of  such  lettera  he  still  re- 
mains a  non-resident. 

A  waiver  of  such  a  want  of  jurisdiction  does  not  flow  from  the  fact  that 
the  defense  is  not  set  up  in  the  answer. 

Such  want  of  jurisdiction  may  be  brought  to  the  attention  of  the  court 
at  any  time  on  motion,  e.  pr.,  by  a  motion  at  special  term  to  set  aside 
the  summons  and  to  dismiss  the  complaint  for  such  want,  even  after 
issue  joined  by  an  answer  not  setting  up  such  defense.  And  the  court 
may  then  by  granting  the  motion  declare  to  the  paities  that  for  that 
reason  no  further  proceedings  should  betaken. 

The  granting  of  such  a  motion  does  not  violate  section  2,  article  4,  of 
the  Constitution  of  the  United  States. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  JJ. 

Decided  June  20,  1888. 

Appeal  from  an  order  denying  defendant's  motion  to 
vacate  the  summons  and  dismiss  the  complaint. 

The  facts  sufficiently  appear  in  the  special  and  gene- 
ral term  opinions. 

The  motion  was  heard  below  by  O'Gorman,  J.,  who  in 
denying  it,  wrote  as  follows : — 

The  facts  as  they  appear  on  this  motion  are  these : 
the  plaintiff  sues  as  administrator  of  an  infant,  who 
while  a  passenger  on  board  of  a  steamship  owned  by 
defendant  corporation,  was  killed,  as  it  is  claimed,  by 
the  negligence  or  default  of  the  defendants.  The  de- 
fendants are  a  foreign  corporation,  and  this  ship  was  a 
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British  ship,  and  the  death  took  place  on  the  high  seas, 
on  a  voyage  from  New  York  to  Liverpool,  and  within 
the  territorial  limits  of  Great  Britain. 

Under  the  British  law,  as  set  forth  in  the  complaint, 
an  action  may  be  brought  by  the  administrator  of  a  per- 
son whose  death  has  been  caused  by  the  wrongful  act, 
neglect  or  default  of  another,  and  damages  may  be  re- 
covered therefor. 

This  action  is  brought  under  the  provisions  of  that 
law. 

The  defendant  corporation  voluntarily  appeared  in 
the  action,  served  on  the  plaintiff's  attorney  an  answer 
and  notice  of  trial,  and  the  cause  was  set  down  for  jury 
trial  on  the  day  calendar  of  March  17,  1888.  Among 
the  defenses  set  up  in  the  defendant's  answer  was  the 
defense  that  this  court  had  not  jurisdiction  of  the  sub- 
ject of  the  action. 

A  motion  is  now  made  to  vacate  and  dismiss  the  com- 
9  plaint,  with  costs,  on  the  ground  that  the  plaintiff,  as 
administrator,  did  not  reside  in  the  state  of  New  York, 
and  that  this  court,  therefore,  had  no  jurisdiction  under 
§  263,  subdivision  7,  and  §  1780,  of  the  Code  of  Civil 
Procedure. 

The  fact  that  the  plaintiff  administrator  is  not  a  resi- 
dent of  this  state  is  not  alleged  in  the  answer,  but  only 
in  an  affidavit  used  on  this  motion. 

A  motion  in  this  case  to  compel  the  plaintiff  to  give 
security  for  costs,  as  a  non-resident  of  the  state,  was 
granted  by  Judge  T'reedman  at  special  term. 

In  Brooks  v.  The  Mexican  Construction  Company,  49 
Super.  CL  234,  it  was  held  by  the  general  term  of  the 
court,  that  under  §§  266  and  1780  of  the  Code  of  Civil 
Procedure,  this  court  had  no  jurisdiction  over  a  foreign 
corporation  in  an  action  brought  by  a  non-resident  of  this 
state,  and  that  objection  to  the  jurisdiction  might  be 
taken  at  any  time,  although  not  taken  in  the  answer. 
The  court  of  appeals  dismissed  the  appeal  on  a  matter 
of  practice  only. 
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The  plaintiff  here  contends,  that  the  defendants,  by 
their  conduct  in  this  action,  have  waived  all  objection 
to  the  jurisdiction  of  the  court,  unless  such  as  is  set 
forth  in  their  answer ;  that  this  motion  is  made  too  late ; 
is  for  the  purpose  only  of  delay  and  not  in  good  faith  ; 
and  that  the  plaintiff,  by  reason  of  his  having  received 
letters  of  administration  from  the  surrogate  of  the  coun- 
ty of  New  York,  is,  in  contemplation  of  law,  a  resident 
therein. 

Phuntiff  also  contends  that  the  action  is  brought  sub- 
stantially on  the  ground  that  the  defendants  are  liable 
in  damages  for  their  default  in  fulfilling  their  contract, 
made  in  the  city  of  New  York,  to  carry  the  deceased 
safely  and  with  due  care,  and  that  the  court  has,  there- 
fore, jurisdiction  under  §  263,  subdivision  2,  or  §  1780 
of  the  Code  of  Civil  Procedure. 

In  the  case  of  Popfinger  v.  Yutte,  102  i^T.  Y.  42,  a 
question  similar  to  that  here  presented  was  considered 
carefully  by  the  court  of  appeals.  It  was  there  held  that 
the  jurisdiction  of  the  superior  court  continued  to  be  as 
it  had  been  on  the  6th  of  December,  1869,  the  date  of 
the  constitutional  amendment,  and  that  subdivision  5, 
of  §  263  of  the  Code,  in  so  far  as  it  purported  to  confine 
the  jurisdiction  of  the  superior  court,  was  inoperative. 

The  court  also  held  that  under  §  266  of  the  Code, 
want  of  jurisdiction  by  reason  of  the  non-existence  of 
any  of  the  jurisdictional  facts  specified  in  §  263,  is  a 
matter  of  defense,  and  is  waived  by  appearance  unless 
pleaded. 

The  objection  now  made,  that  this  action  against  a 
foreign  corporation  is  not  brought  by  a  resident  of  the 
city,  is  one  of  these  objections  which,  if  valid  constituted 
a  matter  of  defense  and  must,  therefore,  be  regarded  as 
waived.  To  the  same  effect  was  the  opinion  of  the 
•court  of  appeals  in  McCormick  v.  Penn.  R.  R.  Co.,  49 
J^.  Z.,  308-9,  the  court  holding  that  where  there  is  juris- 
diction of  the  subject  matter  or  cause  of  action,  con- 
sent may  confer  jurisdiction  of  the  person,  and  that 
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such  consent  may  be  expressed  by  a  foreign  corporation 
by  appearing  by  attorney  and  answering  generally  in 
the  action.  It  should  be  borne  in  mind  that  in  the  case 
at  bar  the  action  is  transitory,  and  the  cause  of  action, 
in  contemplation  of  law,  may,  therefore,  be  treated  as 
havino^  arisen  within  the  citv  of  New  York. 

The  objection  that  the  plaintiff  administrator  is  not  a 
resident  of  the  city  and  state  of  New  York,  not  having 
been  especially  pleaded  as  a  defense,  is  therefore  not  sus- 
tained. 

The  motion  to  vacate  and  dismiss  the  complaint  is 
denied,  with  ten  dollars  costs. 

Wheeler^  Cortis  cfe  Godwin,  attorneys,  and  Lawrence 
Godkin  of  counsel,  for  appellant,  argued : — 

I.  The  motion  should  have  granted  under  §  1780  of 
the  Code  of  Civil  Procedure,  upon  the  authority  of  th^ 
cases  of  Brooks  v,  Mexican  National  Construction  Co., 
49  Super.  Ct.  234 ;  50  Ih.  281 ;  Ervin  v.  Oregon  Ry. 
etc.  Co.,  28  HuUj  269.  The  Brooks  case  is  absolutely 
undistinguishable  from  the  case  at  bar.  It  was  an  ac- 
tion for  damages  arising  out  of  a  collision.  Some  of 
the  plaintiffs  were  residents  and  some  non-residents. 
The  defendant  was  a  foreign  corporation,  and  the  colli- 
sion took  place  near  Arkansas  Pass  on  the  coast  of 
Texas.  In  that  case  the  cases  of  McCormick  v.  Penn.  R. 
R.,  49  N,  T.  308,  and  Popfinger  v.  Yutte,  102  N.  F.  42, 
were  commented  on;  and  the  first  of  them  was  held  in 
the  light  of  the  later  case  of  Davidsburgh  ».  Knicker- 
bocker Co.,  90  N.  Y.  526,  not  to  be  an  authority  for 
the  proposition  that  non-residence  of  the  state,  made  a 
requisite  to  jurisdiction  under  §  1780  of  the  Code,  could 
be  waived  ;  the  second  was  held  to  apply  only  to  cases 
arising  under  §  263. 

n.  No  argument  in  favor  of  jurisdiction  can  be  drawn- 
from  the  transitory  nature  of  the  action.     If  in  every 
transitory  action  the  cause  of  action  may  be  considered 
to  have  arisen  in  the  place  where  the  action  is  brought. 
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the  words  in  subdivision  3  of  §  1780  of  the  Code,  "  Where 
the  cause  of  action  arose  within  the  state,"  have  no  mean- 
ing, for  all  personal  actions  are  transitory.  Boumer's 
Law  Dictionary,  Title  "  Transitory  Action''  The  case 
of  Dennick  v.  Railroad  Co.,  103  17.  /S.,  11,  is  not  analo- 
gous. To  make  that  case  at  all  analogous  to  this  it 
should  appear  in  the  case  at  bar,  that  the  defendant  was 
contending  that  this  action  having  been  brought  under 
Lord  Campbell's  Act,  could  only  be  prosecuted  by  an 
administrator  appointed  by  the  courts  of  Great  Britain. 

ni.  This  action  cannot  be  distinguished  from  the 
Brooks  case  on  the  ground  of  its  being  an  action  for 
breach  of  contract  to  carry  safely.  The  allegations  of 
the  complaint  are  a  conclusive  answer  to  such  a  con- 
tention, for  it  is  expressly  pleaded  that  the  action  is 
brought  under  Lord  Campbell's  Act,  which  is  a  British 
statute,  giving  a  right  of  action  for  a  tort  resulting  in 
death,  which  right  of  action,  being  a  right  of  action  in 
tort,  pure  and  simple,  would  at  common  law  have  died 
with  the  person  of  the  deceased. 

IV.  Jurisdiction  cannot  be  sustained  on  the  ground 
that  although  plaintiff  was  a  non-resident  of  the  state  of 
New  York,  nevertheless  for  the  purposes  of  this  action, 
he  must  be  considered  a  resident  because  letters  of  ad- 
ministration had  been  issued  to  him  by  a  New  York 
surrogate's  court.  Coal  Company  v.  Blatchford,  11  Wal- 
lacBj  172,  is  an  express  authority  against  such  a  conten- 
tion. Executors  and  administrators  appointed  by  letters 
from  a  New  York  surrogate's  court  may  be  either  resi- 
dents or  non-residents,  and  the  Code  recognizes  the  distinc- 
tion between  a  resident  and  non-resident  executor,  for  by 
§  3268,  an  executor  may  be  compelled  to  give  a  bond 
"where  the  objection  is  that  he  is  not  a  resident  of  the 
state,"  and  again,  "  that  a  person  against  whom  there  is 
no  objection  except  that  of  non-residence,  is  entitled  to 
letters  testamentary,"etc.  Both  executors  and  adminis- 
trators derive  their  authority  from  the  issuance  of  letters 
by  the  surrogate's  court,  and  if  a  non-resident  cannot 
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be  made  a  resident  executor  by  the  simple  issuance 
of  letters  testamentary,  a  non-resident  administrator  can- 
not be  made  a  resident  administrator  by  the  issuance  of 
letters  of  administration. 

V.  The  court  could  not  acquire  jurisdiction  by  consent 
or  any  act  or  omission  of  the  parties  and  might,  when- 
ever its  attention  was  called  to  the  defect  in  the  proceed- 
ings, refuse  to  exceed  the  powers  conferred  by  the  law  of 
its  creation.  Davidsburgh  v.  Knickerbocker  Life  Ins. 
Co.,  90  N,  F.  526  ;  Bates  v.  New  Orleans,  etc.  R.  R.  Co., 
4  Abb.  Pr.  72.  Titus  v.  Relyea,  8  Abb.  Pr.  177; 
Williams  v.  Van  Valkenburgh,  16  How.  144 ;  Hallett  v. 
Righters,  13  How.  43 ;  Dudley  v.  May  hew,  3  N.  T. 
12 ;  Chapman  v.  Phenix  Bank,  44  Super.  Ct.  361 ; 
Davidsburgh  v.  Knickerbocker  Co.,  90  N.  Y.  526 ; 
Jones  V.  Trans.  Co.,  50  Barb.  193;  Rhode  Island  v. 
Massachusetts,  12  Peters^  719.  Two  cases  may  be  re- 
lied on  in  opposition.  One  is  the  case  of  Johnson  v. 
Adams  Tobacco  Co.,  14  Hun^  89.  This  case  was  decided 
on  the  ground  that  the  cause  of  action  arose  within  the 
state.  The  rest  is  obiter,  or  if  it  is  not  obiter,  it  is  di- 
rectly opposed  to  the  decision  of  the  general  term  of  the 
supreme  court  in  Bates  v.  R.  R.  Co.,  4  Abb.  Pr.  72, 
and  the  case  of  Brooks  v.  Mexican  National  Construction 
Co.,  supra,  that  the  defect  of  want  of  jurisdiction  of  the 
subject  matter  could  be  disposed  of  on  motion.  The 
other  case  is  Atlantic,  etc.  Co.  v.  Baltimore  and  Ohio  R. 
R.  Co.,  87  N.  Y.  355.  This  was  a  case  in  which  there 
were  conflicting  affidavits  in  regard  to  the  jurisdictional 
facts,  and  the  case  is  adverse  to  the  plaintiff,  for  the  court 
says :  "  Perhaps  in  a  case  free  from  doubt,  the  court 
might  dismiss  the  whole  proceeding  on  a  motion  to  set 
aside  the  summons."  This  case  is  free  from  doubt. 
There  is  no  dispute  as  to  facts.  And  in  a  later  case, 
the  court  of  appeals  distinctly  held  that  the  court 
"might,  whenever  its  attention  was  called  to  the  defect 
in   the  proceedings,  refuse   to    exceed  the  law  of    its 
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creation."     Davidsburgh  v.  Knickerbocker  life  Insur- 
ance Co.,  90  iV:  r.  529  and  530. 

VI.  The  counsel  for  the  plaintiff  in  the  court  below 
laid  great  stress  on  the  case  of  Leonard  v.  Columbia 
Steam  Navigation  Co.,  84  iV.  Y.  48.  That  case  has  no 
application  here,  for  the  defendant  company  was  a 
domestic  corporation.  This  was  pleaded  in  the  com- 
plaint and  admitted  in  the  answer.  See  pages  371  and 
3T6,  Case  on  appeal  to  court  of  appeals,  Vol.  568  of 
Cases  on  Appeal  in  Law  Institute  and  Bar  Association 
Libraries. 

Thomas  P.  Wickes^  attorney,  and  of  counsel  for  re- 
spondent, argued : — 

I.  The  administrator  plaintiff,  by  reason  of  his  having 
duly  received  from  the  surrogate  of  the  county  of  New 
York,  letters  of  administration,  which  are  still  in  force, 
is,  in  contemplation  of  law,  a  resident  therein.  The 
administrator  plaintiff  exists  by  virtue  of  his  appoint- 
ment under  the  laws  of  the  state  of  New  York,  and  his 
powers  and  duties  are  prescribed  by  its  statutes.  He  is 
the  creation  of  the  local  law.  A  foreign  administrator, 
as  such,  would  have  no  status  in  this  forum.  This  is 
well  settled :  Parsons  v.  Lyman,  20  iV.  F.  103,  112 ; 
Morrell  v.  Dickey,  1  Johns.  Ch.  153 ;  Doolittle  v.  Lewis, 
7  76.  45 ;  Vroom  v.  Van  Horn,  10  Paige,  459.  In  its 
essential  features,  the  casp  at  bar  is  identical,  in  this 
respect,  with  the  case  of  Leonard  v.  The  Columbia  Steam 
Navigation  Company  (84  JV.  T.  48).  This  case  is 
approved  in  Dennick  v.  Railroad  Co.,  103  U.  S.  at  p.  21. 
llie  case  of  Rice  v.  Houston,  13  Wallace,  66,  is  a  fur- 
ther authority  in  support  of  our  present  contention.  To 
the  same  effect  is  Dart  v.  The  Farmers'  Bank  of  Bridge- 
port, 27  Barh.  337.  By  his  letters  of  administration, 
therefore,  the  plaintiff  in  the  case  at  bar  represents  the 
sovereignty  of  the  state  of  New  York,  and  his  personal 
citizenship  may  be  disregarded.  In  contemplation  of 
law,  pro  hac  vice,  the  administrator  plaintiff  is  a  resident 
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of  the  city  and  county  of  New  York.  Therefore  the 
court  has  jurisdiction  under  the  provisions  of  both  §  263, 
subd.  7,  and  §  1780  of  the  Code  of  Civil  Procedure. 

II.  A  cause  of  action  for  wrongfully  causing  the 
death  of  a  person,  accruing  in,  and  given  by  the  statute 
of,  one  state  or  country,  may  be  enforced  in  any  other 
state  or  country,  where  jurisdiction  of  the  parties  can 
be  obtained,  provided  that  the  laws  of  both  states  or 
countries  substantially  concur  in  giving  a  right  of  action 
for  the  injury  complained  of.  Such  a  cause  of  action 
is  transitory  and  personal,  and  "in  contemplation  of 
law  the  injury  arises  anywhere  and  everywhere." 
Leonard  case,  84  iV.  JT.,  at  p.  62.  The  cause  of  ac- 
tion in  the  case  at  bar,  therefore  may  have  an  arbi- 
trary venue  assigned  to  it,  and  be  treated  as  having 
arisen  in  the  city  of  New  York.  And  the  authorities  are 
now  unanimous,  to  the  effect  that  the  courts  in  either 
state  or  country,  which  can  by  their  process  obtain 
rightful  jurisdiction  over  the  person  of  the  defendant, 
will  enforce  liabilities  arising  in  the  other.  Leonard 
Admr.  v.  Columbia  Steam  Navigation  Co.,  84  iV".  Y.  48 ; 
Dennick  Admx.  v.  Central  R.  R.  Co.  of  New  Jersey,  103 
U.  S.  11 ;  Stallknecht  Admx.  v.  Penn.  R.  R.  Co.,  IB  Hun, 
451 ;  Bums  Admr.  v.  Grand  Rapids  &  I.  R.  R.  Co.,  37  Alb. 
L.  J.  228 ;  McDonald  Admx.  v.  Mallory,  et  al.,  77  N.  Y. 
546 ;  S.  C.  7  Abh,  N.  C.  88 ;  Mahler  Admx.  v.  Norwich 
&  N.  Y.  Trans.  Co.,  35  N.  Y.  352 ;  Debevoise  Admx.  t\ 
N.  Y.,  Lake  Erie  R.  R.  Co.*,  98  lb.  377 ;  Herrick  v. 
Minneapolis,  etc.  Ry.  Co.,  31  Minn.  11 ;  Great  Western 
Ry.  Co.  V.  Miller,  19  Mich.  305 ;  Knight  v.  West  Jersey 
R.  R.  Co.,  108  Penn.  250 ;  Hyde  Admr.  v.  Wabash,  St. 
L.  &  P.  Ry.  Co.,  61  Iowa,  441 ;  Central  Railroad  Co.  v. 
Swint  Admr.,  73  Ga.  651 ;  South  Carolina  R.  R.  Co.  v. 
Nix  Admr.,  68  Ga.  572 ;  McLeod  v.  The  Conn.  &  Pass. 
R.  R.  R.  Co.,  58  VL  727 ;  The  Bernina,  56  Law  Times 
ReportSy  258 ;  The  Guldfaxe,  2  English  Law  Bep.y  Ecc. 
&  Ad.  325;  The  Explorer,  3  lb.  289. 

III.  If,  however,  it  shall  be  considered  that  the  cause 
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of  action  may  not  be  treated  as  having  arisen  within  the 
city  of  New  York,  as  contended  in  the  second  point, 
still  the  court  has  jurisdiction,  because  the  case  can  be 
properly  regarded  as  an  action  upon  a  contract  made 
in  the  city  of  New  York,  or,  if  not  made,  undoubtedly 
performed  in  said  city.  The  contract  was  to  safely 
transport  the  deceased  to  Liverpool,  (a)  The  action  is 
on  this  contract.  Doedt  r.  Wiswall,  15  Ifow.  128-144 ; 
Bates  V.  Reynolds,  7  Bosw.  685 ;  Jones  v.  Norwich  & 
New  York  Transportation  Co.,  50  Barb.  193;  McCor- 
mick  V,  The  Pennsylvania  R.  R.  Co.,  49  N.  T.  303. 
(6)  The  contract  was  made  within  the  city  of  New  York. 
Although  the  place  is  not  mentioned  in  the  complaint, 
it  will  be  assumed,  since  the  contrary  does  not  appear, 
that  it  was  made  in  New  York.  Fisher  v.  Charter  Oak 
life  Ins.  Co.,  14  ^466.  iV.  C.  32.  (c)  But  it  is  perfect- 
ly clear  that  the  contract  was  to  be  performed  in  the 
city  of  New  York.  It  is  immaterial  where  the  contract 
for  passage  was  made,  because  it  was  perfectly  under- 
stood that  the  deceased  was  to  take  passage  upon  the 
steamship  in  the  city  of  New  York.  The  defendant  un- 
dertook that  if  she  should  present  herself  at  the  proper 
place  in  the  city  of  New  York  on  the  18th  day  of  May, 
1887,  it  would  permit  her  to  go  on  board  its  steamship ; 
and  that  it  would  then  safely  transport  her  across  the 
ocean  to  Liverpool.  This  contract  could  not  be  per^- 
fonned  elsewhere  than  in  the  city  of  New  York,  and 
when  the  plaintiff's  intestate  went  on  board  the  Britan- 
nic at  the  White  Star  Line  pier,  in  the  city  of  New  York, 
the  contract  on  her  part  was  fully  performed.  The 
cause  of  action,  therefore,  arose  within  the  city  of  New 
York.  Burcle  v.  Eckhardt,  3  N.  T,  132;  Bank  of 
Commerce  v.  R.  &  W.  R.  R.  Co.,  10  How,  1 ;  Hiller  v. 
The  Burlington  &  M.  R.  R.  R.  Co.,  70  N.  Y.  223 ; 
Johnson  v.  The  Adams  Tobacco  Company,  14  ffun,  89 ; 
Toronto,  etc.,  Trust  Co.  v.  The  Chicago,  B.  &  Q.  R.  R. 
Co.,  32  Htin,  190.  (The  cases  cited  under  (a)  were  also 
relied  on  in  support  of  this  point.)     The  facts  of  the 
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cases  of  Campbell  v.  The  Champlain  and  St.  Lawrence 
R.  R.,  18  How.  412 ;  Cumberland  Coal  and  Iron  Co.  v. 
Hoffman  Steam  Coal  Co.,  30  Barb.  150 ;  Whitehead  v. 
Buffalo,  etc.,  R.  R.  Co.,  18  How.  218 ;  Davidsburgh  v. 
Knickerbocker  Life  Insurance  Co.,  90  N.  Y.  526 ;  Ham 
V.  The  Barnegat  Company,  7  Ciml  Pro.  Hep.  222,  dis- 
tinguish them  from  the  case  at  bar.  In  the  present 
aspect  of  the  case  at  bar,  therefore,  whether  we  regard 
the  contract  as  "made"  or  as  "performed"  here,  the 
cause  of  action  arose  within  the  city  of  New  York.  It 
follows  that  the  court  has  jurisdiction  under  §  263, 
subd.  2  of  the  Code,  or  under  §  1780. 

IV.  The  case  at  bar  is  readily  distinguishable  in  sev- 
eral important  particulars  from  the  case  of  Brooks  n. 
The  Mexican  Construction  Co.,  49  Super.  Ot.  234 ;  S. 
C,  reported  after  a  re-argument,  50  Ih.  281.  1.  The 
plaintiffs  in  the  Brooks  case  were  non-residents ;  in  the 
case  at  bar  the  plaintiff  is  a  duly  appointed  New  York 
county  administrator.  2.  The  Brooks  case  proceeded 
upon  a  common  law  cause  of  action,  which  arose  out  of 
the  state ;  the  case  at  bar  sets  up  a  statute  of  a  foreign 
country,  which  is  of  identical  import  and  character  with 
a  statute  existing  in  the  state,  and  which,  it  has  been 
declared  by  the  highest  authorities,  may  be  enforced  in 
the  state.  3.  Or,  in  another  aspect  of  the  matter,  the 
Brooks  case  set  up  a  tort,  pure  and  simple,  which 
occurred  out  of  the  state ;  the  case  at  bar  declares  upon 
a  contract  made  within  the  city  and  its  performance  com- 
menced there.  4.  The  Brooks  cause  of  action,  although 
transitory,  could  not  be  brought  here,  because  the 
Brooks  plaintiffs,  collectively,  were  non-residents;  in 
the  case  at  bar  the  transitory  cause  of  action  is  made  the 
basis  of  a  complaint  by  a  duly  authorized  local  officer, 
the  very  person  designated  by  law  to  maintain  such  an 
action.  5.  In  the  Brooks  case  the  defendants  moved 
promptly  "before  issue  joined ; "  in  the  case  at  bar,  the 
point  is  taken  by  the  defendant's  answer,  a  notice  of  trial 
of  "  the  issues "  is  served,  and  motions  relating  to  the 
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trial  are  argued,  before  the  motion  to  dismiss,  etc.,  is 
made.  6.  In  the  Brooks  case  it  was  open  to  the  defend- 
ants to  make  the  motion  at  any  time ;  in  the  case  at  bar, 
by  putting  the  matter  in  issue  by  its  answer,  and  by  then 
noticing  the  issues  for  trial,  the  defendant  became 
estopped  from  raising  the  point  at  any  other  time  than 
at  the  trial.  7.  The  Brooks  case  also  differs  in  that 
there  was  no  such  constitutional  question  presented  or 
argued  therein  as  appears  in  the  case  at  bar. 

V.  The  discretion  of  the  learned  judge  who  heard  the 
motion  below  was  properly  exercised  in  denying  it ;  and 
in  the  exercise  of  a  similar  discretion  the  order  appealed 
from,  should,  for  the  same  reasons,  be  affirmed.  There 
are  several  reasons — (a)  The  defendant  had  waived  its 
right  to  make  the  motion  by  noticing  the  cause  for  trial. 
Kellogg  V.  Bakler,  15  Abh.  Fr.  286, 289.  Moreover,  the 
effect  of  the  defendant's  general  conduct  since  issue  was 
joined,  has  been  such  as  to  distinctly  waive  its  right  to 
the  relief  moved  for ;  by  the  letter  of  its  attorneys ;  by 
its  motion  for  a  commission  to  be  used  at  the  trial ;  by 
its  stipulating  to  set  the  cause  down  for  trial.  (6)  The 
motion  was  improper.  Bank  of  Commerce  v.  R.  &  W.  R. 
R.  Co.,  10  How.  Pr.  1 ;  McMahon  v.  The  Mutual  Benefit 
life  Ins.  Co.,  8  Abh.  297;  Johnson  v.  The  Adams 
Tobacco  Co.,  14  Hun.  89 ;  Atlantic  &  Pacific  Telegraph 
Co.  V.  The  B.  &  0.  R.  R.  Co.,  87  N.  T.  355. 

VI.  It  has  been  held  again  and  again  that  actions  to 
recover  damages  for  personal  injuries,  etc.,  etc.,  could 
properly  be  maintained  in  all  the  courts  of  this  state,  not- 
withstanding the  fact  that  all  the  parties  were  aliens  or 
non-residents  and  that  the  cause  of  action  arose  abroad. 
Smith  V.  Spinola,  2  Johns.  198 ;  Gardner  v.  Thomas,  14 
Ih.  134 ;  Johnson  v.  Dalton,  1  Cow.  543  ;  Dart  et  al.  v. 
The  Farmers'  Bank  at  Bridgeport,  27  Barb.  337; 
Ruse  t.  Mut.  Ben.  Life  Ins.  Co.,  23  i\r.  F.  516;  Mc- 
Ivor  v.  McCabe,  26  How.  257 ;  Smith  v.^  Butler,  1 
My,  508;  Latourette  v.  Clarke,  45  BarJ).  327;  De 
Witt  n.  Buchanan,  54  lb.  31 ;  McCormick  v.  Penn.  R.  R. 
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Co.,  49  N.  T.  303,  308 ;  Newman  v.  Goddard,  3  Hun,  70, 
The  "  regular  way "  to  dispose  of  the  issues  is  to  try 
them.  When  an  action  is  at  issue,  and  notice  of  trial 
has  been  served,  there  is  no  other  way  in  which  it  can  be 
properly  disposed  of  than  by  a  trial,  (c)  The  motion 
was  for  the  purpose  only  of  delay,  and  not  in  good  faith. 
It  was  obviously  a  dilatory  motion;  every  objection 
made  could  be  raised  upon  the  trial. 

VII.  The  learned  judge  below  was  right  for  the  addi- 
tional reason,  that  if  he  had  granted  the  motion  to  dis- 
miss, such  a  decision  would  have  been  in  conflict  with 
§  2  of  Article  IV.  of  the  constitution  of  the  United 
States,  which  provides  that  "  the  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  immunities  of  citi- 
zens in  the  several  states."  It  will  not  be  disputed  that 
a  citizen  of  the  state  of  New  York  could  maintain  this 
action  provided  letters  of  administration  were  granted  to 
him.  If  the  public  administrator  of  the  city  of  New 
York  or  some  other  competent  stranger,  personally  re- 
siding here,  could  obtain  letters  of  administration  he 
would  have  all  the  requisite  authority  therefor.  It  can- 
not be  possible  that  the  intestate's  own  father,  because 
his  personal  citizenship  is  in  the  state  of  Massachusetts, 
will  be  denied  the  right  to  maintain  an  action,  which  a 
perfect  stranger  to  the  intestate,  a  citizen  of  New  York, 
could  maintain.  Nor  that  a  citizen  of  Massachusetts 
cannot  resort  to  the  same  legal  remedies  which  a  citizen 
of  New  York  is  entitled  to.  No;  when  the  plaintiff 
received  his  grant  of  administration,  the  privilege  of 
maintaining  this  very  action  was  guaranteed  to  him  by 
the  Federal  constitution. 

By  the  Court. — Sedgwick,  Ch.  J. — On  the  motion  be- 
low it  appeared  clearly,  that  the  plaintiff  was  a  non-resi- 
dent of  this  state  ;  that  the  defendant  was  a  foreign 
corporation  ;  and  that  the  cause  of  action  did  not  arise 
within  this  state.  No  court  of  this  state  had  jurisdiction 
of  the  action.     §  1780,  Code  Civil  Procedure. 
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We  must  follow  the  case  of  Brooks  v.  Mexican  Nation- 
al Construction  Co.,  50  Super.  CL  281,  that  decides 
that  the  court  is  not  in  possession  of  jurisdiction,  against 
the  force  of  the  statute,  when  as  here,  the  defendant  has 
not  declared  in  his  answer,  that  there  is  no  jurisdiction, 
and  that  a  waiver  of  the  defense  of  no  jurisdiction  because 
of  non-residence  in  the  city  is  not  a  waiver  of  the  objec- 
tions that  are  grounded  upon  non-residence  in  the  state. 

The  learned  counsel  for  respondent  argues,  however, 
that  the  plaintiff,  although  otherwise  a  non-resident  of 
this  state,  became  for  the  purposes  of  this  action,  a  resi- 
dent of .  the  state  hy  force  of  the  letters  of  administra- 
tion granted  to  him,  in  this  county.  I  do  not  recognize 
the  proposition  to  be  vaUd.  The  non-residence  of  the 
plaintiff  was  determined  by  the  existence  of  certain  facts 
before  letters  were  issued  to  him.  By  the  statute  such 
letters  may  be  issued  to  a  non-resident.  The  letters  did 
not  destroy  any  of  the  facts  which  made  him  a  non-resi- 
dent. After  the  letters  were  issued  he  remained  a  non- 
resident, and  ever  since  has  been  a  non-resident. 

While  it  is  certain  that  the  cause  of  action  alleged  is 
not  local  and  is  transitory,  that  consideration  does  not 
take  the  case  out  of  section  1780  of  the  Code,  which 
makes  a  condition  precedent  of  jurisdiction,  that  the 
cause  of  action  should  arise  within  this  state.  A  transi- 
tory cause  may  arise  within  any  state.  This  was  a  tran- 
sitory cause  that  arose  without  this  state. 

The  action  was  not  for  damages  to  the  intestate  for 
the  breach  of  a  supposed  contract  with  her  to  carry  her 
safely,  etc.  The  only  demand  of  damages  in  the  com- 
plaintjs  for  such  as  resulted  from  her  death  to  the  next 
of  kin.  The  action  was  in  tort,  under  Lord  Campbell's 
Act. 

I  am  of  opinion  that  the  attention  of  the  court  may 
be  turned,  at  any  stage  of  an  action  to  its  want  of  juris- 
diction, like  the  want  here,  and  it  may  then  declare  to 
the  parties  that  for  that  reason,  the  proceeding,  from 
the  beginning,  had  no  legal  efficacy,  and  that  no  further 
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proceeding  should  be  taken.  This  may  be  competently 
done,  by  setting  aside  the  summons  and  all  that  fol- 
lowed. 

It  does  not  appear  that  granting  the  motion  would 
have  violated  section  2,  art.  4  of  the  constitution  of  the 
United  States,  which  provides  that  "  the  citizens  of  each 
,state  shall  be  entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  states."  No  action  of  a  judge  can 
confer  power  upon  a  court,  when  the  state  has  not  given 
it.  The  court  can  only  ascertain  what  jurisdiction  has 
been  given.  Any  supposed  neglect  of  a  state  to  estab- 
lish courts  of  sufficient  jurisdiction  cannot  be  remedied 
by  the  action  of  a  judge  or  court. 

The  case  of  Popfinger  v.  Yutte,  102  N.  Y.  42,  is  con- 
fined to  jurisdictional  defects  mentioned  in  section  263 
of  the  Code. 

I  am  of  opinion  that  the  order  appealed  from  should 
be  reversed,  and  that  the  motion  should  be  granted  with 
$10  costs. 


Freedman  and  Truax,  JJ.,  concurred. 


RICHARD  STOKER  v.  SAMUEL  SCHWAB. 

Corporations  de  facto — power  to  take  and  convey  real  estate — effect  of 
omission  of  seal  on  certificate  made  under  2  B,  5.,  7th  ed.,  p.  1654. — 
Estoppel, 

The  absence  pf  seals  from  the  record  under  2  i2.  8.,  7th  ed.,  p.  1654,  of 
the  ceiliticate  of  incorporation  of  a  church  (the  original  certificate 
being  lost,  and  there  being  no  evidence  whether  or  not  seals  were 
affixed  to  the  original),  dues  not  so  far  invalidate  the  organization  of 
the  church  as  a  corporation  as  to  prevent  it,  as  such  corporation,  from 
passing  title  to  real  estate,  the  organization  of  the  chuix;h  being  in  aU 
other  respects  regular,  the  purchase  of  the  real  estate  having  been 
for  church  purposes,  and  the  sale  made  in  pursuance  of  an  order  of 
couit  allowing  it. 

Under  such  circumstances,  the  church  is  a  corporation  de  facto  at  the 
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least  capable  of  taking  real  estate  and  conyeying  with  the  permission 
of  the  court. 
The  grantor^  of  snch  chnrch,  haying  received  the  consideration  of  the 
deed  fi*om  his  grantee  as  a  corporation,  would  be  estopped  from 
asserting  that  it  was  not  a  corporation. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  JJ. 

Decided  June  20,  1888. 

Submission  of  a  controversy  upon  an  agreed  state  of 
facts. 

The  facts  appear  in  the  opinions. 

Ferdinand  Kiirzman^  for  plaintiff : — 

I.  The  church  by  its  corporate  name  of  "  St.  Paul's 
African  Methodist  Episcopal  Church  in  Morrisania,"  on 
or  about  the  first  day  of  January,  1869,  acquired  said 
property,  and  continued  in  possession  thereof,  using  the 
same  as  a  place  of  worship  for  said  church  until  about 
the  first  of  July,  1873,  when  by  its  said  corporate  name 
it  conveyed  the  premises  to  the  plaintiff. 

n.  The  certificate  purports  to  have  been  sealed  from 
its  termination  which  is  "witness  our  hands  and  seals' 
etc.  This  of  itself  raises  a  presumption  that  the  seals 
were  affixed,  and  if  so  affixed,  the  fact  that  the  certifi- 
cate as  recorded  does  not  appear  to  have  had  seals, 
whether  such  fact  is  due  to  the  mistake  of  the  record- 
ing officer  or  to  the  loss  of  the  seals  after  the  execution 
of  the  instrument  is  not  fatal  to  its  validity.  Trustees, 
etc.,  V.  Bly,  73  N,  T.  323. 

UI.  The  record  of  the  certificate  is  not  made  evidence 
by  the  statute.  It  must  be  proved  and  recorded  before 
the  society  becomes  incorporated,  but  if  it  becomes  neces- 
sary to  prove  the  incorporation,  the  original  must  be 
produced  or  its  loss  proved  and  parol  evidence  given  of 
its  contents.  Jackson  ex  dent.  Wolton  v.  Leggett,  7 
Wmd.  379.     The  fact  that  seals  were  attached  to  certifi- 
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cate  must  be  proved  the  same  as  any  other  part  of  the 
contents  thereof,  and  no  presumption  of  their  omission 
arises  from  the  absence  of  seals  on  the  record. 

IV,  The  corporation  having  assumed  to  be  duly  or- 
ganized and  accepted  a  conveyance  of  the  premises  by 
its  corporate  name  and  subsequently  conveyed  it  by  the 
same  name,  could  not  set  up  the  defect  in  its  certificate 
of  incorporation,  neithercould  Waddrop  who  was  one  of 
the  trustees  named  in  the  certificate,  and  who  conveyed 
the  property  to  the  church  by  its  corporate  name,  and 
who,  as  it  appears,  as  president  of  the  church  corpora- 
tion, executed  the  deed  to  plaintiff.  Methodist  Episco- 
pal Church  V.  Pickett,  19  iV.  Y.  482 ;  Morawetz  on 
Private  Corporationsy  §  753,  and  cases  cited. 

Maurice  Rapp,  for  the  defendant : — 

I.  The  statute  requires  that  the  returning  officers  shall 
certify  under  their  hands  and  seals  certain  matters, 
which  certificate  shall  be  recorded,  and  thereupon,  the 
trustees  shall  be  a  body  corporate.  2  if.  a5.,  7th  ed., 
p.  1654.     Until  that  is  done  there  is  no  corporation. 

II.  Evidence  of  mere  user,  however  long  continued  is 
not  enough  to  prove  the  existence  of  a  private  corpora- 
tion.    Methodist  Ep.  Ch.  v,  Pickett,  19  iV.  T.  482. 

III.  The  original  certificate  is  undoubtedly  the  best  evi- 
dence to  prove  the  incorporation ;  but  a  certified  copy 
is  admissible,  if  on  notice  the  original  is  not  produced. 
Abbot's  Trial  Evidence,  ed.  1885,  p.  25. 

IV.  The  register  of  Westchester  county,  in  whose 
office  the  certificate  was  recorded,  being  a  public  officer, 
is  presumed  to  have  done  his  whole  duty.  Accordingly 
the  record  must  be  presumed  to  be  a  correct  and  true 
copy  of  the  original.  And  as  the  record  does  not  con- 
tain any  evidence  that  a  seal  was  affixed  to  the  original, 
the  original,  in  the  absence  of  proof  to  the  contrary 
must  be  presumed  to  have  had  no  seals.  Unless  it  is 
shown  that  there  were  seals  on  the  certificate,  which 
before  recording  were  lost  or  that  the  recording  officer 
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made  a  mistake  in  recording,  the  incorporation  is  not 
consummated,  and  until  such  consummation,  there  is  no 
corporation  either  to  take  or  to  pass  title.  Trustees  of 
St.  Jacobs  Lutheran  Church  v.  Bly,  73  N.  T.  323. 

By  the  Court. — Sedgwick,  Ch.  J. — ^The  question  is 
whether  the  plaintiff  had  a  title  which  he  could  convey. 
The  objection  is,  that  his  right  comes  through  a  deed 
by  a  grantor  called  St.  Paul's  African  Methodist  Episco- 
pal Church,  and  that  such  grantor  was  not  a  corporation 
with  legal  capacity  to  take  and  convey  real  estate. 
There  was  a  charter  providing  for  the  formation  of  such 
religious  corporation,  a  certificate  was  filed,  in  pursu- 
ance of  statute,  which  would  have  legally  created  the 
corporation,  if  it  had  in  all  respects  complied  with  the 
statute,  and  the  corporation  acted  as  a  corporation  under 
the  statute  and  the  certificate.  It  was  therefore,  a  cor- 
poration de  facto  at  the  least  capable  of  taking  real  es- 
tate and  conveying  with  the  permission  of  the  supreme 
court.  In  this  case  the  permission  was  obtained.  The 
only  defect  indicated  is  that  the  certificate  was  not 
sealed,  as  it  is  said  is  required  by  the  statute.  This 
does  not  prevent  the  creation  and  continuance  of  a  cor- 
poration de  facto. 

No  one  has  an  interest  in  the  title  excepting  by  sup- 
position the  grantee  of  the  corporation.  Having  re- 
ceived the  consideration  of  the  deed,  from  the  grantor 
as  a  corporation,  he  would  be  estopped  from  asserting 
that  it  was  not  a  corporation. 

The  plaintiff  should  have  judgment  with  costs. 

Truax,  J.,  concurred. 

Freedman,  J.  (dissenting) — This  is  a  submission  of  a 
controversy  upon  an  agreed  state  of  facts,  and  the  sole 
question  is  whether  the  St.  Paul's  African  Methodist 
Episcopal  Church  in  Morrisania  as  a  corporation  can 
pass  a  good  and  sufficient  title  to  real  estate  in   the 
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absence  of  evidence  that  there  were  seals  affixed  to  the 
original  certificate  of  incorporation,  such  original  certifi- 
cate having  been  lost  and  the  record  failing  to  show 
that  there  was  a  seal  or  seals  affixed  and  there  being  no 
evidence  whatever  that  a  seal  or  seals  had  ever  been 
affixed.  The  certificate  in  question  appears  to  have 
been  signed  by  two  of  the  members  of  the  church.  It 
was  also  acknowledged  by  them  before  a  notary  public, 
and  then  recorded  in  the  office  of  the  clerk  of  the 
county  of  Westchester.  The  record  contains  no  mark 
or  marks  indicating  that  there  was  a  seal  or  seals  affixed. 

The  statute  (2  R.  S,y  6th  ed,,j9.  413,  §  4;  7th  ed., 
p.l654),  prescribes  that  the  two  members  of  the  church 
who  preside  at  the  first  election  of  trustees,  shall  as 
returning  officers  certify  under  their  hands  and  seals 
certain  matters,  which  certificate  shall  be  recorded,  and 
thereupon  such  trustees  and  their  successors  shall  be  a 
body  corporate.  Until  that  is  done  there  is  no  corpora- 
tion. 

The  fact  that  the  certificate  as  recorded  does  not 
appear  to  have  had  seals,  is  not  necessarily  fatal.  Parol 
evidence  may  be  given  that  the  certificate  was  in  fact 
executed  under  seal,  and  in  the  case  of  The  Trustees  of 
the  St.  Jacob's  Lutheran  Church  of  the  town  of  Eden  r. 
Bly,  73  iV^.  Y.  323,  upon  which  the  plaintiff  here  relies, 
such  parol  evidence  was  given. 

There  being  no  such  evidence  in  the  case  at  bar,  the 
defendant  is  entitled  to  judgment  with  costs  as  prayed 
for  in  the  submission. 


WILLIAM  C.  WERNER,  Respondent  v.  SOLON 
WINTERBOTTOM,  et  al..  Appellants. 

Viciotu  Animals — right  to  keep  when  properly  restrained. — Volenti  nonJU 

injuria. 

Defendants  were  owners  of  a  dog,  which  to  their  knowledge  was  sayage 
and  prone  to  bite  human  beings,  and  which  was  kept  by  them  chained. 
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Plaintiflf,  at  the  suggestion  of  a  fellow  sei-vant,  and  with  the  view  of 
making  the  dog  familiar  with  him  by  feeding  the  dog,  voluntarily,  and 
with  knowledge  of  his  propensities,  went  within  his  reach  and  was  by 
him  severely  bitten. 
Edd,  (1)  That   the  keeping  of   the  dog  was  not  unlawful,  he  being 
properly  restrained  so  that  persons  pui-suing  their  ordinaiy  or  lawful 
avocations  were  not  exposed  to  danger. 
(2)  That  the  suggestion  of  the  fellow  servant  did  not  enlarge  the  re- 
sponsibilities of  defendants,  there  being  no  proof  that  the  suggestion 
was  within  the  scope  of  his  employment,  or  was  prompted  or  author- 
ized by  defendants. 
(8)  That  in  either  event,  the  plaintiflT  could  not  recover,  the  maxim  volenti 
nonJU  injuria,  being  applicable. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  JJ. 

Decided  June  20,  1888. 

'  Appeal  by  defendants  from  a  judgment  entered  upon 
the  verdict  of  a  jury  against  them,  and  from  order 
denying  their  motion  for  a  new  triaL 

The  facts  appear  in  the  opinion. 
Samuel  Greenbaumy  for  appellants. 
DeLagnel  Berier,  for  respondent. 

By  the  Coukt. — Sedgwick,  Ch.  J. — The  action  was 
for  damages  from  the  bite  of  a  vicious  dog  alleged  to 
have  been  owned  and  kept  by  the  defendants.  It  will 
be  assumed,  although  it  is  very  doubtful,  that  the  de- 
fendants owned  or  kept  the  dog,  and  that  the  animal 
was  savage  and  prone  to  bite  human  beings,  to  the 
knowledge  of  the  defendants.  This  was  not  necessarily 
unlawful  so  that  under  all  circumstances  an  injury  by 
the  dog  would  give  an  action  to  the  person  injured.  In 
Logue  v.  link,  4  JS.  D.  Smithy  63,  the  law  is  declared, 
as  it  is  in  other  cases  said  or  implied,  that  "  a  man  has 
a  right  to  keep  a  dog  or  any  other  animal,  provided  he 
is  kept  under  restraint,  so  that  persons  pursuing  their 
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ordinary  or  lawful  avocations  are  not  exposed  to  dan- 
ger. 

In  the  present  case,  the  dog  was  so  chained  that  the 
plaintiff  was  free  from  danger.  The  danger  arose  only 
when  at  the  suggestion  of  a  third  person,  he  voluntarily 
with  knowledge  of  the  dog's  propensities,  went  within 
reach  of  the  dog,  for  the  purpose  of  making  the  dog 
familiar  with  him  by  feeding  him.  The  defendants  if 
they  were  the  owners,  had  performed  their  duty  in 
restraining  the  dog  so  that  others  were  not  in  danger 
from  him. 

The  fact  that  this  suggestion  was  made  by  a  fellow 
servant  and  for  the  purpose  of  making  the  dog  peace- 
able  to  the  plaintiff  at  other  times,  when  the  dog  would 
not  be  chained,  did  not  enlarge  the  responsibilities  of 
the  defendants.  There  was  no  proof,  that  the  sugges- 
tion was  made  within  the  scope  of  the  employment  of 
the  person  who  made  the  suggestion,  or  that  it  was 
prompted  or  authorized  by  the  defendants. 

If  this  were  otherwise  however,  the  maxim  volenti 
non  Jit  injuria,  is  applicable,  as  shown  in  MuUer  v. 
McKesson,  73  N.  Y.  195,  and  which  is  also  relevant  to 
the  foundation  of  liabilities  in  such  cases.  It  is  there 
held  that  if  a  person  with  full  knowledge  of  the 
evil  propensities  of  an  animal  voluntarily  and  un- 
necessarily puts  himself  in  the  way  of  such  an  animal 
he  would  "be  adjudged  to  have  brought  the  injury 
upon  himself  and  ought  not  to  be  entitled  to  recover." 

In  the  present  case,  the  first  movement  of  the  plaint- 
iff towards  the  dog  caused  the  latter  to  snap  at  him. 

I  am  of  opinion,  that  the  motion  to  dismiss  the  com- 
plaint should  have  been  granted. 

Judgment  and  order  denying  motion  for  new  trial 
reversed,  and  a  new  trial  ordered,  with  costs  of  the 
appeal  to  abide  the  event. 

Freedman  and  Truax,  JJ.,  concur. 
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RICHARD   V.    HARNETT   v.   ROBERT   E.    WEST- 

COTT,  AS  President,  etc. 

Notice  entry  judgment. —  Time  to  appeal. — Appeal  from  order  denying 
ffwtionfor  new  trial — Stay  of  proceedings  under  judgment,  when  proper 
on  appeal  from  order  denying  motion  for  new  trial. 

The  notice  of  entry  of  judgment  or  order  may  be  indorsed  upon  the  copy 
judgment  or  order  served  therewith,  and  if  the  papers  so  served  taken 
as  a  whole,  cont-ain  an  indorsement  showing  the  name  and  address  of 
the  attorney  of  the  prevailing  party  as  prescribed  by  rule  2  of  the  Gen- 
eral Rules,  it  is  sufficient,  because  the  rule  does  not  require  that  these 
matters  shall  be  stated  more  than  once  upon  the  same  paper  or  set  of 
papera. 

Where  the  notice  of  appeal  is  served  in  due  time  as  to  the  appeal  from  the 
order  denying  motion  for  new  trial,  but  is  not  good  as  to  appeal  from 
judgment,  and  said  notice  and  the  undertaking  served  therewith  for  the 
purpose  of  effectuating  a  stay,  are  returned  with  a  notice  claiming  that 
they  were  not  sei'ved  in  time  for  any  purpose,  and  the  respondent  threatens 
to  enfoix%  the  judgment,  appellant  has  a  right  to  apply  for  a  stay,  and 
a  case  is  made  out  for  the  discretion  of  the  court ;  and  a  proper  exercise 
of  this  discretion  in  granting  a  stay  will  not  be  interfered  with  by  the 
appellate  court,  though  it  at  the  same  time,  dismisses  the  appeal  from 
the  judgment. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  JJ., 

Decided  June  20,  1888. 

This  case  comes  before  the  court  (1)  on  a  motion 
made  by  the  plaintiff  to  dismiss  defendant's  appeal 
from  the  judgment,  on  the  ground  that  at  the  time  of 
the  service  of  the  notice  of  appeal  the  defendant's  time 
to  appeal  from  the  judgment  had  expired,  and  (2)  on 
plaintiff's  appeal  from  an  order  staying  all  proceedings 
to  enforce  the  judgment,  until  after  the  determination 
of  defendant's  appeal  which  was  from  the  judgment,  and 
an  order  denying  defendant's  motion  for  a  new  trial. 

The  plaintiff's  right  to  have  defendant's  appeal  from 
the  judgment  dismissed  on  the  ground  that  it  was  not 
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taken  in  time,  depends  upon  the  sufficiency  of  the  no- 
tice of  entry  of  judgment  which  was  served. 

Section  1351  of  the  Code  of  Civil  Procedure  prescribes 
that  an  appeal  to  the  general  term  must  be  taken  within 
thirty  days  after  service,  upon  the  attorney  for  the  appel- 
lant, of  a  copy  of  the  judgment  or  order  appealed  from, 
and  a  written  notice  of  the  entry  thereof. 

The  issues  having  been  tried  at  a  jury  terra  and  a 
verdict  having  been  rendered  for  the  plaintiff,  the  ap- 
propriate judgment  thereon  was  entered  March  24,  1888, 
and  on  the  same  day  a  copy  of  such  judgment  was  duly 
served  on  defendant's  attorney  personally.  The  copy 
judgment  so  served  filled  one  side  of  a  sheet  of  white 
paper,  and  securely  attached  to  the  back  of  such  sheet 
was  another  sheet  of  colored  paper  of  the  same  size. 
The  outside  of  the  colored  sheet  contained  at  the  top 
thereof  the  following  notice,  viz. :  "  Take  notice,  that 
the  within  is  a  copy  of  a  judgment  this  day  duly  made  in 
this  action  and  entered  in  the  office  of  the  clerk  of  this 
court.  New  York,  March  24,  1888.  Yours,  &c.,  Ira 
D.  Warren,  Plaintiff's  Attorney. 

"  To  E.  Luther  Hamilton,  Esq.,  Defendant's  Attorney." 
And  as  folded  up  and  served  with  the  copy  of  the  j  udg- 
ment,  the  colored  sheet  further  contained  on  its  outside 
and  in  a  plain  and  conspicuous  manner  the  following  in- 
dorsement, viz. :  New  York  Superior  Court. — Richard  V. 
Harnett  against  Robert  E.  Westcott,  as  President  of 
Westeott's  Express  Company. — Copy  Judgment  and  No- 
tice of  Entry. — ^Ira  D.  Warren,  Attorney  for  plaintiff, 
No.  170  Broadway,  N.  Y.  City,  N.  Y."  Under  pre- 
cisely  the  same  indorsement  contained  on  a  dupli- 
cate copy,  the  defendant's  attorney  gave  the  following 
admission,  viz.  :  "Due  and  timely  service  of  a  copy  of 
the  within  Judgment  is  hereby  admitted.  Dated  New 
York,  Mch.  24,  1888.  E.  Luther  Hamilton,  Attorney 
for  Deft." 

Ira  D.  Warren^  for  plaintiff. 


r 
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E.  Luther  Hamilton^  attorney,  and  Austin  G.  Fox  of 
counsel,  for  appellant : — 

I.  The  appeal  from  the  order  denying  the  motion  for 
a  new  trial  brings  up  all  the  questions  that  arise  on  the 
appeal  from  the  judgment,  besides  the  further  questions 
whether  the  verdict  is  against  the  weight  of  evidence, 
and  whether  errors  were  committed,  even  though  no 
exception  was  taken.  The  remedy  by  motion  for  new 
trial  is  separate  and  independent  f  roifn  the  remedy  by 
appeal  from  the  judgment.  Ehrman  v.  Rothschild,  23 
Huriy  273;  Bostwick  v.  Barlow,  14  lb.  177;  Baylies 
Neio  Trial  &  Appls,  46,  49  ;  Alfaro  i?.  Davidson,  39 
Super.  Ct.  463 ;  Luddington  v.  Miller,  36  lb.  1 ;  Court- 
ney t?.  Baker,  60  N.  T.  17 ;  Pharis  v.  Gere,  107  lb. 
231 ;  Thurber  v.  H.  B.  M,  &  F.  R.  R.  Co.,  60  lb,  326  ; 
Schmidt  v.  Cohn,  12  Daly,  134  ;  Walden  v.  Murdock,  23 
Cat  540 ;  Martin  v.  Matfield,  49  lb.  42 ;  Derlette  v.  De 
Graaf,  51  Super.  Ct.  369. 

II.  The  notice  of  entry  of  judgment  did  not  contain 
the  office  and  post-office  address  of  the  defendant's  at- 
torney, and  was  therefore  ineffectual  to  limit  the  de- 
fendant's time  to  appeal.  Kelly  v.  Sheehan,  76  N.  Y. 
325;  Kilraar  v.  Hathorn,  78  lb.  228;  Forstman  v. 
Shnlting,  107  lb.  644,  §  1351  Co.  Proc.  The  only 
admission  given  was  of  ^'  due  and  timely  service  of  a 
copy  of  the  within  judgment."  There  was  no  admis- 
sion of  service  of  a  copy  of  notice  of  entry  of  judgment, 
nor  was  such  admission  asked  for. 

in.  The  court,  on  appeal  from  an  order  denying  a 
motion  for  a  new  trial,  has  the  power  to  grant  a  stay  of 
execution,  even  when  there  is  no  intention  to  appeal 
from  the  judgment.  §§  1351,  775  Co.  Proc,  Hooper 
t.  Beecher. 

By  the  Court. — Freedman,  J.  (after  stating  the  facts 
as  above) — Upon  these  facts  it  is  clear  that,  if  the  no- 
tice of  entry  of  judgment  so  served  with  a  copy  of  the 
judgment  was  a  sufficient  notice,  the  defendant's  time 
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to  appeal  from  the  judgment  expired  April  23,  and  the 
service  of  the  notice  of  appeal  on  May  4,  was  too  late 
so  far  as  the  judgment  is  concerned. 

The  defendant  insists,  however,  that  the  notice  of  en- 
try of  judgment  was  insufficient  because  it  did  not  con- 
tain the  office  and  post-office  address  of  plaintiff's 
attorney,  as  required  by  rule  2  of  the  rules  of  the 
Courts,  and  upon  this  point  he  cites  Kelly  v.  Sheehan, 
76  N.  Y.  325 ;  Kilmer  v.  Hathorn,  78  lb.  228  ;  and 
Forstman  v.  Shulting,  107  lb.  644. 

An  examination  of  these  cases  shows  that  in  every 
one  of  them  the  papers  served,  taken  as  a  whole,  no- 
where contained  the  address  of  the  attorney  for  the  pre- 
vailing party. 

On  the  other  hand  it  has  been  distinctly  held  in  Fal- 
ker  V.  The  N.  Y.,  West  Shore  &  Buffalo  Railway  Co., 
100  iV:  T,  86,  and  in  The  People  &c.  v.  Keator,  101  lb. 
610,  that  the  notice  of  entry  of  the  judgment  or  order 
may  be  indorsed  upon  the  copy  judgment  or  order 
served  therewith,  and  that  if  the  papers  so  served,  taken 
as  a  whole,  contain  an  indorsement  showing  the  name  and 
address  of  the  attorney  of  the  prevailing  party  as  pre- 
scribed by  the  rule,  it  is  sufficient,  because  the  rule  does 
not  require  that  these  matters  should  be  stated  more 
than  once  upon  the  same  paper  or  set  of  papers.  Un- 
der these  decisions  the  notice  of  entry  of  judgment  which 
was  served  in  the  case  at  bar,  was  sufficient,  and  conse- 
quently the'service  by  defendant  on  May  4  of  a  notice 
of  appeal  from  the  judgment  was  too  late.  The  motion 
to  dismiss  the  appeal  from  the  judgment  must  therefore 
be  granted. 

This,  however,  does  not  necessarily  call  for  a  reversal 
of  the  order  granting  the  stay.  The  order  denying  de- 
fendant's  motion  for  a  new  trial  wa«  entered  April  9, 
1888,  and  the  notice  of  appeal,  although  ineffectual  as 
to  the  judgment,  was  good  as  to  the  order.  The  notice 
of  appeal  and  the  copy  undertaking  served  therewith  for 
the  purpose  of  effectuating  a  stay,  having  been  returned 
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with  a  notice  which  claimed  in  effect  that  they  had  not 
been  served  in  time  for  any  purpose,  and  the  plaintiff 
having  threatened  to  enforce  the  judgment,  the  defend- 
ant bad  a  right  to  apply  by  motion  for  a  stay.  A  case 
was  thus  made  out  for  the  exercise  of  the  discretion  of 
the  learned  judge  below,  and  upon  all  the  facts  disclosed 
it  cannot  be  maintained  that  such  discretion  was  im- 
properly exercised. 

For  the  foregoing  reasons  I  am  of  the  opinion  that 
plaintiff's  motion  to  dismiss  defendant's  appeal  should 
be  granted  in  so  far  as  said  appeal  relates  to  the  judg- 
ment; that  the  order  granting  a  stay  should  be  affirmed, 
but  its  operation  limited  to  the  appeal  from  the  order 
denying  motion  for  new  trial ;  and  that  neither  party 
should  have  costs  against  the  other. 

Sedgwick,  Ch.  J.,  and  Truax,  J.,  concurred. 


THE  MAYOR,  &c.,  OF  THE  CITY  OF  NEW  YORK, 
Appellants  v.  MARY  KENT,  Impleaded,  &c.,  Re- 
spondent. 

Appeal—When  exception  to  dismissal  of  complaint  necessary  to  bring  up 
prior  exception  to  ruling  on  evidence — JVhen  right  of  appeal  is  waived. 

On  an  appeal  from  a  judgment  entered  on  the  direction  of  the  court  dis- 
missing the  complaint  for  want  of  sufficient  evidence,  to  which  direction 
for  dismissal  no  exception  was  taken,  an  exception  to  the  exclusion  of 
testimony  tending  to  support  the  complaint  is  not  available. 

On  the  trial  of  an  action  against  several  defendants,  a  bond  offered  in  evi- 
dence by  plaintiff  was  objected  to  on  the  grounds  that  it  varied  the  contract 
alleged  in  the  complaint,  and  that  it  was  a  defective  and  incomplete  con- 
tract not  having  been  executed  by  all  the  parties  named  as  obligors ;  a  mo- 
tion thereupon  by  plaintiff  to  amend  the  complaint  so  that  it  should  conform 
to  the  facts,  was  granted,  and  the  complaint  dismissed  as  to  the  defendant 
who  had  not  executed  the  bond ;  plaintiff's  counsel  consented  to  serve 
an  amended  complaint  as  to  the  other  defendants,  and  defendants^  coun- 
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sel  consented  to  serve  an  answer  thereto,  all  of  which  was  embodied  in 
an  order  thereafter  entered,  and  the  new  pleadings  were  subsequently 
duly  served  in  accordance  therewith,  and  the  issues  thereon  noticed  by 
plaintiff  for  trial. '  The  dismissal  of  the  complaint  as  to  the  one  defend- 
ant and  the  leave  to  plaintiff  to  amend,  were  granted  without  objection 
or  exception  by  either  party. 

Held,  that  the  plaintiff's  nght  of  appeal  from  said  judgment  of  dis- 
missal, if  any  ever  existed,  was  waived. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  JJ. 

Decided  June  20,  1888. 

Appeal  by  plaintiffs  from  so  much  of  the  judgment 
as  dismisses  the  complaint  as  to  one  defendant. 
V 

Motion  b}^  defendant  to  dismiss  appeal. 

The  facts  appear  in  the  opinion. 

Henry  R.  Beekman,  counsel  to  the  corporation,  and 
Henry  B.  Twomhleyy  of  counsel,  for  appellants,  ar- 
gued : — 

I.  It  is  admitted  that  the  general  rule  is  that  a  party 
who  obtains  the  benefit  of  an  order  of  judgment 
in  a  cause  and  accepts  the  benefit,  or  receives  the  ad- 
vantages, thereby  waives  his  right  to  appeal.  But  it  is 
also  settled  law  that  there  is  a  waiver  only  where  the 
party  "  had  availed  himself  of  some  benefit  or  favor 
granted  or  offered  to  him  by  such  judgment,  order  or 
decree,  as  an  alternative  to  exercising  the  right  of 
appeal.  Benkard  v.  Babcock,  17  Ahh,  Pr.  422 ;  Ben- 
nett V,  Van  Syckel,  18  N,  JT.  481 ;  Radway  v.  Graham, 
4  Ahh,  Pr.  468;  Grumberg  v.  Blumenlahl,  66  How. 
Pr.  62. 

II.  The  case  was  a  proper  one  for  a  several  judgment 
as  to  each  of  the  defendants. 

III.  The  order  dismissing  the  complaint  as  to  the  one 
defendant  Mary  Kent  was  absolute,  imposed  no  conditions 
or  stipulations,  and  was  not  connected  in  any  way  or 
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dependent  upon  the  other  parts  of  the  judgment.  The 
fact,  then,  that  as  to  the  two  other  defendants  against 
whom  several  judgments  could  have  been  taken,  the 
order  also  provided  that  the  complaint  should  be 
amended, — which  amended  complaint  was  afterward 
servedj^-operates  in  no  sense  as  a  waiver  of  the  right 
to  appeal  from  the  separate  and  distinct  provision  of  the 
order  dismissing  the  complaint  as  against  Mary  Kent. 
Genet  v.  Davenport,  60  N.  Y.  194. 

Benjamin  Yates,  for  respondent : — 

I.  The  plaintiffs  waived  their  right  to  appeal  from 
this  judgment,  if  such  right  existed,  by  serving  the 
amended  complaint,  as  to  the  other  defendants,  and  the 
appeal  should  be  dismissed.  The  right  to  amend,  al- 
lowed by  this  order,  was  a  substantial  benefit,  of  which 
plaintiffs  have  taken  advantage,  and  they  cannot  first 
avail  themselves  of  the  part  of  the  order  in  their  favor, 
and  then  appeal  from  the  unfavorable  part.  Wallace  v. 
Castle,  68  N.  F.  370-375 ;  Murphy  v.  Spaulding,  46  lb, 
556;  Bennett  v.  Van  Syckel,  18  lb.  481-484 ;  Genet  v. 
Davenport,  59  lb,  648;  Egbert  v.  O'Connor,  4i&  Super. 
Ct.  194  ;  Porter  v.  Paunly,  38  lb.  490 ;  Taussig  v.  Hart, 
33  lb.  157. 

II.  There  is  nothing  for  the  court  to  review  upon 
this  appeal.  No  exception  was  taken  to  the  dismissal  of 
the  complaint,  as  to  the  defendant  Mary  Kent,  and  it  is 
difficult  to  conceive  how  any  exception  could  have  been 
taken. 

By  the  Court. — Freedman,  J. — ^In  this  case  the 
plaintiffs  appeal  from  so  much  of  the  judgment  as  dis- 
misses the  complaint  as  to  the  defendant  Mary  Kent 
with  costs,  and  the  respondent  moves  for  a  dismissal  of 
the  appeal  on  the  ground  that  the  right  of  appeal  has 
been  waived.  The  appeal  and  the  motion  were  heard 
together,  tind  the  material  facts  are  as  follows : 

The  plaintiffs  leased  to  Mary  Kent  certain  premises  for 
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two  years  from  May  1,  1877,  at  a  certain  rent,  and  the 
lease  was  secured  by  a  bond  conditioned  for  the  prompt 
payment  of  the  rent. 

The  complaint  alleged  the  execution  of  the  lease  by 
Mary  Kent,  her  covenant  to  pay  rent,  possession  under 
the  lease,  and  default  in  the  payment  of  the  rent,  and 
then  also  alleged  the  making  of  the  joint  and  several 
bond  by  the  three  defendants  in  this  case,  conditioned 
for  the  payment  of  the  rent.  The  defendant  Mary 
Kent  answered  by  interposing  a  general  denial. 

On  the  trial  it  appeared  that  the  bond  had  been  ex- 
ecuted by  the  other  two  defendants,  but  not  by  the 
defendant  Mary  Kent,  the  lessee.  The  counsel  for  the 
defendants  then  objected  to  the  admission  of  the  lease 
in  evidence  as  against  Mary  Kent  on  the  ground  that 
the  action  was  on  the  bond  which  had  not  been  signed  by 
Mary  Kent.  The  trial  judge  gave  it  as  his  opinion  that 
the  complaint  should  be  amended  and  that,  if  it  was  in- 
sisted upon  to  introduce  the  lease  in  evidence,  the  com- 
plaint should  be  dismissed  as  against  Mary  Kent.  The 
ruling  then  and  there  actually  made,  however,  to  which 
the  plaintiffs  excepted,  only  went  so  far  as  to  sustain  the 
objection  to  the  admissibility  of  the  lease. 

After  further  proceedings  the  case  was  finally  dis- 
posed of  as  to  all  the  defendants,  so  far  as  that  particu- 
lar trial  was  concerned,  and  in  the  course  of  such  final 
disposition  the  complaint  was  dismissed  as  against  Mary 
Kent,  and  to  such  dismissal  no  exception  was  taken. 
This  state  of  facts  would  justify  an  affirmance  of  the 
judgment,  irrespective  of  the  correctness  of  the  ruling, 
if  the  right  of  appeal  had  not  been  waived. 

But  it  further  appears  that  such  right  was  waived. 
The  case  shows  that  during  the  last  stage  of  the  trial  the 
defendant's  counsel  objected  to  the  introduction  of  the 
bond  in  evidence  on  the  ground  that  it  varied  the  con- 
tract alleged  in  the  complaint,  and  on  the  further 
ground  that  the  paper  was  a  defective  and  incomplete 
contract,  because  it  had  not  been  executed  bv  all  of  the 
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parties  named  as  obligors.  Plaintiffs'  counsel  then 
asked  to  be  permitted  to  amend  the  complaint  so  that  it 
should  conform  to  the  facts,  which  motion  Wcis  granted, 
and  thereupon  the  complaint  was  dismissed  as  against 
Mary  Kent  without  exception  being  taken,  and  plaint- 
iffs counsel  consented  to  serve  an  amended  complaint 
as  to  the  other  defendants  within  three  days,  and  de- 
fendant's counsel  consented  to  serve  an  answer  to  such 
amended  complaint  within  ten  days  thereafter,  all  of 
which  was  embodied  in  an  order  subsequently  duly 
entered.  Moreover,  the  affidavit  of  the  respondent's 
attorney  on  which  the  motion  to  dismiss  the  appeal  was 
made,  distinctly  states  that  the  dismissal  of  the  com- 
plaint as  to  Mary  Kent  and  the  permission  to  the  plaint- 
iffs to  serve  an  amended  complaint,  were  granted  without 
objection  having  been  made  by  either  party ;  that 
subsequently  the  phiintiffs  did  serve  an  amended  com- 
plaint against  the  other  two  defendants,  and  said  de- 
fendants answered  the  said  amended  complaint,  and  that 
thereupon  the  plaintiffs  noticed  the  new  issue  so  joined 
for  trial.  These  statements  are  not  denied  by  any 
counter  affidavit.  Under  these  circumstances  it  must  be 
held  that  plaintiffs'  right  of  appeal,  if  any  ever  existed, 
was  waived. 

The  appeal  should  be  dismissed  with  ten  dollars  costs. 

Sedgwick,  Ch.  J.,  and  Truax,  J.,  concur. 
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LAWRENCE  KILROY,  Respondent  v.  THE  PRESI- 
DENT, &c.,  OF  THE  DELAWARE  &  HUDSON 
CANAL  CO.,  Appellants. 

Negligence — evidence  of  custom. 

In  an  action  brought  by  plaintiff  who  was  employed  by  a  stevedore  en- 
gaged in  unloading  coal  from  one  of  defendants^  boats,  for  injuries 
alleged  to  have  been  sustained  by  plaintiff  through  the  negligence  of 
defendants,  in  the  management  of  the  derrick  used  in  unloading  said 
cargo  of  coal. 

Held,  though  it  appeared  that  the  stevedore  was  employed  by  defendants 
as  such  stevedore,  to  unload  said  coal,  and  tlie  den'ick  and  its  appur- 
tenances used  for  that  purpose,  belonged  to  said  stevedore,  yet  it  was 
competent  for  plaintiff  to  show  that  the  unloading  was  to  proceed  ac- 
cording to  a  certain  custom,  and  that  it  was  part  of  the  custom  for  the 
captain  of  the  boat,  or  some  one  specially  designated  b}*  him  for  that 
purpose,  in  the  interest  of  the  boat  to  attend  to  the  guy  rope  and  to 
direct  the  movements  of  tlie  boy  who  managed  the  hoist  horse. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  June  20, 1888. 

Appeal  by  defendants  from  judgment  entered  upon 
the  verdict  of  a  jury,  and  from  order  denying  defend- 
ants' motion  for  a  new  trial. 

Action  to  recover  damages  for  personal  injuries  al- 
leged to  have  been  sustained  by  plaintiff  through  the 
negligence  of  defendants  in  unloading  a  cargo  of  coal 
from  one  of  its  canal  boats. 

At  the  time  of  the  accident  plaintiff  was  in  the 
employ  of  a  stevedore,  named  O'Brien,  and  was  engaged 
in  unloading  coal  from  a  canal-boat  belonging  to  defend- 
ants. In  the  process  of  unloading,  the  derrick  used  fell, 
and  some  portion  of  the  tackle  struck  plaintiff  on  the 
head,  causing  a  fracture  of  the  skull.     The  derrick  and 
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all  the  things  connected  with  it  was  the  property  of  the 
stevedore,  O'Brien. 

Matthew  Hale  and  Frank  E.  Smithy  for  appellants. 

Louis  F.  Post  and  Samuel  Ashtouy  for  respondent. 

Freedman,  J. — ^Although  James  O'Brien  was  em- 
ployed as  a  stevedore  to  unload  the  coal  from  defend- . 
ants'  boat,  and  the  derrick  with  its  appurtenances  used 
for  that  purpose  was  the  property  of  such  stevedore,  yet 
it  was  competent  to  show  that  the  unloading  was  to 
proceed  according  to  a  certain  custom,  and  that  it  was 
part  of  the  custom  for  the  captain  of  the  boat,  or  some- 
body specially  designated  by  him  for  that  purpose,  in 
the  interest  of  the  boat  to  attend  to  the  guy  rope  and 
to  direct  the  movements  of  the  boy  who  managed  the 
hoist  horse. 

In  the  case  at  bar  evidence  was  given  that  pursuant 
to  such  custom  the  captain  of  defendants'  boat  did  un- 
dertake to  attend  to  the  guy  rope  and  to  direct  the 
movements  of  the  boy  and  the  horse  first  in  person  and 
afterwards  by  a  substitute,  and  that  plaintiff's  injuries 
were  caused  by  the  manner  in  which  said  substitute  per- 
formed the  assumed  duty. 

The  evidence  was  submitted  to  the  jury  with  an  in- 
struction to  the  effect  that  if,  in  what  he  did,  the  cap- 
tain acted  as  the  servant  of  O'Brien,  the  plaintiff  could 
not  recover,  but  if  he  acted  as  the  servant  of  defend- 
ants' company,  the  company  was  chargeable  with  his 
negligence  and  the  negligence  of  the  person  whom  he 
substituted  in  his  place.  The  jury  were  also  instructed 
that  the  plaintiff  could  not  recover  unless  the  injuries 
which  he  sustained,  were  the  natural  and  proximate 
result  of  negligence  chargeable  to  the  defendants. 
There  was  no  error  in  such  submission.  Indeed  the 
charge,  as  a  whole,  fully  and  fairly  guarded  every  right 
of  the  defendants  in  every  aspect  of  the  case. 
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Upon  the  whole  case  no  exception  appears  which 
constitutes  ground  for  reversal. 

The  judgment  and  order  should  be  affirmed  with 
costs. 

Sedgwick,  Ch.  J. — ^I  am  of  opinion  that  the  employ- 
ment of  the  stevedore  and  his  derrick,  was  not  incon- 
sistent with  the  captain  of  the  boat  being  the  servant 
and  agent  of  the  defendants  in  the  management  of  the 
guy  rope.  The  captain,  as  a  witness  for  defendants  tes- 
tified, "  It  is  part  of  my  duty  as  captain  of  the  boat  to 
handle  the  guy  rope." 

Under  the  circumstances  of  the  case  the  jury  could, 
rightly  find,  that  the  authority  of  the  captain  was  not 
confined  merely  to  holding  the  guy,  but  was  more  gen- 
eral in  respect  of  its  entire  management  so  that  he  had 
authority  to  give  its  care  and  handling  to  a  third  person 
who  thereupon  became  an  agent  of  the  defendants,  and 
whose  negligence  if  that  occurred  was  imputed  to  the 
defendants. 

I  think  that  no  exception  was  taken  which  calls  for  a 
reversal  of  the  judgment  and  that  it  and  the  order  ap- 
pealed from,  should  be  affirmed  with  costs. 


HANNAH  W.  ANDREWS,  as  General  Guardian,  &c. 

V.  JOHN  TOWNSHEND,  et  al. 

Vendor  and  purchaser — Assignee  in  bankruptcy^  omission  to  obtain  leave 
to  bring  action  against^  ^ff^  on  decree  and  sale  in  mortgage  foreclos- 
ure— Parties — right  of  general  guardian  to  sue  for  infant  in  ejectment. 

A  decree  for  a  sale  of  property  in  this  state  in  a  foreclosure  suit  bix)ught 
in  the  court  of  chancery  against  an  assignee  in  bankruptcy  under  the 
act  of  1841,  as  such  where  the  assignee  was  duly  served  with  summons, 
etc.,  and  failed  to  appear,  defend  or  make  application  for  relief,  is  not 
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void  because  of  an  omission  to  procure  leave  of  the  Federal  couit,  to 
sue  such  assignee;  and  a  sale  of  the  property  under  such  decree  is 
yalid,  and  furnishes  no  ground  for  rejection  of  a  title  made  thereunder. 
Andrews  v.  Townshend,  53  Super.  Ct,  622,  followed  as  to  propriety  of 
bringing  ejeetmsnt  for  infant  in  the  name  of  the  general  guardian. 

Before  Freedman  and  0' Gorman,  J  J. 

Decided  June  20,  1888. 

Verdict  for  plaintiff,  subject  to  opinion  of  general 
term. 

Action  in  ejectment,  for  the  recovery  of  certain  lots 
of  land,  formerly  a  part  of  Harlem  commons. 

A  verdict  for  the  plaintiff  was  rendered  by  instruc- 
tions from  the  court,  and  an  order  was  subsequently 
made  under  stipulation  of  counsel  that  the  verdict 
should  be  set  aside,  and  that  a  verdict  should  be  en- 
tered for  the  plaintiff,  subject  to  the  opinion  of  the 
general  term,  that  Elizabeth  B.  Andrews,  an  infant,  is 
the  owner  of  the  real  estate  described  in  the  amended 
complaint,  and  that  the  plaintiff,  as  guardian,  is  en- 
titled to  the  benefit  of  said  real  estate. 

The  facts  appear  in  the  opinion. 

John  Andrews  attorney,  and  D.  P,  Barnard,  of 
counsel  for  plaintiff : — 

I.  The  judgment  against  Finley's  administrators  was 
valid.  It  was  on  personal  service  of  the  summons,  and 
was  proved  by  the  written  admission  of  the  defendants. 
By  §  138  Code  this  was  sufficient  to  give  the  court  ju- 
risdiction. The  omission  to  verify  the  admission  is  a 
mere  irregularity.  The  judgment  is  good  as  between 
the  parties  and  cannot  be  impeached  collaterally.  *  Read 
V.  French,  28  N.  Y.  285 ;  Neusbaum  v.  Kein,  24  Ih. 
325 ;  Dunham  v.  Waterman,  VJ  lb.  9 ;  Sheldon  v,  Stry- 
ker,  34  Barb.  116. 

II.  The  order  purporting  to  appoint  a  receiver  was 
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valid.  The  proceeding  was  by  §  294  of  the  Code  regu- 
lar, as  notice  thereof  was  discretionary  with  the  judge. 
The  order  appointing  the  receiver  cannot  be  impeached 
collaterally. 

III.  The  proceedings  for  the  foreclosure  of  the  mort- 
gage were  legal.  The  general  assignee  was  made  a 
party  and  served,  and  the  court  had  jurisdiction.  The 
court  of  chancery  in  1841  had  concurrent  jurisdiction 
to  settle  rights  accruing  under  the  bankruptcy  law, 
especially  where  the  general  assignee  made  no  objec- 
tion. Anonymous,  10  Paige  20 ;  Johnson  v.  Fitzhugh, 
3  Barb.  Ch.  360 ;  Storm  o.  Waddell,  2  Sandf.  Ch,  494. 
When  as  matter  of  law  and  fact  it  is  found  or  conceded 
that  a  party  named  has  title,  that  is  suflBcient — his  pos- 
session is  presumed ;  and  the  occupation  by  any  other 
person  is  presumed  to  be  in  subordination  to  the  legal 
title,  unless  it  appear  that  the  premises  have  been  held 
adversely  to  such  legal  title  for  20  years  before  suit 
brought.  Stevens  v,  Hansen,  39  N.  T.  302.  Objec- 
tions to  the  proceedings  in  bankruptcy  are  not  available 
to  the  defendant.  "  The  court  had  jurisdiction  of  the 
subject  matter,  and  of  the  person  of  the  bankrupt 
and  if  there  was  any  defect  or  irregularity  it  is  to  be 
impeached,  if  at  all,  by  a  direct  proceeding,  and  cannot 
be  availed  of  by  this  defendant  as  an  impeachment  of 
the  title  acquired  thereby."     lb. 

IV.  If  any  party  has  been  injured  by  any  wrongful 
act  of  the  executors  of  Andrews  or  of  Lapaugh,  or  of 
the  assignee  appointed  in  this  case,  that  party  is  not  a 
defendant  here,  nor  is  the  plaintiff  in  this  action  the 
party  who  inflicted  such  injury.  Such  act  must  be 
remedied  in  a  proper  action  for  that  purpose  in  which 
all  persons  are  parties,  and  the  action  must  be  com- 
menced within  the  proper  time. 

John  Townshend  and  Henry  Arden,  for  defendants. 
I.  Action  is  improperly  brought  in  name  of  and  by 
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non-resident  general  guardian  of   the  infant.     Action 
should  have  been  in  the  name  of  the  infant. 

11.  The  judgment  in  the  foreclosure  suit  was  void 
because  brought  without  leave  of  the  court.  When  the 
foreclosure  suit  was  begun  the  title  to  the  property  was 
held  by  the  assignee.  U.  S,  Bankrupt  Actj  1841,  §§3, 
5,  6,  9,  11.  The  position  of  an  assignee  in  bankruptcy 
is  identical  with  that  of  a  receiver.  The  assignee  is  a 
trustee  for  the  creditors.  Van  Sachs  v.  Kritz,  72  N.  Y. 
548,  An  action  cannot  be  had  against  a  receiver  with- 
out leave  fii'st  obtained  from  the  court  by  which  he  was 
appointed.  Melenda  v.  Barbour,  78  Va.  544  ;  Reed  v. 
Richmond,  4  So.  E.  Rep.  588 ;  Phelps  v.  Sillick,  8  Bank. 
Reg.  390;  High,  Receivers,  §§  134*,  139;  Evelyn  v. 
Lewis,  3  Hare^  472 ;  De  Winton  v.  Mayor,  28  Beav.  200 ; 
Wiswall  V.  Sampson,  14  How,,  U.  S.j  66 ;  Bartow  v. 
Barbour,  104  U.  8.  Rep.  126  ;  Attv.  Genl.  v.  Guardian 
Ins.  Co.,  77  N.  Y.  272;  Davis  ??.  Gray,  16  Wall.  203; 
Woodruff  V.  Jewett,  37  Hun^  208.  The  obtaining  leave 
to  sue  a  receiver  is  not  a  question  of  contempt  but  of 
jurisdiction.     Bartow  v.  Barbour,  104  U.  S.  Rep.  126. 

in.  Considering  the  judgment  to  be  valid  the  sale 
was  void.  Clifton  v.  Foster,  103  Mass.  234 ;  Yonley  v. 
Lavender,  21  Wall.  276  ;  Heidritter  v.  Elizabeth  Oil  Co., 
112  U.  S.  Rep.  294 ;  Lichtenburg  v.  Herdtfelder,  103  iV. 
7.  306. 

IV.  The  sale  was  unauthorized  because  at  the  time, 
in  contemplation  of  law,  the  property  was  out  of  the 
state.  Co  veil  v.  Heyman,  111  U.  S.  Rep.  182.  Jones 
on  Mortgages,  §  1444 ;  Burckle  v.  Eckhart,  3  iV.  F.  137  j 
Bosworth  V.  Vandewalker,  53  lb.  597;  Am.  Un.  Co.  v. 
Middleton,  80  lb.  408 ;  Cragin  v.  Lovell,  88  lb.  258- 
263.  Abelman  v.  Booth,  21  ffoio.  U.  S.  516 ;  Tarble's 
Ca.se,  13  Wall.  397;  Covell  v.  Heyman,  111  U.  8.  183. 

V.  The  sale. was  void  because,  at  the  time  it  was 
made,  the  res,  the  subject  of  the  action,  was  in  the 
custody  of  the  United  States  district  court.  Covell  v. 
Heyman,  111   U.  8.  Rep.  182;  Pittman  v.  Johnson,  35 


1 


144  ANDREWS  V.  TOWNSHEND. 

Defendants^  points. 

Bun,  42;  Havens  v.  Brooklyn  Bk.  &  T.  &  C.  346; 
Kilmer  v.  Robert,  8  Abb.  iV.  C.  426 ;  Clifton  v.  Foster, 

103  Mccs8.  234;  Heidritter  v.  Elizabeth  Oil  Co.,  112 
U.  S.  Rep,  294 ;  Borer  v.  Chapman,  119  lb.  600 ;  First 
Nat.  Bank  v.  Dunn,  97  N.  T.  158 ;  Wiswall  v.  Sampson, 
14  How.  U.  S.  66,  67 ;  Crouse  v.  Frothingham,  97  N.  Y. 
106-114;  Phelps  V.  Sillick,  8  Bank  Reg.  390;  Peale  c. 
Phipps,  14  How.  368;  Hagan  v.  Lucas,  10  Pet.  400; 
Williams  v.  Benedict,  8  How.  107 ;  Pulliam  v.  Osborne, 
17  lb.  471 ;  Taylor  v.  Carryll,  20  lb.  583  ;  People's  Bk. 
V.  Calhoun,  102   U.  S.  Rep.  256 ;  Barlow  v.  Barbour, 

104  lb.  126 ;  Phelps  v.  Sillich,  8  Bank  Rep.  390 ;  Lehigh 
Coal  Co.  V.  Cent.  R.  R.,  3  Cent.  Rep.  95 ;  Havens  v. 
Brooklyn  Bk.,  &' T.  dk  C.  346;  Kilmer  v.  Roberts,  8 
Abb.  N.  C.  426 ;  Noe  v.  Gibson,  7  Paige  513 ;  Albany 
City  Bank  v.  Schermerhorn,  9  lb.  373 ;  Pulliam  v. 
Osborne,  17  How.  U.  S.  R.  471 ;  Norton's  Assignee  v. 
Boyd,  3  lb.  636 ;  Cleveland  v..  Boerum,  24  N.  Y.  613 ; 
Tyler  v.  Gaff,  91  U.  S.  R.  521 ;  Jerome  v.  Carter,  94 
U.  S.  R.  734. 

VI.  As  this  is  a  case  which  may  be  carried  to  the  su- 
preme court  of  the  United  States  the  decisions  of  that 
court  are  authoritative.  Palmer  v.  Hussey,  119  U.  S. 
Rep.  96. 

VII.  The  judgment  against  Finley's  administrators 
was  void.  The  clerk  had  no  power  to  enter  a  judgment, 
except  on  the  proof  of  service  of  process  and  of  a  fail- 
ure to  answer.  The  admission  indorsed  on  the  sum- 
mons was  not  equivalent  to  a  service.  The  signatures 
were  not  proved  and  the  court  could  not  take  judicial 
notice  of  them.  Litchfield  v.  Burwell,  5  How.  Pr.  R. 
346;  Read  v.  French,  28  iV.  Y.  294--5;  Hallett  v. 
Righters,  13  How.  Pr.  AQ.  A  judgment  roll  on  failure 
to  answer  must  contain  proof  of  due  and  timely  service 
of  the  summons.  Macomber  t).  The  Mayor,  17  Abb.  Pr. 
36-42  ;  Bosworth  v.  Vandewater,  53  N.  Y.  597 ;  Archer 
V.  Furness,  4  Redf.  88. 

Vni.  The  order  purporting  to  appoint  a  receiver  was 
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void.  It  was  made  without  any  proceeding  against  the 
defendants  in  the  action^  and  without  any  notice  to  such 
defendants. 

IX.  The  assignment  hy  the  receiver  to  the  executors 
of  Andrews  was  an  assignment  of  the  mortgage  only. 
It  did  not  even  purport  to  assign  the  bond.  Such  an 
assignment  is  a  nullity.  Merritt  v.  Bartholick,  36  iV. 
7.44. 

X.  Although  the  executors  of  Andrews  took  nothing 
from  the  receiver,  they  might  still  enforce  their  one 
half  of  the  mortgage,  but  in  a  proceeding  so  taken,  to 
which  the  owner  of  the  other  one  half  of  the  mortgage 
was  not  a  party,  the  plaintiffs  could  not  divest  the  owner 
of  such  other  one  half  of  his  rights.  Schrauth  v.  Dry 
Dock  Bank,  86  N.  T.  394. 

XL  There  was  no  evidence  to  warrant  a  verdict 
against  Catherine  Williams.  She  was  living  with  her 
husband  on  the  premises.  Sanford  v.  Pollock,  105  N. 
T.  452. 

By  the  Court. — O'Gorman,  J. — Both  the  plaintiff 
and  the  defendants  claim  title,  but  in  different  ways, 
through  William  C.  H.  Waddell,  general  assignee  in 
bankruptcy,  and  receiver  of  the  assets  of  Ebenezer  L. 
Williams,  a  bankrupt,  deceased. 

The  real  estate  here  in  dispute,  belonged  to  this 
Ebenezer  Williams  before  his  bankruptcy,  in  1843,  and 
had  been  mortgaged  by  him  for  the  sum  of  $750,  to 
John  Finley  and  Benjamin  Andrews,  both  deceased,  and 
the  main  question  in  this  case  is,  whether  or  not  an 
action  to  foreclose  that  mortgage,  brought  by  the  exec- 
utors of  Benjamin  Andrews,  against  the  said  Waddell  as 
general  assignee  in  bankruptcy,  in  the  supreme  court  of 
this  state,  was  well  brought,  and  the  judgment  in  favor 
of  the  plaintiffs  therein,  valid,  and  the  sale  thereunder 
in  September,  1856,  effectual  to  vest  the  title  in  the 
purchaser.  If  the  proper  answer  to  this  question  be  in 
the  affirmative,  it  sustains  the  title  of  the  plaintiff. 

Vol.  XXIV.— 10 


146  ANDREWS  r.  TOWNSHEND. 

Opinion  of  the  Court,  by  O'Gorman,  J. 

The  defendants,  on  the  other  hand,  deny  the  validity 
of  that  judgment  and  sale  in  foreclosure,  and  claims  title 
under  a  sale  of  the  mortgaged  premises,  to  himself,  by 
the  said  assignee  in  bankruptcy,  under  deed  dated  Janu- 
ary 13,  1863.  In  addition  to  this  deed  of  the  premises, 
he  relies  on  an  assignment,  to  himself,  by  the  adminis- 
tratrix and  heirs  at  law  of  John  H.  Finley,  one  of  the 
mortgagees,  by  which  assignment,  all  their  rights  to  the 
mortgaged  premises  and  to  the  bond  and  mortgage  were 
conveyed.  If  this  deed  and  assignment  be  valid  and 
effectual,  the  defendants'  contention  should  prevail. 
The  burden  of  proving  her  title  rests  on  the  plaintiff. 

Before  considering  this  cardinal  issue  in  the  case,  a 
preliminary  objection,  made  by  the  defendants,  calls  for 
consideration.  It  is  contended  that  this  action  should 
have  been  brought,  not  in  the  name  of  the  guardian  of 
the  minor,  but  in  the  name  of  the  minor  as  plaintiff, 
and  that  the  complaint  should  have  been  dismissed  on 
that  account.  The  general  term  of  this  court,  in  its 
opinion  heretofore  rendered  in  this  case  (53  Super.  Ct. 
522)  considered  and  overruled  that  objection.  See  also 
Cagger  «?.  Lansing,  64  iV^.  Y.  417,  in  which  an  action,  so 
brought,  was  sustained. 

The  main  contention  as  to  the  validity  of  the  judg- 
ment and  sale  in  foreclosure,  under  which  plaintiff 
claims,  arises  thus :  Ebenezer  L.  Williams,  the  original 
owner  of  the  premises,  was  declared  a  bankrupt  in 
1843.  He  had  previously  mortgaged  them  to  John  H. 
Finley  and  Benjamin  Andrews  in  1835.  William  C.  H. 
Waddell,  was  general  assignee  in  bankruptcy,  and  be- 
came assignee  of  the  estate  of  Williams.  Finley,  one 
of  the  mortgagees,  died  intestate,  and  indebted  to  Ben- 
jamin Andrews,  the  other  mortgagee,  in  the  sum  of 
$197.74.  Benjamin  Andrews  died  in  1850,  leaving  a 
will,  and  his  son,  Benjamin  Andrews,  and  his  widow, 
were  appointed  his  executors.  In  1852,  they  assigned 
to  one  Lapaugh,  the  claim  against  Finley  for  this  sum 
of  $197.74,  and  Lapaugh  commenced  an  action  to  recover 
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payment  of  this  money  against  the  administrators  of 
Finley.  In  the  judgment  roll  of  this  action,  appears  an 
indorsement  on  the  summons :  "  September  18,  1852. 
We  admit  personal  service  of  a  copy  of  the  within  sum- 
mons on  us  this  day.  James  Wilson,  administrator  of 
J.  H.  Finley,  deceased.  Sara  S.  Finley,  administratrix 
of  J.  H.  Finley,  deceased."  No  other  evidence  of  service 
of  the  summons  appears.  In  October,  1852,  judgment 
in  favor  of  Lapaugh  in  this  action  was  entered  for 
|197.74,  and  $161  interest.  In  1854,  an  order  was 
made  by  the  surrogate,  on  notice  to  said  administrators 
of  Finley,  deceased,  that  execution  issue  against  them, 
for  the  amount  of  the  judgment,  and  execution  was 
issued  and  $70  made  thereon.  In  1855,  Lapaugh  ob- 
tained an  order  to  examine  Benjamin  Andrews,  said 
executor  of  his  father  Benjamin  Andrews,  deceased,  as 
to  property  in  his  hands  belonging  to  the  estate  of 
Finley.  In  obedience  to  this  order,  Benjamin  Andrews, 
said  executor,  appeared  and  testified  that  he  had  found 
among  the  assets  of  his  father  the  mortgage  made  by 
Williams  in  1835,  to  Finley  and  Andrews,  for  $750. 
Thereupon  in  1855,  an  order  was  made  by  Judge  Clerke 
appointing  J.  F.  Kendall,  receiver  of  all  property  of  the 
administrators  of  Finley.  In  September,  1855,  the  re- 
ceiver assigned  the  mortgage  to  Benjaniin  Andrews  and 
Elizabeth  Andrews,  as  executors  of  Andrews,  deceased. 
Thus,  all  the  title  to  the  mortgage  became  vested  in 
these  executors  of  Benjamin  Andrews,  deceased,  who 
had  been  originally  one  of  the  mortgagees,  and  entitled 
to  one  half  of  the  amount  lent  on  the  mortgage,  all  the 
remaining  interest,  which  had  belonged  to  Finley,  vest- 
ing in  the  said  executors  by  this  assignment  from 
KendaU,  as  receiver. 

The  title  to  the  mortgaged  premises  was  vested  in 
Waddell,  the  general  assignee  in  bankruptcy  of  Wil- 
liams the  mortgagor,  subject  to  the  mortgage,  and  all 
equities,  which  would  affect  the  bankrupt  himself. 
Stonn  V.  Waddell,  2  Sand.  Ch.  503. 
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An  action  was  thereupon  brought  against  Waddell  as 
such  assignee,  by  Benjamin  Andrews  and  Elizabeth 
Andrews,  executors,  for  foreclosure  of  that  mortgage, 
in  the  supreme  court  of  this  state,  and  the  summons 
and  notice  of  the  object  of  the  action  were  duly  served 
on  Waddell  personally.  No  appearance  being  made, 
and  no  defense  being  made  by  him,  judgment  of  fore- 
closure and  sale  was  entered,  and  the  mortgaged  prem- 
ises were  sold  by  the  referee  to  sell,  to  George  G. 
Andrews,  through  whom  the  plaintiff  claims. 

The  defendants  contend  that  this  judgment  of  fore- 
closure is  wholly  void,  inasmuch  as  the  defendant 
named  therein  was  an  assignee  and  receiver  in  bank- 
ruptcy, and  that  an  action  against  him  in  a  state  court 
was  not  well  brought,  unless  the  consent  of  the  Federal 
court  had  first  been  obtained. 

The  defendants'  argument  depends  on  the  position 
that  the  jurisdiction  of  the  Federal  court  in  all  cases  of 
bankruptcy,  and  as  to  all  claims  against  the  property  of 
the  bankrupt,  real  and  personal,  is  paramount,  and  ex- 
cludes all  action  therein  of  a  state  court.  I  do  not  find 
that  this  position  is  sustained,  either  directly,  or  by  nec- 
essary inference,  in  the  authorities  cited  by  the  learned 
counsel  for  the  defendants.  In  these  cases  the  court  is 
careful  to  confine  its  decision  to  the  special  facts  on 
which  the  controversy  arose. 

In  the  courts  of  this  state,  it  has  been  held  that  to 
bring  a  suit  against  a  general  assignee  or  receiver  in 
bankruptcy,  without  first  procuring  the  leave  of  the 
Federal  court,  is  not  a  jurisdictional  defect,  although 
it  may  be  perhaps  regarded  as  a  contempt  of  court. 
Cleveland  v.  Boerum,  24  -A^.  Y.  615;  Chautauque  Co. 
Bank  v.  Risley,  19  lb.  376. 

The  intendment  of  law  is  that  the  state  supreme 
court  of  general  powers,  has  jurisdiction  both  over  the 
subject  matter  of  the  action  and  the  person  of  the  de- 
fendant, unless  the  contrary  appears,  and  the  record  of 
judgment  is  prima  facie  evidence,  and  will  be  held  to 
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be  conclusive,  unless  clearly  and  explicitly  disproved. 
Bosworth  V.  Vandewater,  53  iV.  Y.  597. 

In  the  case  at  bar,  the  assignee  in  bankruptcy  re- 
ceived timely  notice  of  the  pendency  of  the  action  to 
foreclose,  and  could  have  appeared  and  defended,  if  any 
defense  existed,  or  even  after  judgment  was  entered, 
would,  no  doubt,  have  been  permitted,  in  the  interest  of 
justice,  to  present  his  defense.  It  is  held  that  if  he  had 
appeared  in  the  action  he  would  have  waived  any  ob- 
jection, that  might  have  been  claimed  to  exist,  as  to  the 
jurisdiction  of  the  court.  Eyster  v.  Gaff,  91  U.  S.  521, 
525.  His  failure  to  appear  after  service  of  the  sum- 
mons, etc.,  on  him,  should  in  justice  and  reason,  have 
the  same  effect,  and  be  treated  as  an  admission  that 
there  was  no  real  defense  to  the  action. 

The  judgment  in  foreclosure  being  sustained,  as  being 
within  the  jurisdiction  of  the  state  supreme  court,  it 
follows  that  it  cannot  be  assailed  collaterally,  and  is  of 
binding  force  and  effect. 

The  defendants'  third  objection  that  even  if  the  judg- 
ment were  valid,  yet  the  sale  was  void,  is  not  sustained. 
The  defendants  contend  that  the  only  office  of  the  fore- 
closure suit  in  this  case,  was  to  establish  the  lien  and 
determine  the  amount  due,  and  that  it  had  no  power  to 
decree  a  sale,  because,  by  the  decree  in  bankruptcy,  the 
property  was  removed  out  of  the  jurisdiction  of  the 
state  court.  The  authority  on  which  the  defendants 
rely  in  support  of  that  position  is  Walling  v.  Miller, 
108  N.  T,  173.  This  case  is  not  authority  for  the 
defendants'  argument,  and  has  no  bearing  on  the  case 
at  bar.  It  holds  that  where  a  receiver  is  appointed 
of  chattel  property,  two  days  after  levy  of  an  execu- 
tion against  the  judgment  debtor  the  owner  of  the 
property,  the  sale  of  the  property  under  this  execu- 
tion, without  leave  of  the  court  appointing  the  receiver, 
and  the  taking  of  the  same  out  of  the  possession  of  the 
receiver  was  unlawful.  In  the  case  at  bar  the  property 
was  real,  not  personal,  and  situate  in  the  state  of  New 
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York;  the  mortgage  was  a  specific  lien  on  that  prop- 
erty; and  all  that  the  receiver  in  bankruptcy  took  by 
virtue  of  his  appointment,  was  the  equity  of  redemp- 
tion. The  existence  of  the  mortgage  unpaid,  gave  the 
mortgagee  a  lien  on  the  premises,  constituting  a  valua- 
ble property,  including  the  right  to  foreclose  in  the 
state  court  and  sell  in  order  to  obtain  payment,  and 
that  property  could  not  be  taken  without  due  process  of 
law  The  judgment  in  foreclosure  being  held  to  be 
valid,  it  follows  that  the  sale  of  the  property  under  the 
judgment  was  also  valid,  in  the  absence  of  any  attempt 
by  afl&rmative  action,  before  any  tribunal,  to  set  it 
aside. 

The  fourth  objection,  viz.,  that  the  sale  was  unauthor- 
ized because  the  property  was,  in  contemplation  of  law, 
out  of  the  state,  is  not  sustained.  The  premises  were 
and  are  both  actually  and  in  contemplation  of  law  in  the 
city  of  New  York. 

The  fifth  and  sixth  objections  are  overruled. 

The  seventh  objection  is  that  the  clerk  had  no  power 
to  enter  a  judgment  in  the  action  of  Lapaugh  v.  Finley's 
Administrators,  except  on  proof  of  service  of  process 
and  of  failure  to  answer.  The  case  of  Read  v.  French, 
28  i\r.  Y.  285,  cited  by  defendants,  is  not  in  point. 
There,  it  did  not  appear  in  what  manner  service  was 
made,  whether  it  was  personal  or  by  publication.  In 
the  action  here  in  question,  personal  service  is  admitted. 
Any  mere  irregularities  are  covered  by  the  judgment 
itself. 

The  ninth  objection,  that  the  assignment  by  the  re- 
ceiver, Kendall,  to  the  executors  of  Andrews,  was  an 
assignment  of  the  mortgage  only,  is  overruled.  There 
is  no  evidence  in  the  case  that  the  bond  did  not  go  with 
the  mortgage,  or  that  the  bond  was  at  the  time  of  the 
assignment  in  any  other  hands  but  his.  The  cases 
where  the  bond  was  placed  in  the  hands  of  one  person 
as  security  for  one  sum  of  money  lent  on  it,  and  another 
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and  further  sum  was  lent  on  the  mortgage,  have  no 
analogy  to  the  case  at  har. 

The  tenth  objection  is  overruled.  The  statement  of 
the  case  shows  that  all  the  interests  both  of  Benjamin 
Andrews  and  John  H.  Finley,  the  original  mortgagees, 
vested  in  the  executors  of  Andrews. 

The  eleventh  objection  is  overruled.  The  case  of 
Sanford  v.  Pollock,  105  N.  Y  452,  cited  by  the  defend- 
ants, relates  to  the  question  of  liability  of  a  married 
woman  for  rent  on  a  lease,  signed  by  her  husband  on 
her  behalf,  but  without  any  evidence  of  his  authority  to 
bind  her.     It  has  no  bearing  on  the  case  at  bar. 

These  are  the  only  objections  which  have  seemed  to 
me  to  require  special  attention  or  notice.  The  others 
are  overruled. 

The  verdict  for  the  plaintiff  should  be  sustained,  and 
judgment  entered  that  the  infant,  Elizabeth  Bi  Andrews, 
is  the  owner  of  the  real  estate  in  question,  and  that  the 
plaintiff,  as  guardian,  is  entitled  to  the  benefit  of  the 
same. 


Fbeedman,  J.,  concurred. 


ANNA  ROTT,  Appellant  v.  THE  FORTY-SECOND 
ST.  &  GRAND  ST.  FERRY  R.  R.  CO.,  Respondent. 

Negligence — Street  ears. 

Where  the  question  of  the  negligence  of  the  conductor  in  starting  a  car 
depends  on  the  inferences  to  be  drawn  from  surrounding  circumstances, 
the  case  should  go  to  the  jury. 

Before  Sedgwick,  Ch.  J.,  and  Ingraham,  J. 

Decided  June  20,  1888. 
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Appeal  by  plaintiff  from  judgment  dismissing  com- 
plaint, upon  the  merits  entered  upon  order  made  at  the 
trial  before  the  jury. 

The  facts  appear  in  the  opinion. 

John  Fennellf  for  appellant. 

Freling  H.  Smith,  for  respondent. 

Per  Curiam. — The  action  was  for  damages  from  neg- 
ligence alleged  in  the  complaint.  The  plaintiff  accord- 
ing to  her  own  testimony  and  that  of  her  daughter, 
accompanied  her  daughter  into  a  car  of  defendant.  The 
daughter  testified  that  she  told  the  conductor  that  the 
plaintiff  was  not  a  passenger,  and  the  plaintiff  turned 
and  proceeded  to  leave  the  car.  At  a  point  when  she 
was  about  to  step  from  the  platform  down  to  the  street, 
as  she  testified,  the  conductor,  as  she  also  testified,  rang 
the  bell.  The  car  moved  forward  and  the  motion  threw 
the  plaintiff  upon  the  street.  At  the  end  of  the  testi- 
mony, the  learned  judge  thought  that  there  was  not 
enough  testimony  to  justify  the  jury  in  finding  that  the 
conductor  had  any  reason  to  think  that  the  plaintiff  did 
go  upon  the  car  as  a  passenger,  or  that  he  knew  that 
she  was  proceeding  to  leave  the  car  or  intended  to  leave 
it,  at  the  time  he  rang  the  bell. 

The  declaration  to  the  conductor  that  the  plaintiff 
was  not  a  passenger,  accompanied  with  circumstantial 
evidence  such  as  the  place  where  he  stood,  his  field  of 
vision  there,  the  probability  of  the  direction  of  his  ob- 
servation in  the  ordinary  performance  of  his  duty,  made 
the  case  such  that  it  should  have  been  submitted  to  the 
jury. 

The  judgment  is  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 
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THE  MAYOR,  &c.,  OF  NEW  YORK  CITY,  Respon- 
dents V.  JOHN  H.  STARIN,  Impleaded,  &c.,  Appel- 
lant. 

Injunction  against  general  and  ordinary  business  of  corporation — void 
under  §  1809  Code,  when  granted  tviihout  notice. 

An  injanction  order  suspending  what  is,  in  fact,  the  general  and  ordinary 
business  of  a  corporation,  upon  the  ground  that  said  business  is  unlaw- 
ful or  uUra  vires,  is  void,  unless  granted  upon  notice  to  the  proper 
officer  of  the  corporation,  as  provided  in  §  1809  of  the  Code,  without 
regard  to  the  question  whether  said  business  is  or  is  not  illegal  or  ultra 
tires. 

Where  the  injunction  order  is  also  directed  to  an  individual  joined  as  de- 
fendant with  the  corporation,  and  if  obeyed  by  him,  would  suspend  the 
general  and  ordinary  business  of  the  corporation,  such  order  is  void  as 
b  said  individual  defendant. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  J  J. 

Decided  June  27,  1888. 

Appeal  by  defendant  John  H.  Starin  from  an  order 
adjudging  him  guilty  of  contempt  of  court. 

The  facts  appear  in  the  opinion. 

A.  J.  Dittenhoefer,  attorney,  and  Boscoe  Conklingy 
Charles  C.  Beaman  and  James  McNarnee,  of  counsel 
for  appellant : — 

I.  The  injunction  order  of  August  11  was  absolutely 
void  under  §  1809  of  the  Code  of  Civil  Procedure,  and 
all  proceedings  based  upon  it  must  be  dismissed,  it  hav- 
ing been  obtained  without  notice,  and  its  effect  being  to 
suspend  the  general  and  ordinary  business  of  the  cor- 
poration. §§  1809, 1812,  Code  Civ.  Proc.  There  can  be 
no  doubt  that  these  sections  cover  this  very  case.     Here 
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is  a  corporation  organized  in  another  state  for  the  ex- 
press purpose  of  running  steamboats  and  carrying  on  a 
transportation  business  by  water  between  points  on 
Staten  Island  and  in  New  York  city,  and  said  city  is  one 
of  the  places  of  doing  business  named  in  the  articles  of 
incorporation.  It  is  charged  with  running  steamboats 
between  such  points  and  transporting  passengers  and 
freight  thereon.  If  it  were  not  so  it  would  not  have 
been  made  a  defendant,  and  the  complaint  and  affidavits 
show  that  it  was  the  practical  operator  of  these  boats. 
This  was  the  business — the  daily,  general,  ordinary  busi- 
ness it  was  carrying  on  when  this  order  was  made.  The 
plaintiffs  wished  to  stop  this  business.  The  order  they 
obtained,  without  notice,  is  aimed  directly  at  this  busi- 
ness, and  is  very  comprehensive.  It  enjoined  the  com- 
pany from  running  any  boats  between  any  point  on 
Staten  Island  and  any  point  on  Manhattan  Island,  and 
the  boats  were  at  once  stopped. 

Plaintiffs  urge  that  the  words  "  general  and  ordinary 
business"  should  not  be  construed  to  cover  the  business 
which  this  company  was  conducting,^rs<,  because  the 
company  was  not  organized  to  run  a  ferry  which  the 
complainant  alleges  it  was  doing ;  second,  because  the 
running  of  such  a  ferry  was  in  contravention  of  a  stat- 
ute of  the  state,  and  therefore  illegal ;  and  third,  the 
business  it  was  transacting  was  unlawful  because  it  in- 
fringed upon  the  ferry  rights  of  New  York  city,  (a)  As 
to  the  first  point,  a  proposed  New  Jersey  corporation  ex- 
pressly designing  to  do  a  ferry  business,  must  organize 
under  this  act  or  it  cannot  organize  at  all.  (6)  As  to 
the  second  point,  the  authorities  we  will  hereafter  refer 
to  show  most  clearly  that  even  if  there  were  a  statute 
prohibiting  the  running  of  a  ferry,  this  would  not  dis- 
pense, in  an  action  of  this  kind,  brought  in  aid  of  a  pri- 
vate right  and  in  no  way  to  enforce  any  statutory 
penalty,  with  the  giving  of  notice.  But  no  such  statute 
exists,  (c)  If  it  be  said  that  it  is  unlawful  for  this  com- 
pany to  run  this  line  or  alleged  ferry,  because  the  city 
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of  New  York  claims  to  own  the  route,  it  may  be  said 
that  this  is  the  very  question  which  this  suit  is  brought 
to  decide,  and  if  prejudgment  can  be  permitted  under 
such  a  specious  pretext,  the  section  is  worthless  as  a 
protection  to  corporations,  because  in  every  injunction 
suit  the  allegation  is  that  the  defendant,  person  or  cor- 
poration, is  doing  something  unlawful,  and  infringing 
the  rights  of  the  person  asking  for  the  injunction.  But 
this  point  has  been  met  by  the  courts.  Town  of  Middle- 
town  V,  The  Rondout  &  Oswego  R.  R.  Co.,  its  Directors 
and  Others,  43  JBow.  Pr.  144.  481 ;  Wilkie  v.  Roches- 
ter &  State  Line  R.  R.  Co.,  12  Eun  242.  If  any  one 
wishes  for  any  reason  to  stop  the  general  and  ordinary 
busmess  which  is  being  carried  on  by  a  corporation  he 
cannot  do  so  in  any  way  but  by  first  giving  the  corpo- 
ration an  opportunity  to  be  heard. 

n.  It  was  suggested  on  the  argument,  that,  though 
the  injunction  is  void  as  against  the  corporation,  it  is 
valid  as  against  Mr.  Starin  and  Mr.  Clark.     The  first 
and  simple  answer  to  that  is  that  the  order  is  in  terms 
one  and  indivisible,  making  no  distinctions  between  the 
defendants,  and  aiming  to  stop  the  transportation  business 
which  was  being  carried  on  by  the  company  in  combin- 
ation with  the  other  defendants.     Its  aim  must  be  inter- 
preted by  the  facts  set  out  in  the  moving  papers  and 
it  must  be  confined  in  its  operation  to  the  case  there 
made.     Conway  v,  Taylor's  Exr.,  1  Black.  632  ;  115  U. 
S,  Rep.  258.     The  statute  declares  "  such  an  injunction 
order "  void.     It  is  a  plain,  unequivocal  statutory  pro- 
vision, which  makes  no  reservations,  but,  so  far  as  the 
language  goes,  abrogates  the   entire  order.     Its   spirit 
is  against  any  reservation  (cases  cited  above).     A  second 
consideration  militating  against  this  proposal  to  validate 
the  order  sufficiently  to  accomplish  the  substantial  ob- 
ject sought   by  it  is  that  the  plaintiffs'  statements  in 
their  papers  as  to  the  relation  which  these  two  persons 
hear  to  the  Steamboat  Company,  taken  in  connection 
^th  the   statute,   render    this  point  untenable.     Mr. 
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Clark,  a  pilot,  was  an  employee  of  the  company,  as 
were  the  three  other  defendant  pilots  and  four  defend- 
ant engineers.  The  allegation  is  that  Clark  was  "mas- 
ter." As  to  all  these  persons  whose  services  were 
indispensable  to  the  transaction  of  the  general  and  ordi- 
nary business  of  this  corporation,  the  claim  of  the  plaint- 
iffs now  is  that  the  injunction  was  valid,  while  as  to  the 
company  it  was  not.  To  what  an  absurd  position  does 
this  interpretation  reduce  the  act  and  the  courts!  In 
this  view  the  courts  should  say  to  the  company,  you  can 
go  on  and  transact  your  ordinary  business,  while  they 
say  to  all  its  employees  (for  if  they  can  say  so  to  one 
they  can  say  so  to  all)  you  shall  not  lift  a  hand  to  carry 
on  the  business  of  this  company.  The  practice  of  mak- 
ing parties  defendant  of  persons  thus  situated  or  em- 
ployed was  severely  condemned  and  an  injunction  set 
aside  in  Grover  v.  Swain,  29  Han  454,  and  its  advocates 
ought  not  to  be  assisted  out  of  their  difficulties  by  the 
courts.  As  to  Mr.  Starin  the  case  stands  upon  the  same 
principle.  The  plaintiffs  say  of  Mr.  Starin,  that  he  con- 
ceived the  organization  of  this  company,  caused  his 
employees  and  tools  to  incorporate  it,  furnishes  it  the 
boats  to  run,  this  company  is  a  scheme  devised  for  his 
personal  business  and  benefit  and  he  is  really  the  person 
now  actually  operating  the  ferry  purporting  to  be  oper- 
ated by  said  company.  The  city  made  to  the  court 
these  sweeping  declarations  as  to  Mr.  Starin's  support  of 
the  company  so  as  to  induce  an  injunction  against  him 
also,  on  the  theory  that  he  was  essentially  the  life  of  the 
company  and  that  without  him  it  could  not  carry  on  its 
business.  If  the  statements  of  the  plaintiffs  as  to  Mr. 
Starin's  connection  with  this  company  are  true,  and,  on 
this  appeal,  which  is  based  altogether  on  the  city's 
papers,  they  must  be  assumed  to  be  true,  let  the  court 
imagine  what  possible  result  could  follow  the  granting 
of  such  an  injunction  order,  though  good  against  Mr. 
Starin  alone,  except  the  total  stoppage  of  the  general 
and  ordinary  business  of   this  corporation.      It  is  the 
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effect  of  the  injunction,  not  its  mere  words  or  the  frame 
of  the  suit,  that  must  be  considered  in  determining 
whether  the  order  is  in  violation  of  the  statute.  It 
should  be  observed  that  the  language  of  section  1809 
does  not  limit  the  operation  of  the  section  to  cases 
where  the  injunction  order  bears  directly  against  the 
corporation  by  name.  If  the  operation  of  the  order 
"suspends  the  general  and  ordinary  business  of  a  cor- 
poration "  that  is  enough  to  vitiate  it.  If  it  be  said  that 
the  corporation  can  go  on  with  its  ordinary  business  by 
severing  its  connection  with  Mr.  Starin  and  getting  its 
boats,  docks,  supplies,  etc.,  from  some  other  party,  we 
reply  that,  as  the  plaintiffs  have  stated  the  facts,  that  is 
a  practical  impossibility.  They  connect  him  too  closely 
with  the  company  to  render  it  possible  for  it  to  shake 
him  off.  But  were  anybody  else,  whether  one  person 
or  more,  to  supply  the  same  facilities  ascribed  to  Mr. 
Starin,  an  injunction,  by  parity  of  reason,  would  go 
against  such  other  person  or  persons.  What  the  statute 
prohibits  is  the  suspension  of  the  business  of  the  corpo- 
ration. Can  it  be  said  that  where  a  company  is  com- 
pelled to  suddenly  change,  without  previous  notice,  all 
the  persons  on  whom  it  relies  in  order  to  carry  on  its 
business,  this  can  be  done  without  a  suspension,  if  only 
a  temporary  one,  of  its  business  ?  But  this  is  what, 
under  the  allegations  of  this  complaint,  this  company 
would  have  to  do,  if  Mr.  Starin  is  enjoined  from  doing 
what  he  is  charged  with  having  done  till  now. 

Benry  R.  Beekman^  corporation  counsel,  and  Thomas 
P'  Wickes  and  Alex.  D.  Keyes  of  counsel,  for  respon- 
dents : — 

I.  The  "  general  business "  of  the  company  was  not 
suspended.  The  certificate  of  incorporation  names  the 
places  where  the  business  of  the  Independent  Steamboat 
Company  may  be  carried  on,  and  includes  all  places 
acceasible  by  water  on  the  coasts  of  Long  Island,  and 
Staten  Island,  on  the  Kill  von  KuU,  Raritan  bay,  the 
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Hudson  river  and  the  tributaries  of  these  waters.  The 
injunction  only  restrained  the  running  of  ferry  boate 
between  New  York  and  Staten  Island.  The  **  general " 
business  of  the  company  might  still  continue.  At  most 
an  extremely  small  part  of  the  business  of  the  company 
was  suspended.  The  boats  of  the  company  might  still 
carry  on  "  the  business  of  common  carriers"  over  a  vast 
extent  of  waters,  covering  hundreds  of  miles,  undis- 
turbed by  the  injunction  of  the  city.  People  v.  Edson. 
19  J.  ik  S.  244 ;  Golden  Gate  Mining  Co.  v.  Super.  Ct., 
65  Cal.  187 ;  Doty  v.  Menasha,  14  Wut.  81 ;  Jleed  v. 
Jones,  6  lb.  680. 

II.  The  "  ordinary  business "  of  the  corporation  was 
not  suspended.  In  the  certificate  of  incorporation  there 
is  not  one  word  to  indicate  that  the  object  of  the  com- 
pany was  to  engage  in  the  ferry  business.  On  the  con- 
trary, it  is  there  expressly  stated  that  the  business  of 
the  company  was  to  be  that  of  common  carriers.  That 
the  business  of  common  carriers  and  the  business  of 
running  ferries  are  entirely  distinct  kinds  of  business 
with  different  rights  and  liabilities  has  been  definitely 
settled  bv  the  court  of  appeals.  Mayor  v.  Starin,  106 
N.  r.  l]  Wickoff  V.  Queens  Co.  Ferry  Co.,  52  N.  Y. 
32.  To  prove  that  the  suspension  of  a  business  entirely 
different  from  that  for  which  a  corporation  was  organ- 
ized is  not  the  suspension  of  that  same  corporation's 
ordinary  business  requires  no  argument.  At  best,  the 
ferry  business  may  have  been  an  incidental  part  of  the 
business  of  common  carriers  and  was  not  its  ordinary 
and  general  business.     (Cases  cited  under  Point  I.) 

m.  The  legislature  could  not  have  intended  to  pro- 
tect the  general  and  ordinary  business  of  a  corporation, 
if  such  general  and  ordinary  business  constituted  a 
crime.  Penal  Code,  §  416 ;  Hobbs  v.  The  Amador 
Canal  Co.,  66  Cal  161.  The  Penal  Code,  §  416,  pro- 
vides that  one  who  maintains  an  authorized  ferry,  shall 
be  punishable  by  a  fine  of  twenty-five  dollars  for  each 
time  of  crossing  or  running  of  such  ferry.     That  the 
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defendant^  the  Independent  Steamboat  Company,  did 
maintain  an  authorized  ferry,  has  been  decided  by  the 
court  of  appeals.  Mayor  v.  Starin,  106  iVl  Y.l.  That 
the  word  "  business,"  in  §  1809,  means  lawful  business, 
seems  to  follow  from  the  construction  given  by  Hoge- 
BOOM,  J.,  in  People  v.  Troy  House  Company,  44  Barh.y 
to  1  N.  Y.  Stat,  at  Large,  557. 

IV.  No  construction  of  the  statute  can  make  the  order 
void  as  to  the  defendant  Starin.  Section  1809  only  ap- 
plies to  corporations  and  their  officers.  It  was  not 
claimed  that  defendant  Starin  was  an  officer  of  a  corpo- 
ration. It  is  true  the  complaint  alleged  that  Starin  con- 
trolled the  Independent  Steamboat  Company.  But 
Starin's  answer  denied  this  allegation.  The  question 
does  not  arise  whether  the  Steamboat  Company  might 
not  have  disregarded  the  injunction.  The  point  is 
could  the  defendant,  John  H.  Starin,  disregard  it  ?  The 
fact  that  the  injunction  issued  against  a  corporation 
that  it  could  not  bind  (admitting  this  contention  to  be 
well  founded)  does  not  excuse  disobedience  on  the  part 
of  those  whom  it  could  bind  through  one  injunction 
issued  against  both  on  the  same  principle  that  a  judg- 
ment against  two  joint  debtors  may  be  void  as  to  one 
and  yet  valid  as  to  the  other.  The  question  therefore 
may  be  considered  as  if  the  defendant  Starin  alone  had 
been  enjoined  from  running  a  ferry.  In  such  a  case  he 
would  have  been  bound  to  obey  the  order  provided  the 
court  had  jurisdiction  of  his  person  and  of  the  subject 
matter.  That  the  order  was  irregular  or  erroneous 
would  be  no  excuse.  People  v.  Sturtevant,  9  N.  Y. 
263 ;  Mayor  v.  N.  Y.  &  S.  I.  Ferry  Co.,  66  lb.  622. 

By  the  Court. — Sedgwick,  Ch.  J. — The  case  is  stated 
by  the  counsel  for  respondents  to  be  as  follows : — 

"Starin  was  engaged  in  running  an  unlicensed  and 
therefore  unlawful  ferry  boat  between  Staten  Island 
and  New  York  by  means  of  a  corporation  called  the 
Independent  Steamboat  Company.     This  company  was 
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incorporated  under  the  New  Jersey  .Act  of  April  7, 1875. 
The  incorporators  were  persons  other  than  Starin.  The 
company's  business  was  to  be  that  of  common  carriers 
and  was  to  be  transacted  at,  to  and  from  all  the  places 
in  New  Jersey  accessible  by  water  on  the  Hudson  river, 
Kill  von  Kull,  Raritan  bay,  and  their  tributaries,  and 
the  cities  of  New  York,  Brooklyn,  and  all  places  on  the 
Hudson  river,  Staten  Island  and  Long  Island.  It  also 
appeared  that  the  incorporators  of  this  company  were 
men  in  the  employment  of  or  under  the  control  of  the 
defendant  Starin ;  that  the  boats  used  by  the  company 
belonged  to  Starin  or  to  corporations  controlled  by  hini ; 
and  that  its  real  business  was  to  run  ferries  between 
New  York  and  Staten  Island." 

An  injunction  order  was  made  restraining  the  Inde- 
pendent Steamboat  Company  and  Starin,  from  running 
the  steamboats  named  in  the  order,  as  ferry  boats  be- 
tween New  York  and  Staten  Island,  or  any  other  boats 
or  vessels  as  ferry  boats  between  those  places. 

Starin,  it  is  assumed  now,  disobeyed  the  order,  and 
was  found  guilty  of  contempt  in  disobeying  it.  He  ap- 
peals from  that  order,  and  on  this  appeal  claims  that  the 
injunction  order  is  void  under  sections  1809  and  1812 
of  the  Code,  as  made  without  notice  to  the  proper  officer 
of  the  defendant  corporation  and  as  it  suspends  the  gen- 
eral and  ordinary  business  of  the  corporation. 

The  facts  that  have  been  cited  show  that  the  running 
of  the  steamboats  enjoined  by  the  order,  was  the  real 
business  of  the  defendant  corporation.  It  was  not  a 
particular  thing  done  in  the  course  of  the  business.  It 
was  a  business  and  the  defendant  corporation  had  no 
other  business,  as  matter  of  fact.  I  am  satisfied  that 
the  Code  refers  to  a  business  done  in  fact  by  a  corpora- 
tion, whether  or  not  the  charter  permits  them  to  do 
some  other  kind  of  business  which  it  might  do  but  does 
not  do.  The  fact  that  really  it  ran  a  ferry  unlawfully, 
necessarily  involved  according  to  the  purpose  of  the 
injunction,   that  its  business   should  be   stopped.     Its 
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business  was  stopped,  so  that  the  plaintiff  might  prevent 
the  running  of  the  ferry.  The  Code  says  the  business 
shall  not  be  stopped  for  any  reason. 

It  is  said  that  its  incorporation  did  not  justify  its 
doing  the  business  of  running  a  ferry,  and  that  in  that 
sense  it  was  not  within  its  corporate  powers.  Several 
things  might  be  said.  It  is  enough  to  say,  that  when 
the  injunction  asked  for,  is  to  be  aimed  at  the  general 
and  ordinary  business  of  a  corporation,  the  section  nec- 
essarily although  impliedly  forbids  that  whatever  must 
be  determined  against  the  corporation  as  the  foundation 
or  part  of  the  foundation  of  the  injunction,  shall  not  be 
passed  upon,  if  notice  has  not  been  given  to  a  proper 
officer  of  the  corporation. 

In  a  case  like  this,  a  judge  would  call  upon  the  plaint- 
iff to  show  why  such  an  order  could  be  granted.  The 
plaintiff  would  answer  the  business  of  the  corporation 
is  unlawful  or  ultra  vires.  The  judge  is  obliged  to  say 
that  a  determination  of  that,  cannot  be  made,  without 
notice  to  the  defendants.  On  notice  they  may  meet  the 
position. 

In  other  words,  the  statute,  when  it  prohibits  such  an 
injunction,  prohibits  the  means  by  which  such  an  in- 
junction can  only  be  made.  I  am  of  opinion  then  that 
the  order  was  void  against  the  defendant  corporation. 

For  reasons  of  a  similiar  kind  it  was,  as  I  think,  void 
against  Starin.  What  cannot  be  done  directly,  cannot 
be  done  indirectly.  The  injunction  order  against  Starin, 
when  obeyed  would  suspend  the  general  business  of  the 
corporation-defendant.  I  mean  to  confine  the  bearing 
of  what  I  say  upon  a  case  where  the  individual  is  joined 
as  defendant  with  the  corporation. 

The  case  of  the  plaintiff  substantially  is,  that,  while 
it  must  be  conceded  that  Starin  is  one  person  and  the 
corporation  is  another  person  by  law,  yet  the  corpora- 
tion 18  a  sham  as  far  as  it  can  be,  after  the  law  has 
created  it  and  given  it  definite  rights,  against  all  includ- 
ing the  plaintiff  and  Starin,  and  Starin  is  really  or  in 
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effect  the  corporation.  If  all  this  be  true,  yet  in  fact 
the  corporation  was  the  person  who  did  the  business. 
The  injunction  supposed  that  the  two  were  one,  and 
that  if  Starin  exercised  his  authority  over  the  incorpora- 
tors as  his  employees,  as  alleged,  or  over  the  boats  as 
their  owner,  then,  what  has  been  here  held  to  be  the 
general  business  of  the  corporation  would  be  stopped. 
I  am  of  opinion  that  the  injunction  against  Starin  is 
against  the  intent  and  letter  of  the  Code. 

If  the  injunction  was  against  Starin  as  an  agent  of  the 
corporation,  there  can  hardly  be  a  doubt  that  it  w^ould  be 
void  against  him.  On  this  case,  as  it  is  framed  by  the 
complaint  and  the  positions  taken  by  the  plaintiff  under 
it,  it  appears  that  substantially  the  relief  as  against 
Starin  is  ancillary  and  subordinate  to  the  relief  asked 
against  the  corporation.  The  former  should  follow  the 
other  and  abide  its  disposition. 

I  am  of  opinion  that  the  order  adjudging  the  appel- 
lant guilty  of  contempt  should  be  reversed  with  ^10 
costs  and  disbursements  to  be  taxed,  and  the  motion  to 
punish  denied  with  $10  costs. 

Freedman  and  Truax,  JJ.,  concurred. 


HORACE  SECOR,  Jr.,  et  al.,  Appellants  v.  MARY 
J.  CLARK  AS  Executrix,  &c..  Respondent. 

Assignment  to  one  holding  fiduciary  relation  to  assignor — When  set  asid&^ 
see  subducment  of  will  evidence  of—Jidudary  relation  when  exists. 

Where  one  who  has  received,  and  holds  in  a  fiduciary  capacity,  a  sum  of 
money,  insists  upon  retaining  and  does  retain  thereout,  for  his  own  use, 
a  portion  thereof,  and  procures  a  sealed  assignment  to  him  of  the  right 
and  interest  of  the  party  entitled  thereto  in  and  to  the  whole  of  the 
moneys  so  received  and  held,  paying  at  tlie  same  time  to  the  assignor 
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the  portion  not  retained,  nnder  circumstances  warranting  the  conclusion 
tliat  the  assignment  was  not  willingly  given,  but  was  procured  through 
the  will  of  the  assignor  being  subdued  by  fear  of  the  possible  loss  of 
the  whole  amount,  and  through  an  unfair  advantage  taken  by  the  as- 
signee of  the  position  of  comparative  dependence  in  which  the  assignor 
was  placed.  Held,  that  a  court  of  equity  will  set  aside  the  assignment, 
unless  the  assignee  affirmatively  shows  that  the  transaction  was  consis- 
tent widi  perfect  good  faith  and  involved  no  unfair  advantage  as  against 
the  assignor,  ^nd  no  influences  tending  to  disturb  his  judgment  or  force 
upon  him  a  concession  which  otherwise  he  never  would  have  made. 

Id  the  case  at  bar,  the  assignor  testified  in  relation  to  the  execution  of  the 
assignment  sought  to  be  set  aside,  as  follows :  '*  I  signed  the  assign- 
ment because  I  believed  that  Clark  would  use  every  device  to  prevent  or 
delay  the  collection  of  the  money ;  also  because  I  believed  it  would  take 
some  time  to  recover  a  judgment  against  him  for  the  money,  and  after 
the  recovery  of  a  judgment  I  feared  our  ability  to  collect  it ;  and  I 
thought  the  amount  was  too  large  to  hazard  its  remaining  with  him 
pending  a  suit  for  its  collection ;  and  therefore  I  unwillingly  signed  the 
assignment. ^^  Held,  in  connection  with  the  above  facts,  sufficient  evi- 
dence of  the  subduement  of  the  assignor's  will. 

An  attorney  pi*osecuting  an  action  under  an  agreement  that  he  should  re- 
ceive a  certain  percentage  of  the  recovery  for  his  compensation,  as- 
signed a  portion  of  his  claim  to  the  extent  of  $10,000.  Thereafter  the 
attorney  died  leaving  a  will  of  which  his  law  partner  was  executor. 
Thereafter,  the  action  was  settled  and  the  said  executor  received  for 
the  attorney  compensation  $25,000.  He  then  paid  the  attomey^s  as- 
^gnee  |8,500,  and  took  the  assignment  above  mentioned.  Held,  that 
there  was  a  fiduciary  relation  between  the  executor  and  the  assignee  of 
the  attorney,  and  that  the  assignment  to  the  executor  having  been  ob- 
tained under  the  circumstances  above  .stated  should  be  set  aside. 

Before  Sedgwick,  Ch.  J.,  and  O'Gorman,  J. 

Decided  June  26,  1888. 

Appeal  from  a  judgment  of  the  special  term,  on  dis- 
missal of  the  plaintiffs'  complaint.  (See  report  of  this 
case  on  appeal  from  judgment  entered  on  order  overrul- 
ing demurrer,  54  Super.  CL  494.) 

The  main  question  now  to  be  considered  is,  whether, 
on  the  evidence,  giv^ing  it  the  interpretation  most  fa- 
vorable to  the  plaintiffs,  it  sustained  their  contention  that 
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an  assignment  in  writing  and  under  seal,  executed  by 
them  to  Lemuel  B.  Clark,  of  all  their  claim  to  $10,000, 
in  consideration  of  $8,500  paid  to  them  by  him  in  cash, 
was  void  as  against  them,  as  being  the  result  of  duress, 
or  of  fraud  on  the  part  of  said  Clark,  while  he  bore  a 
fiduciary  relation  towards  them.  The  action  is  brought 
to  set  aside  that  assignment,  and  for  recovery  of  the 
sum  of  $1,500,  claimed  by  plaintiffs  to  have  been  their 
money  and  to  have  been  unjustly  retained  and  withheld 
by  the  said  Clark  from  them. 

The  material  evidence  in  the  case  is  as  follows :  Free- 
man J.  Fithian,  a  lawj'^er  in  this  city,  having  been  em- 
ployed by  the  New  England  Iron  Company,  as  their 
attorney  and  counsel  in  their  action  against  the  Metro- 
politan Elevated  Railway  Company  of  New  York,  an 
agreement  in  writing  and  under  seal  was  executed  be- 
tween him  and  the  first  named  company,  by  which  it  was 
provided  that  he  should  receive  as  his  compensation  for 
his  services  in  said  action,  a  certain  percentage  on  the 
amount  recovered  by  the  company  in  that  litigation. 
It  was  also  therein  provided  that  the  agreement  should 
operate  as  an  assignment  and  transfer  to  him,  Fithian, 
his  heirs,  executors,  or  assigns,  of  a  right  or  interest  in 
the  moneys  so  to  be  recovered  or  obtained,  to  the 
amount  and  extent  mentioned  in  the  agreement.  Short- 
ly after  the  making  of  said  agreement,  said  Fithian 
executed  a  written  assignment  to  Horace  Secor,  Jr.,  one 
of  the  plaintiffs,  which  is  in  the  words  following :  "  In 
consideration  of  the  sum  of  five  thousand  dollars,  the 
receipt  whereof  is  hereby  acknowledged,  I,  Freeman  J. 
Fithian,  of  the  city  of  New  York,  do  hereby  assign, 
transfer,  and  set  over  to  Horace  Secor,  Jr.,  of  the  same 
place,  an  interest  or  claim  of  ten  thousand  dollars,  in 
and  to  the  claim  or  demand  or  commissions  to  which  I 
am  now,  or  may  hereafter  become  entitled,  under  and 
by  virtue  of  the  annexed  agreement  or  assignment 
made  by  and  between  the  New  England  Iron  Company, 
a  Massachusetts  corporation,  and  Edwin  R.  Wiggin,  to 


SECOR  V.  CLARK.  166 


Statement  of  the  Case. 


and  with  myself,  dated  March  28,  1883.  And  I,  said 
Fithian,  covenant  that  8aid  Secor  shall  be  entitled  to 
collect  and  receive  said  ten  thousand  dollars,  before 
any  moneys  shall  be  collected  or  received  by  myself  un- 
der said  agreement  or  assignment  from  said  Iron  Com- 
pany. And  I  further  covenant  that  I  have  not  executed 
any  other  assignment  of  any  interest  in  and  to  said 
agreement  or  assignment  to  any  other  person  or  corpora- 
tion. And  I  further  agree  and  covenant  that  I  will  no- 
tify said  Secor  when  the  claim  mentioned  in  said 
agreement  Or  assignment  shall  be  collected  or  adjusted, 
at  once.  This  agreement  shall  apply  to  and  be  binding 
upon  the  heirs,  executors,  administrators  or  assigns  of 
the  parties  hereto.  Witness  my  hand  and  seal  this 
eighth  day  of  August,  a.  d.  1883. 
"In  presence  of  F.  J.  Fithian,  [Seal.]" 

"  C.  B.  Page.*' 

On  or  about  August  4,  1884,  said  Fithian  died,  leav- 
ing a  will,  and  appointing  his  law  partner,  Lemuel  B. 
Clark,  as  his  executor,  and  on  February  23,  1886, 
Clark  received  from  the  New  England  Iron  Co.  the 
8um  of  |25,000,  in  full  satisfaction  and  discharge  of  the 
said  agreement  between  that  company  and  Fithian, 
deceased.  Clark  gave  a  receipt  therefor,  as  executor 
of  said  Fithian,  and  as  survivor  of  the  late  firm  pf 
Fithian  &  Clark. 

On  February  24,  1886,  Clark  sent  to  the  plaintiff, 

Secor,  by  a  clerk  in  Clark's  employment,  a  check  for 

|7,500,  and  a  written  assignment  to  Clark  of  Secor's 

claim  under  the  agreement  between  Fithian  and  him. 

At  this  time,  Secor  had  not  been  informed  by  Clark, 

or  otherwise,  of  the  said  payment  made  by  the  New 

England  Iron  Co.,  to  Clark.     Secor  refused  to  execute 

the  assignment  or  to  receive  $7,500,  in  full  of  his  claim 

under  the    agreement  between  Fithian  and  him.     In 

the  course  of  the  day,  however,  he  learned,  by  inquiry 

ftt  the  office   of  the  attorneys  for  the  New  England 

Co.,  and  elsewhere,  that  the  litigation  had  been  settled, 
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and  that  $25,000  had  been  received  by  Clark.  On  the 
next  morning  Clark  sent  to  Secor  a  check  for  $8,500, 
with  another  assignment,  which  Secor  did  sign,  together 
with  the  two  other  plaintiffs,  who  had  a  subordinate 
pecunary  interest  in  the  contract  between  Fithian  and 
Secor. 

This  assignment  is  in  the  words  and  figures  follow- 
ing :  "  In  consideration  of  $8,500  paid  to  the  under- 
signed, the  receipt  whereof  is  acknowledged,  we  and 
each  of  us  hereby  sell,  assign,  transfer  and  set  over 
unto  Lemuel  B.  Clark,  of  the  city  of  New  York,  all  our 
right,  title  and  interest  in  and  to  the  annexed  agree- 
ment, and  all  moneys,  benefits  and  advantages  to  be  de- 
rived therefrom. 

"  Witness  our  respective  hands  and  seals  this  25th  day 
of  February,  1886.  "Horace  Secor, Jr.  [Seal.] 

"  C.  B.  Page.  [Seal.J 

"  George  W.  Bergen, 
"  Per  Horace  Secor,  Jr.,  [Seal.] 

"  Agent." 

The  annexed  agreement  there  referred  to,  was  the 
said  agreement  between  Fithian  and  the  New  England 
Company. 

The  following  is  the  opinion  of  the  court  below,  on 
dismissing  the  complaint. 

"  Freedman,  J. — The  evidence  given  at  the  trial  estab- 
lishes no  such  subduement  by  Lemuel  B.  Clark  of  the 
will  of  the  plaintiffs,  at  the  time  of  the  execution  of  the 
assignment,  as  is  necessary  to  constitute  duress.  It  es- 
tablishes neither  fraud  nor  a  trust  relation.  The  seal 
to  the  assignment  is  presumptive  evidence  of  considera- 
tion, deliberation  and  intent  on  the  part  of  these  plaint- 
iffs, and  the  presumption  has  not  been  removed  by 
evidence. 

"The  defendant  is  entitled  to  judgment  dismissing 
the  complaint  with  costs." 
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John  T.  Cornell  and  Horace  Secor^  Jr.^  for  appel- 
lants. 

George  W.  Cotterillj  for  respondent. 

By  the  Court. — O'GtORmak,  J.  (after  stating  the 
facts  as  above) — ^The  retention  by  Clark  of  the  $1,500, 
from  the  amount  of  $10,000,  to  which  Secor  was  clearlj' 
entitled,  was  not  warranted  by  any  principle  of  law  or 
equity,  or  by  any  consideration  disclosed  by  the  evi- 
dence. The  whole  sum  of  $10,000,  when  it  reached 
the  possession  of  Clark,  was,  under  the  terms  of  the 
agreement  between  Fithian  and  Secor,  the  property  of 
Secor,  to  the  possession  of  which  he  was  entitled,  even 
before  the  right  of  Fithian  to  the  payment  of  his  claim 
on  the  New  England  Iron  Co.  accrued. 

The  assignment  made  by  Secor  to  Clark,  was  not  to 
Clark  as  executor  of  Fithian,  but  to  him  individually, 
and  he  had  no  right  or  title  to  demand  such  assignment. 
His  retention  of  this  $1,500  was  wholly  indefensible. 

It  cannot  be  claimed  that  it  was  agreed  to,  as  part  of 
a  settlement  of  a  disputed  claim  to  that  money,  and  it 
can  only  be  sustained  on  the  theory  that  it  was  a  gift 
by  Secor,  to  Clark.  The  relations  of  Secor  to  Clark, 
however,  were  such  as  would  render  a  gift  by  Secor  to 
Clark  inadmissible. 

When  Clark  received  $10,000,  the  property  of  Secor, 
being  part  of  the  larger  amount  of  $25,000,  he  held 
that  $10,000,  in  a  fiduciary  capacity,  until  paid  over  by 
him  to  Secor,  and  a  gift,  in  such  a  case,  could  not  be 
sustained  in  equity,  but  would  have  been  a  constructive 
fraud.  Story  8  Equity  Jurisprudence,  §§  307,  321,  322 
and  323. 

The  motives  which  led  Secor  to  consent  to  this  deduc- 
tion from  the  amount,  which  he  was  entitled  to  receive, 
we  thus  stated  by  him  in  evidence :  "  I  signed  the  as- 
signment because  I  believed  that  Clark  would  use  every 
device  to  prevent  or  delay  the  collection  of  the  money ; 
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also  because  I  believed  it  would  take  some  time  to  re- 
cover a  judgment  against  him  for  the  money,  and  that 
after  the  recovery  of  a  judgment  I  feared  our  ability  to 
collect  it,  and  I  thought  the  amount  was  too  large  to 
hazard  its  remaining  with  him  pending  a  suit  for  its 
Collection ;  and  therefore  I  unwillingly  signed  the  as- 
signment." 

From  this  it  appears  that  Secor  was  not  a  willing 
party  to  the  acquisition  by  Clark  of  this  ^1,500,  but,  on 
the  contrary,  that  his  will  was  subdued  by  fear  of  the 
possible  loss  of  the  whole  amount,  unless  he  accepted 
the  terms  imposed  on  him  by  Clark.  The  parties  were 
clearly  not  on  equal  terms,  and,  as  the  evidence  now 
stands,  it  must  be  presumed  that  an  unfair  advantage 
was  taken  against  the  plaintiff,  Secor,  of  the  position  of 
comparative  dependence  in  which  he  was  placed. 

In  the  case  of  Fisher  v.  Bishop,  108 1^.  Y.  25,  the  rule 
of  equity  in  cases  of  this  kind  is  clearly  stated.  The  opin- 
ion of  Lord  Cranworth  is  there  cited  and  is  as  follows : 
"  There  is  no  branch  of  the  jurisdiction  of  the  court  of 
chancery,  which  it  is  more  ready  to  exercise,  than  that 
which  protects  infants  and  persons  in  a  situation  of  de- 
pendence, as  it  were,  upon  others,  from  being  imposed 
upon  by  those  upon  whom  they  are  so  dependent.  The 
familiar  cases  of  the  influence  of  a  parent  over  his  child, 
of  a  guardian  over  his  ward,  of  an  attorney  over  his 
client,  are  best  instances."  And  Lord  Eldon  is  also 
cited  as  holding  that  to  be  "  the  great  rule  applying  to 
trustees,  attorneys,  or  any  one  else.''  Ch.  J.  Ruger  in 
the  same  ca*se  says:  "It  will  be  seen  that  the  rule  is 
not  limited  to  cases  of  attorney  and  client,  guardian  and 
ward,  trustee  or  cestui  que  trusty  or  other  similar  rela- 
tions, but  it  holds  good  wherever  fiduciary  relations 
exist,  and  there  has  been  a  confidence  reposed  which 
invests  the  person  with  an  advantage  in  treating  with 
the  person  so  confiding.  When  this  relation  is  shown 
to  exist,  it  imposes  the  burden  of  proof  upon  the  person 
taking  securities,  or  making   contracts  enuring  to  his 
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benefit,  to  show  that  the  transaction  is  just  and  fair,  and 
that  he  has  derived  no  unfair  advantage  from  his  fidu- 
ciary relation." "The  doctrine  of  equity'con- 

ceming  undue  influence  is  very  broad.  It  reaches 
every  case  and  grants  relief,  where  influence  is  ac- 
quired and  abused,  or  where  confidence  is  reposed  and 
betrayed."     lb. 

One  who  occupies  a  position  of  trust  towards  another, 
should,  in  good  faith  and  common  honesty,  be  precluded 
from  taking  advantage  of  his  situation  and  using  the  in- 
formation therein  acquired  to  the  detriment  or  disad- 
vantage of  his  employer. 

In  my  opinion,  the  facts  of  the  case  at  bar  sufficiently 
show  that  Clark  held  toward  Secor  a  fiduciary  relation, 
and  a  position  so  controlling  and  so  suggestive  of  danger 
to  Secor,  that  the  burden  was  cast  upon  Clark  of  show- 
ing that  the  transaction  on  his  part  was  consistent  with 
perfect  good  faith,  and  involved  no  unfair  advantage  as 
against  Secor,  and  no  influence  tending  to  disturb  his 
judgment,  or  force  upon  him  a  concession  which  other- 
wise he  never  would  have  made. 

There  is  no  good  reason,  and  no  real  consideration  for 
the  retention  by  Clark  of  any  part  of  this  $10,000, 
which  was  the  property  of  Secor.  In  the  absence  of 
all  proof  that  he  was  justified  in  withholding  it,  it  seems 
to  be  the  clear  duty  of  a  court  of  equity  to  interpose  its 
protection  against  so  manifest  a  wrong.  Story's  Equity 
Jurisprudence^  page  311,  notes,  and  page  321. 

In  fine,  I  have  arrived  at  the  conclusion,  which  I  be- 
lieve to  be  in  harmony  with  the  authorities  above  cited 
and  with  the  principles  of  equity,  that  Clark,  when  the 
|25,000  were  paid  by  the  New  England  Company  to 
'^ro?  held  ^10,000  thereof,  as  the  money  of  Secor,  and 
for  his  benefit,  and  was  bound  to  pay  over  the  same  to 
Wni  in  full  on  demand ;  that  Clark  held  the  said  sum  of 
flOjOOO,  in  a  fiduciary  capacity,  and  any  agreement, 
&%  or  concession,  or  assent,  on  the  part  of  Secor,  to 
tte  retention  by  Clark  of  any  part  of  the  said  money  ia 
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open  to  the  examination  and  criticism  of  a  court  of 
equity ;  and  such  agreement,  gift,  concession,  or  assent 
should  not  be  held  valid  and  binding  on  Secor,  unless 
Clark  proved  afl&rmatively  that  he  had  acted  in  good 
faith  in  the  transaction  and  that  he  rendered  sufficient 
consideration  therefor ;  that  there  is  sufficient  evidence 
in  this  case,  as  it  now  stands,  that  Secor  in  signing  the 
assignment  of  his  claim  for  $10,000  to  Clark  for  $8,500, 
was  induced  by  the  fact  that  Clark  held  towards  him  in 
the  transaction,  an  attitude  of  superior  and  oppressive 
power,  by  reason  of  which  his  free  will  was  controlled 
to  his  injury  and  loss,  and  that  the  assignment,  so  far 
as  it  contained  an  assent  to  the  retention  by  Clark  of 
$1,500  out  of  the  $10,000,  was  of  no  binding  force  or 
effect  on  Secor;  that  the  evidence  does  not  disclose 
that  any  actual  consideration  was  given  by  Clark  for 
any  such  gift,  agreement,  or  assent  on  the  part  of 
Secor. 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event  of  the  action. 

Sedgwick,  Ch.  J.,  concurred. 


GEORGE  FILBERT,  Respondent  v.  THE  PRESI- 
DENT, &c.,  OP  THE  DELAWARE  &  HUDSON 
CANAL  CO.,  Appellants. 

Personal  injuries  sustcnned  through  negligence^  Damctgesfor  same. 

The  work  assigned  by  defendants  to  plaintiff,  was  the  uncoupling  of  cars 
while  they  were  slowly  moving  upon  the  i*ails.  At  the  time  the  injury 
was  sustained,  he  was  proceeding  to  uncouple  cars,  in  such  manner  as 
he  had  been  previously  instructed.  He  stepped  with  his  left  foot  upon 
the  track,  raising  his  left  arm  to  uncouple  the  cars.  His  left  foot  fell 
into  a  hole  between  the  rails,  which  caused  his  body  to  fall  until  his  left 
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arm  was  caught  between  the  bumpers  of  the  cars,  and  as  thus  caught, 
he  moved  or  was  moyed  some  distance  beyond  this  hole,  while  the 
cars  were  moving,  and  the  injury  was  sustained,  resulting  in  the  loss 
of  the  arm  of  plaintiff. 
The  negligence  of  defendants  in  the  premises  was  predicated  and  claimed 
on  the  ground,  that  it  was  their  duty  to  keep  the  place  where  the  hole 
was«  in  such  state  and  condition  that  the  plaintiff  in  the  course  of  the 
work  and  duty  assigned  to  him,  would  not  fall  therein. 
Held,  that  it  was  the  duty  of  the  defendants  to  have  a  covering  over  the 
hole  or  pit,  that  would  protect  the  sei*vant  who  was  working  above  the 
same.   At  the  least  it  was  for  the  jury  to  say  whether  the  defendants 
had  used  due  diligence  in  respect  of  their  duty  to  provide  a  safe  cover 
or  covering  over  this  hole  or  pit.    It  was  not  a  risk  of  the  plaintiff's  em- 
ployment, which  he  took  upon  himself  when  he  chose  to  enter  the 
employment  of  the  defendants.    The  plaintiff  had  no  reason  to  believe 
that  the  track  was  not  safe  at  all  times  when  he  was  called  to  step 
upon  it  in  the  performance  of  his  work,  or  that  there  was  any  risk  or 
^ger  to  him  in  doing  so.    Whether  the  plaintiff  was  guilty  of  con- 
tributory negligence,  was  a  question  for  the  determination  of  the  jury. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  JJ- 

Decided  October  25,  1888. 

Appeal  from  judgment  fof  $5,367.07  entered  upon 
the  verdict  of  a  jury,  for  the  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial. 

The  facts  appear  in  the  opinion. 

Edwin  Toung^  attorney,  and  Mattheio  Hale  and  Frank 
E'  Smith  of  counsel  for  appellants,  argued  : — 

I-  No  negligence  on  the  part  of  defendant,  causing 
^^  contributing  to  plaintiff's  injury,  was  proved;  if 
there  was  any  such  negligence,  other  than  that  of  plaint- 
^)  it  was  that  of  his  fellow-servants  for  which  the  de- 
fendant is  not  liable.  1.  The  general  rule,  established 
V  a  vast  number  of  decisions,  that  a  master  is  not  lia- 
ble to  his  servants  for  the  injuries  occasioned  by  the 
negligence  or  want  of  care  of  fellow-servants,  who  have 
not  been  negligently  appointed  or  retained  in  the  ser- 
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vice,  will  not  be  questioned.     Wright  v.  N.  Y.  C.  R. 
Co.,  25  N.  Y.  562  ;  Malone  v.  Hathaway,  64  76.  5,  8. 
2.  Nor  do  we  question  the  qualification  of  this  rule  that 
where  the  master  fails  to  furnish  proper,  perfect  and 
adequate  machinery  or  other  materials  and  appliances 
necessary  for  the  proposed  work,  or  neglects  to  employ 
skillful  and  competent  fellow-servants  or  to  use  due  and 
reasonable  care  to  that  end,  he  is  liable  to  a  servant  for 
an  injury  occasioned  by  such  neglect.     Laning  v.  N.  Y. 
C.  R.  Co.,  49  N.  Y.  521 ;  Flike  v.  B.  &  A.  R.  Co.,  53 
Ih.  549.     This  qualification  is  well  stated  by  the  late 
Judge  Allen  in  the  following  language :  "  When  the 
middleman  or  superior  servant  employes  and  discharges 
the  subalterns,  and  the  principal  withdraws  from   the 
management  of  the  business,  or  the  business  is  of  such 
a  nature  that  it  is  necessarily  committed  to  agents,  as 
in  the  case  of  corporations,  the  principal  is  liable  for 
the  neglects  and  omissions  of  duty  of  the  one  charged 
with  the  selection  of  other  servants  in  employing  and 
selecting  such  servants  and  in  the  general  conduct  of 
the  business  committed  to  his  care.     This  is  the  extent 
and  effect  of  the  decision  in  Laning  r.  New  York  Cen- 
tral Railroad  Co.,  49  N.  Y.  521,  which  I  think  has  been 
greatly  misapprehended.     It  was  not  intended  in  that 
case  to  disturb  the  general  rule  of  law,  limiting  the  lia- 
bility of  masters  to  their  servants  for  injuries  received 
while  in  their  service,  or  to  enunciate  any  new  proposi- 
tion  Flike    V.   Boston    and   Albany   Railroad 

Company,  53  N.  Y.  549,  was  decided  upon  the  same 
general  principle  that  the  "head  conductor,"  whose  duty 
it  was  to  make  up  the  morning  trains  and  employ  and 
station  the  brakeman,  was  pro  hac  vice  the  general 
agent  and  representative  of  the  corporation  for  whose 
acts  and  neglects  the  latter  was  responsible,  and  that  his 
neglect  to  furnish  brakemen  sufficient  in  number  and 
capacity  for  the  service,  was  the  neglect  of  the  defend- 
ant to  perform  a  duty  which  the  law  cast  upon  it.  The 
dissents  in  that  case  as  well  as  that  in  Laning's  Case 
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were  not  to  the  principle,  but  to  the  application  of  it  to 
the  facts  and  circumstances  of  those  cases  and  the  posi- 
tion of  the  employees  for  whose  faults  the  employer  was 
charged."  Malone  v,  Hathaway,  64  H.  T.  5,  9,  10,  11. 
3.  The  learned  judge  below  was  correct  in  holding  that 
the  question  involved  did  not  depend  on  the  question 
"whether  the  co-servant  was  an  overseer  or  a  high 
director  of  the  work  being  done ;  the  question  is  as  to 
the  nature  of  the  work  itself ;  if  it  were  work  that  the 
defendant  should  have  done  and  were  responsible  for 
doing,  then  the  act  of  this  servant,  whether  he  be  high 
or  low,  was  the  act  of  the  defendant  himself."  This 
was  substantially  the  doctrine  which  has  been  repeatedly 
laid  down  by  the  court  of  appeals.  In  Crispin  v.  Bab- 
bitt, 81  If.  Y.  516,  the  law  is  laid  down  as  follows : 

"The  liabiUty  of  a  master  for  an  injury  to  an  em- 
ployee, occasioned  by  the  negligence  of  another  em- 
ployee, does  not  depend  on  the  grade  or  rank  of  the 
latter,  but  upon  the  character  of  the  act,  in  tiie  per- 
formance of  which  the  injury  arises. 

"If  the  act  is  one  pertaining  to  the  duty  the  master 
owes  to  his  servants,  he  is  responsible  to  them  for  the 
manner  of  its  performance ;  but  if  the  act  is  one  per- 
taining only  to  the  duty  of  an  operative,  the  employee 
performing  it,  whatever  his  rank  or  title,  is  a  mere  ser- 
vant and  the  master  is  not  liable  to  a  fellow-servant  for 
its  improper  performance."  See,  also,  McCosker  v.  L. 
I.  R.  Co.,  84  N.  Y.  77 ;  Slater  v.  Jewett,  85  75.  61 ; 
Brick  V,  Rochester,  etc.,  R.  R.  Co.,  98  76.  211 ;  Neu- 
bauer  r.  N.  Y.,  L.  E.  and  W.  R.  R.  Co.,  101  Ih.  608 ; 
liOughUn  V.  State  of  N.  Y.,  105  lb.  159.  4.  The  facts 
in  this  case,  assuming  the  truth  of  the  testimony  of  the 
plaintiff  and  his  one  witness  (although  overwhelmingly 
contradicted,  as  will  be  seen,  not  only  by  the  testimony 
of  the  numerous  witnesses  called  by  defendant  but  by 
facts  as  to  which  there  can  be  no  dispute),  show  that  the 
case  comes  plainly  within  the  principle  exempting  the 
master  from  liability. 
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Baldwin  &  Blachmar^  attorneys,  and  Abel  E.  Black- 
mar  of  counsel  for  respondent,  argued : — 

I.  That  there  was  evidence  of  the  defendant's  negli- 
gence. 

Upon  the  facts  in  the  case  there  can  be  no  doubt  of 
the  liability  of  the  defendant,  unless  there  is  something 
in  the  relation  of  master  and  servant,  existing  between 
the  defendant  and  plaintiff,  which  operates  to  relieve 
the  defendant  from  liability.  We  imderstand  that  the 
defendant  claims  that  the  rule  exempting  a  master  from 
liability  to  one  servant  for  the  negligent  acts  of  a  fellow- 
servant  in  the  course  of  the  same  general  employment, 
operates  to  relieve  the  defendant  from  liability  in  the 
case.  This  rule  originated  in  Priestly  v.  Fowler,  4  M. 
&  W.J  was  amplified  and  applied  in  Farwell  v.  The 
Boston  &  A.  R.  R.  Co.,  4  Met.  49,  and  was  adopted  in 
this  state  in  Coon  v.  R.  R.  Co.,  1  Seld.  492.  It  was 
held  to  be  a  branch  of  the  rule  that  a  servant  assumes 
all  the  ordinary  risks  of  his  business.  Sherman  v.  R.  R. 
Co.,  17  -A^.  T.  153.  Soon  after  the  introduction  of  this 
rule  into  law,  an  exception,  or  rather,  a  collateral  law 
was  introduced.  This  was  that  the  servant  did  not  as- 
sume the  risk  of  injuries  from  negligence  in  the  per- 
formance of  the  master's  duty,  no  matter  to  whom  the 
performance  of  such  duty  was  delegated ;  and  that  it 
was  the  duty  of  the  master  to  "  exercise  care  and  pru- 
dence, that  those  in  his  employment  be  not  exposed  to 
unreasonable  risks  and  dangers."  Keegan  v.  R.  R.  Co., 
8  N.  Y.  175 ;  Ryan  ».  Fowler,  24  lb.  410 ;  Flike  v.  B. 
&  A.  R.  R.  Co.,  53  lb.  549 ;  Kirkpatrick  v.  R.  R.  Co., 
79  lb.  240;  Fuller  v.  Jewett,  80  lb.  46;  Pantzar  v. 
Tilley  F.  Co.,  99  lb.  368 ;  Benzing  v.  Steinway,  101  lb. 
547, 

II.  The  true  test  of  defendant's  liability  is  whether  or 
not  there  is  any  default  in  any  duty  which  the  master 
owes  the  servant,  and  we  are  not  to  look  to  the  author- 
ity with  which  the  particular  person  who  is  guilty  of  the 
negligent  act  is  clothed,  but  only  to  the  rfespect  wherein 
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he  has  bfeen  negligent.  Crispin  v.  Babbitt,  81  JV.  JT. 
516.  And  if  there  is  negligence  in  the  performance  of 
the  master  s  duty,  the  master  is  not  released  from  lia- 
bility because  the  negligence  of  a  fellow-servant  con- 
curred with  the  master  in  bringing  about  the  injury. 
Ellis  V.  N.  Y.,  L.  E.  &  R.  R.  Co.,  95  N.  Y.  546 ;  Flike 
c.  K.  R.  Co.,  53  lb.  549 ;  Cone  v.  R.  R.  Co.  81  lb.  207. 
It  is  the  master  s  duty  to  keep  the  premises  on  which 
the  work  is  done  in  a  safe  condition,  or,  to  put  it  in 
another  way,  to  afford  the  servant  a  reasonably  safe 
place  to  do  his  work.  Ryan  v.  Fowler,  25  N.  Y.  410 ; 
Plank  t?.  R.  R.  Co.,  60  lb.  607;  Deforest  v.  Jewett,  88 
Ih.  264 ;  Pantzar  v.  T.  F.  Co.,  99  lb.  368 ;  Benzing  v. 
Steinway,  101  lb.  547.  And  also  to  warn  the  servant 
of  any  element  of  danger  beyond  the  ordinary  risks  of 
the  business,  which  the  master  knew  or  should  have 
known  of.  Davies  v.  England,  10  Jur.  {N.  8.)  1235 ; 
Baxter  v.  Roberts,  44  Col.  187;  Homer  v.  Everett,  91 
N.  Y.  641 ;  Stark  v.  McLaren,  10  N.  Sess.  (Sc.)  3,  Se- 
ries 31.  In  short,  to  use  due  care  and  prudence  to  pre- 
vent injury  to  servants.  Noyes  v.  Smith,  28  Vt.  59. 
It  is  evident  that  the  rule  that  a  master  is  not  liable  to 
a  servant  for  the  negligence  of  a  fellow-servant  in  the 
ordinary  course  of  his  employment,  and  that  a  master  is 
liable  for  his  neglect  in  furnishing  the  servant  safe  facil- 
ities for  doing  business,  are  but  branches  of  the  same 
general  rule,  viz. :  That  the  servant  assumes  all  the 
ordinary  risks  of  his  business,  but  not  such  risks  as  the 
master  by  the  use  of  ordinary  care  can  shield  him  from. 
Abel  V.  Del.  &  Hud.  Canal  Co.,  103  N.^  Y.  581.  The 
master's  duty  is  co-extensive  with  his  ability  to  perform 
it.  No  amount  of  care  on  the  part  of  a  master  can  pro- 
tect a  servant  from  the  results  of  the  negligence  of 
fellow-servants.  This  the  servant  knows  as  well  as  the 
master,  and  therefore  in  entering  the  service  he  assumes 
this  risk  which  is  inseparable  from  it.  On  the  other 
hand,  a  sufficient  amount  of  care  on  the  part  of  the 
master  may  keep  the  premises  on  which  the  servant 
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does  his  work  in  a  reasonably  safe  condition;  This  is 
accomplished  by  proper  inspection  and  supervision, 
which  is  the  peculiar  province  of  the  master,  therefore 
the  servant  does  not  assume  this  risk. 

By  the  Court. — Sedgwick,  Ch.  J. — ^The  work  as- 
signed by  the  defendants  to  the  plaintiff  to  be  done  for 
them,  was  uncoupling  cars  while  they  were  slowly  mov- 
ing upon  the  rails.  At  the  time  of  the  occurrence,  in 
question,  he  was  proceeding  to  uncouple  in  a  manner  in 
which  he  has  been  previously  instructed.  He  stepped 
with  his  left  foot  upon  the  track,  raising  his  left  arm  to 
uncouple  the  cars.  His  left  foot  fell  into  a  hole  be- 
tween the  rails,  which  caused  his  body  to  fall  until  his 
left  arm  was  caught  between  the  bumpers  of  the  cars, 
and  as  thus  caught  he  moved  some  distance  beyond  the 
hole,  while  the  cars  were  moving. 

The  negligence  of  defendants  is  predicated  on  their 
omission  of  duty  to  keep  the  place  where  the  hole 
was,  in  such  a  state  that  the  plaintiff,  in  the  course  of 
the  work  given  to  him,  would  not  fall  in  it.  The  hole, 
as  it  was  called,  was  at  some  part  of  the  top  of  a  regu- 
larly made  pit,  in  which  a  wheel  and  ropes  attached  to 
it  were  placed,  to  manage  cars  upon  the  track  above. 
In  the  usual  condition  of  affairs,  a  set  of  planks  com- 
pletely covered  the  hole,  so  that  it  was  entirelj''  safe  to 
workmen  walking  over  it.  These  planks  were  taken 
up  occasionally,  only  and  for  specific  purposes  connected 
with  repairing  the  wheel  and  ropes.  In  such  instances 
they  were  pried  up  by  a  crow-bar  or  a  like  tool,  and 
afterwards  replaced.  On  the  day  before  the  accident 
the  planks  had  been  removed,  and  it  may  be  assumed 
had  been  replaced,  with  the  exception  of  two,  which 
had  been  injured  in  their  removal,  and  in  their  stead 
two  others  were  used.  The  plaintiff  knew  of  the  un- 
covering, but  the  jury  were  not  bound  to  find  that  he 
knew  of  the  manner  of  the  re-covering  or  that  there 
was  any  imperfection  in  it. 
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Upon  the  record  of  plaintiff's  testimony  here,  it  was 
competent  for  the  jury  to  iSnd  that  he  did  not  mean  to 
testily  that  the  pit  was  entirely  uncovered,  and  that  the 
hole  that  his  foot  fell  in  was  the  uncovered  pit.  They 
might  find  that  the  hole  he  meant,  was  an  imperfection 
in  the  covering,  made  by  a  short  plank  or  one  that  was 
loose.  And  here  it  may  be  said  that  the  testimony  of 
the  numerous  witnesses  for  the  defense,  who  said  that 
the  hole  was  covered,  or  was  not  uncovered,  did  not 
oblige  the  jury  to  find  that  their  evidence  was  conclu- 
sive— that  there  was  no  imperfection  in  the  covering  in 
which  the  plaintiff's  foot  might  have  fallen. 

I  know  that  the  complaint  charges  that  the  hole  was 
open  and  uncovered,  and  those  words  were  used  through 
the  trial,  yet  the  actual  issue  referred  to  a  space  over 
the  pit  where  the  plaintiff's  foot  might  have  fallen,  and 
where  he  testified  it  did  fall. 

I  am  of  opinion  that  it  was  the  duty  of  the  master, 
that  is  the  defendants,  to  have  a  covering  that  would 
protect  thef  servant  in  working  above  the  pit.  Evidently 
the  method  of  covering  was  not  of  a  kind,  like  a  trap- 
door of  a  single  piece,  that  a  single  motion  may  lift  and 
return.  These  were  single  planks,  unconnected  with 
each  other,  and  w^hen  they  were  taken  off  no  cover 
existed,  and  the  duty  of  the  master  returned  to  the 
point  where  it  was  in  the  first  place,  that  is,  to  make 
the  pit  safe  for  the  workmen.  At  the  least,  it  was  for 
the  jury  to  say  whether  the  defendants  had  used  due 
diligence  in  respect  of  their  duty  to  provide  a  safe 
cover  or  covering. 

It  was  not  a  risk  of  the  plaintiff's  employment  which 
he  took  if  he  chose  to  enter  the  employment.  In  Mul- 
ler  V.  McKesson,  73  N.  T.  204,  a  case  where  a  servant 
was  injured  on  the  premises,  where  he  was  employed,  by 
a  savage  dog  kept  by  the  master,  the  court  said :  "  What 
were  tihe  risks  of  his  employment  here  as  it  respects  the 
dog  ?  He  was  informed,  it  is  true,  of  the  nature  of  the 
animal,  but  he  was  also  told  that  the  dog  would  be  kept 
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fastened,  and  the  uniform  habit  was  to  notify  him  when 
the  dog  was  loose.  .  .  .  The  most  that  can  be  said  is 
that  he  assumed  the  risks  consequent  upon  the  keeping 
of  a  ferocious  dog,  which  was  kept  fastened  except  when 
he  was  otherwise  notified.  Beyond  this  the  plaintiff  is 
entitled  to  the  same  protection  as  other  persons."  The 
plaintiff  had  no  reason  to  believe  that  the  track  was 
not  safe  at  all  times  when  he  was  called  to  work  upon 
it,  or  that  there  was  any  risk. 

Whether  the  plaintiff  was  guilty  of  contributory  negli- 
gence was  for  the  jury  to  determine. 

I  see  no  exception  which  calls  for  a  reversal  of  the 
judgment. 

Judgment  and  order  affirmed  with  costs. 

• 

Freedman  and  Tbitax,  JJ., concurred. 


OnVER  V.  PENNEY,  Respondent  v.  FREDERICK 

J.  KALDENBERG,  Appellant. 

Master  and  Servant,  theitr  relations  and  obligaUans. 

Where  by  the  terms  of  the  contract,  the  plaintiff  was  bound  to  aoconnt  to 
defendant  for  his  traveling  expenses,  the  questions  as  to  whether  the 
plaintiff  had  refused  to  render  an  account  at  request,  or  had  accounted  to 
the  satisfaction  of  defendant,  or  whether  the  defendant  had  waived  the 
rendition  of  the  account,  were  questions  of  fact,  for  the  consideration  of 
the  jury,  and  in  the  case  at  bar,  were  properly  submitted  to  the  juiy  by 
the  court. 

Before  Sedgwick,  Ch.  J.,  and  Truax,  J. 

Decided  October  25,  1888. 

Appeal  by  defendant  from  judgment  entered  on  ver- 
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diet  of  a  jury  and  from  order  denying  motion  for  new 
tria]^  made  upon  the  minutes. 

Henderson  &  Treadwell^  attorneys,  and  L.  B.  Tread- 
well  of  counsel,  for  appellant. 

Damd  K.  Case^  attorney,  and  A.  Loring  Cuahing  of 
counsel,  for  respondent. 

By  the  Court. — Sedgwick,  Ch.  J. — This  was  an 
action  by  plaintiff  to  recover  from  defendant,  wages 
stipulated  by  defendant  in  a  special  contract  to  be  paid 
to  plaintiff  for  services. 

The  first  position  taken  for  defendant  on  the  appeal, 
raises  a  question  that  was  not  presented  on  the  trial. 

The  second  position,  that  no  discharge  of  plaintiff 
was  shown,  presented  a  question  to  be  submitted  to  the 

The  third  position  was,  that  the  plaintiff  being  bound 
to  account  to  defendant  for  his  traveling  expenses,  de- 
fendant's demand  for  the  account,  shows  that  he  did  not 
waive  the  rendition  thereof.  This  is  not  to  be  sustained, 
for  if  the  defendant  made  such  a  demand,  it  is  consis- 
tent with  the  testimony  in  the  case,  that  the  demand 
was  after  the  defendant  had  learned  from  plaintiff  the 
amount  and  objects  of  the  expenditures,  and  that  plaint- 
iff had  communicated  this  in  a  manner  that  was,  at  the 
time,  satisfactory  to  the  defendant.  The  defendant's  tes- 
timony showed  that  plaintiff  had  given  some  account, 
for  the  former  said  to  the  latter  that  the  expenses  were 
axty-two  per  cent,  of  the  sales. 

Ilie  plaintiff  said  he  did  not  make  out  and  deliver  to 
Mr.Kaldenberg,the  defendant,  upon  the  plaintiff's  return 
from  his  trip,  a  statement  of  the  moneys  paid  for  travel- 
ing expenses.  This  was  not  an  admission  that  he  had 
not  informed  the  defendant  in  another,  competent, 
manner.  There  was  no  evidence  that  the  defendant 
exacted  that  the  plaintiff  should  make  out  and  then 
deliver  a  statement. 
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There  was  an  exception,  the  validity  of  which,  so  far 
as  its  fonn  was  concerned,  is  doubtful,  to  the  charge  of 
the  court,  that  if  the  jury  should  find  for  the  plaintiff 
the  amount  of  the  verdict  should  be  $729.  The  defend- 
ant's counsel  claimed  that  the  charge  was  erroneous,  for 
the  reason  that  the  plaintiff  should  have  been  charged 
with  the  amount  of  traveling  expenses  which  was  about 
$634.  That  however  depended  upon  whether  the 
plaintiff  had  accounted  to  the  defendant,  as  to  the  trav- 
eling expenses,  and  whether  he  had,  was  left  to  the 
jury  and  it  was  left  in  a  proper  manner. 

Judgment  and  order  appealed  from  affirmed  with 
costs. 

Truax,  J.,  concurred. 


THE  PEOPLE,  EX  rel.  JOSEPHINE  F.  CLASON,  Ap- 
PELLANT  V.  ARTEMUS  S.  CADY,  Clerk  of  Arrears, 
Respondent. 

MandamtiSt  AUemative,  requiring  defendant  as  clerk  of  arrears  to  accept  in 
payment  of  the  taxes  for  the  years  1869  and  1870,  on  premises  oumed  by 
the  relator  the  amount  of  such  taxes ,  with  interest^  etc,  to  cancel  and  de- 
liver receipted  bills  for  the  same  or  show  cause,  etc. 

The  respondent  claimed,  that  the  premises  in  question  had  been  sold  for 
non-payment  of  taxes,  and  that  a  lease  had  been  delivered  to  the  pur- 
chaser. On  the  trial  of  the  issues  made,  it  was  held,  that  the  relator 
was  not  entitled  to  the  relief  prayed  for,  although  the  notice  to  redeenk, 
required  by  law  to  be  published  before  the  execution  and  deliveiy  of 
the  lease,  was  insufficient  and  void. 

Eeldf  that  the  sale  was  not  void  for  any  of  the  reasons  urged  by  the  rela- 
tor. That  the  notice  to  redeem  was  insufficient  and  invalid  and  the 
case  stands  as  if  no  notice  to  redeem  had  ever  been  given,  but  under 
the  decision  of  this  court  in  the  case  of  Clarke  v.  The  Mayor,  etc., 
65  Super.  Ct.  259,  this  circumstance  does  not  render  the  sale  invalid. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  JJ. 

Decided  October  25, 1888. 
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Appeal  from  final  order  denying  application  for  man- 
damus. 

Thomas  M.  Wyatt,  attorney,  and  George  W.  Stephens 
of  counsel,  for  appellant,  argued : — 

I.  The  lease  to  the  purchaser  at  the  tax  sale  was  void. 
It  was  conceded  upon  the  trial,  and  found  by  the  deci- 
sion of  the  court,  that  the  only  notice  to  redeem  ever 
published  was  insufficient  and  void.  Its  defect  consisted 
iu  not  fixing  a  day  certain  within  which  the  redemption 
should  be  made.  The  lease  was  void  under  the  author- 
ity of  the  following  cases:  Donahue  v.  O'Conor,  45 
Super.  Ct  278 ;  Bensel  v.  Gray,  44  lb.  375 ;  Willis  v.  • 
Gehlert,  34  Hun,  566 ;  Townshend  v.  Cady,  51  Super. 
Ct.  318 ;  50  lb.  399. 

II.  The  amount  tendered  was  sufficient. 

III.  The  sale  became  void  ab  initio  in  consequence  of 
the  defect  in  the  redemption  notice. 

The  publication  of  a  proper  redemption  notice  is  one 
of  the  successive  steps  by  which  the  ownership  of  prop- 
erty is  divested,  and  if  it  becomes  impossible  by  lapse  of 
time  to  publish  such  a  notice,  the  sale  falls  through  com- 
pletely. People  V.  Mayor,  10  Wend.  395 ;  Doughty  v. 
Hope,  3  Denio,  594. 

IV.  The  sale  having  been  made  for  an  amount  in  ex- 
cess of  that  allowed  by  law  was  void. 

Henry  JR.  Beekman,  counsel  to  the  corporation,  at- 
torney, and  George  S.  Coleman  and  Woolsey  Carmalt, 
of  counsel,  for  respondent,  argued  : — 

I.  The  sale  was  valid.  Only  two  defects  are  claimed 
by  the  relator,  (a)  That  the  sale  was  for  an  excessive 
amount.  (6)  That  the  notice  to  redeem  was  invalid. 
It  is  expressly  held  in  Clarke  v.  Mayor,  13  N.  Y.  S.  R. 
290,  decided  by  this  court,  that  a  sale  under  the  present 
law  is  not  void,  because  an  excessive  amount  of  interest 
is  charged. 

On  the  day  of  the  sale  a  bid  is  made,  and,  being  the 
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lowest,  is  accepted.  The  sum  which  the  bidder  agrees 
to  advance,  in  consideration  of  the  certificate  and  sub- 
sequent lease  is,  by  the  terms  of  the  law  and  the  adver- 
tisement of  sale,  the  tax,  with  the  legal  interest  and 
costs  of  advertising.  The  amount  of  the  tax  is  neces- 
sarily inserted  in  the  advertisement,  the  interest  is, 
until  the  date  of  the  sale,  an  unascertained  quantity, 
ascertainable  only  when  a  sale  takes  place. 

The  bid  is,  therefore,  without  a  taint  of  irregularity, 
and  the  subsequent  erroneous  computation  (assuming  it 
to  be  erroneous)  is  a  simple  irregularity,  which  does  not 
impair  the  validity  of  the  transactions  of  the  day  of  sale, 
to  wit,  the  bid  and  its  acceptance. 

The  sale  was  not  void  by  reason  of  the  invalidity  of 
the  notice  to  redeem.  It  is  now  firmly  established  by 
a  series  of  decisions  presenting  many  phases,  that  under 
the  act  of  1871,  an  invalidity  in  any  of  the  successive 
steps  by  which  the  defaulting  tax-payer  is  deprived  of 
the  possession  of  his  property,  does  not  have  a  retroac- 
tive effect,  so  as  to  impair  the  validity  of  the  previous 
regular  proceedings.  Peo.  ex  rel.  Haddock  v.  Cady,  41 
Hun^  539 ;  Clarke  v.  Mayor  {supra) ;  Lockwood  v.  Cady, 
and  Townshend  v.  Cady  (Unreported.  Decided  by 
Judge  Freedman  at  Special  Term  of  this  court,  January 
9,  1888).  The  plaintiff  below  cited  Doughty  v.  Hope, 
3  Denioj  594,  in  favor  of  the  contention  that  any  invalid- 
ity was  fatal  to  the  whole  proceeding.  That  case  arose 
upon  an  earlier  law,  which  required  the  notice  to  redeem 
to  be  published  six  months  prior  to  the  expiration  of 
two  years  after  the  sale.  This  special  provision  was 
held  to  be  mandatory,  and  time  to  be  of  the  essence  of 
the  transaction.  The  court,  however,  carefully  limited 
the  effect  of  its  decision  in  the  opinion.  The  act  of 
1871  was  clearly  drawn  by  the  light  of  this  decision, 
and  in  it  no  language  is  employed  which  either  expressly 
or  by  implication  contains  a  prohibition  against  taking 
nny  step  in  the  series  after  the  minimum  time  fixed  by 
the  act.     Under  its  provisions  time  ceases  to  be  "  of  the 
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essence,"  and  consequently  if  the  notice  to  redeem  is 
irregular,  it  is,  to  use  the  language  of  the  court  below 
in  this  case,  "  as  if  no  notice  to  redeem  had  ever  been 
given." 

Such  a  construction  is  not  prejudicial  to  the  owner, 
his  time  to  redeem  is  extended  until  all  steps  to  divest 
have  been  legally  taken,  and  his  possession  cannot  be 
disturbed  until  the  last  step  has  been  legally  completed. 
Donahue  v.  O'Conor,  45  Super.  Ct  278 ;  Lockwood  v. 
Gehlert,  Barrett,  N.  T.  Daily  Reg.,  Apr.  2,  1888,  cited 
as  Lockwood  v.  Ehbert. 

n.  It  is  not  contended  that  the  notice  to  redeem  or 
any  of  the  proceedings  subsequent  thereto  were  valid. 
The  contrary  was  decided  as  to  this  very  notice  in  Dona- 
hue V.  O'Conor,  45  Super.  Ct,  278.  This  did  not,  how- 
ever invalidate  the  sale,  but  merely  gave  a  right  to 
redeem.     Clarke  v.  Mayor,  13  N.  T.  S.  R.  290. 

By  THE  Court. — ^Freedman,  J. — ^The  relator  obtained 
an  alternative  writ  of  mandamus  requiring  the  respon- 
dent as  clerk  of  arrears  either  to  accept  in  payment  of 
the  taxes  for  the  years  1869  and  1870,  on  premises 
owned  by  the  relator,  the  amount  of  such  taxes  with 
interest  thereon  at  the  rate  of  seven  per  cent,  per 
annum,  to  cancel  said  taxes  in  the  proper  books,  and  to 
deliver  receipted  bills  for  the  same,  or  to  show  cause  to 
the  contrary. 

The  respondent,  in  opposition,  showed  that  the  prem- 
ises had  been  sold  for  non-payment  of  such  taxes  on 
March  9,  1874,  and  that  a  lease  had  been  delivered  to 
the  purchaser. 

The  issues  were  brought  on  for  trial  before  the  special 
term  and  a  trial  by  jury  was  waived.  Upon  such  trial 
it  was  held  that  the  sale  was  valid  and  that  upon  the 
whole  case  the  relator  was  not  entitled  to  the  relief 
prayed  for  in  the  writ,  although  the  notice  to  redeem 
required  by  law  to  be  published  before  the  execution 
and  delivery  of  the  lease,  was  insufficient  and  void. 
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From  the  final  order  entered  to  this  effect  the  present 
appeal  is  taken.  Under  the  decision  of  Clarke  r.  The 
Mayor,  etc.,  55  Super,  Ct.  259,  the  sale  was  not  void  for 
any  of  the  reasons  urged  by  the  relator. 

On  the  other  hand  the  insuflBciency  and  invalidity  of 
the  notice  to  redeem  has  been  determined  in  Donahue 
V.  O'Conor,  45  Super  Ct  278,  and  this  is  conceded  by 
the  counsel  for  the  respondent.  The  case  therefore 
stands  as  if  no  notice  to  redeem  had  ever  been  given, 
but  this  circumstance,  under  the  doctrine  of  Clarke  v. 
The  Mayor  (supra),  does  not  render  the  sale  invalid. 
The  relator  therefore  was  not  entitled  to  the  relief 
prayed  for.  Upon  the  present  appeal,  however,  the 
point  was  raised  that  the  amount  tendered  to  the  clerk 
of  arrears  was  sufficient  not  only  for  the  payment  of  the 
taxes  with  interest  as  required  by  statute,  but  also  for 
the  redemption  of  the  premises  from  the  sale,  and  that 
consequently  redemption  should  have  been  decreed. 
This  is  controverted  by  the  counsel  for  the  respondent. 
The  determination  of  the  point  involves  the  construction 
of  sections  941  and  943  of  the  consolidation  act  in  view 
of  the  policy  of  the  whole  act  as  regards  redemption, 
and  if  it  were  necessary  to  make  such  determination,  the 
question  involved  would  be  an  intricate  and  serious  one. 
But  I  do  not  think  that  it  is  necessary.  The  point  was 
not  raised  below  and  should  not  be  entered  on  appeal 
for  the  first  time  against  the  objection  of  the  respon- 
dent. 

The  application  of  the  relator  was  that  the  respondent 
should  be  compelled  to  receive  payment  and  to  deliver 
receipted  bills  of  the  taxes,  etc.  That  application  is 
somewhat  inconsistent  with  and  antagonistic  to  an  appli- 
cation to  redeem.  The  first  denies  and  ignores  the 
rights  of  the  purchaser,  while  the  second  respects  them. 
The  one  requires  a  tender  of  money  to  the  corporation 
of  the  city  of  New  York  in  payment  of  taxes,  the  other 
a  tender  of  money  "  to  the  use  of  the  purchaser.'*  This 
being  so,  the  relator  should  have  amended  her  applicsr 
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tion,  if  that  could  have  been  done,  so  as  to  be  in  a  posi- 
tion to  claim  redemption.  Such  amendment  was  not 
applied  for,  nor  was  the  court  below  requested  in  any 
way  to  order  redemption. 

In  no  aspect  of  the  case  therefore  can  it  be  held  that 
there  was  error  in  refusing  redemption. 

The  order  should  be  affirmed  with  costs. 

Sedgwick,  Ch  J.,  and  Truax,J.,  concurred. 


MARGARET  JOURDAN,  Respondent  v.  PATRICK 
HARAN,  Impleaded,  &c.,  Appellant. 

Dower  and  rights  of  Dower,  Admectsurement  qfsame.  Claims  of  more  than 
one  person  for  dower  in  same  premises  considered. 

The  principal  questions  of  law  considered  and  decided  in  this  case  were 
the  following : 

1.  Had  the  plaintiff,  who  is  the  widow  of  Cornelius  P.  Jourdan,  one  of  the 
heirs  at  law  of  John  Jonixlan,  an  inchoate  right  of  dower  in  the  share 
of  her  husband  as  such  heir  at  law,  in  the  real  estate  of  which  the  said 
John  Jourdan  died  seized,  and  also  during  the  pendency  of  an  action 
brought  by  Marcella  C.  Jourdan,  the  widow  of  said  John  Jourdan,  for 
the  admeasurement  of  her  dower  in  the  lands  of  which  her  husband  died 
seized. 

EM,  that  the  plaintiff  had  such  inchoate  right  of  dower. 

2.  Upon  this  conclusion  as  to  the  right  of  the  plaintiff,  could  she  be  de- 
prived of  it  by  a  judgment  in  the  said  action  brought  by  the  said 
Marcella  C.  Jourdan  for  the  admeasurement  of  her  dower  in  the  said 
real  estate,  unless  she  was  made  a  paity  to  said  action. 

Beld,  that  she  could  not  be  deprived  of  such  right  by  a  judgment  in  an 
action  wherein  she  was  not  made  a  party. 

Also  held,  that  the  contention  of  the  appellant  that,  because  certain  pro- 
ceedings for  the  admeasurement  of  dower  could  formerly  be  maintained 
for  certain  purposes  under  §  2  of  Vol.  H.  Rev.  Stat.,  p.  488,  upon  semce 
of  a  petition  and  notice  upon  the  heirs  of  the  husband  or  upon  the  own- 
ers of  the  land  claiming  a  freehold  estate  therein,  the  plaintiff  is  bound 
by  the  result  of  the  action  brought  by  Marcella  C.  Jourdan,  although 
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not  made  a  party,  is  untenable  under  the  statute.  Rev.  Stat.,  Vol.  I., 
p.  742,  §  16,  which  provides  that  no  judgment  or  decree  confessed  by  or 
recovered  against  the  husband  shall  prejudice  the  right  of  his  wife  to 
her  dower,  or  preclude  her  from  the  recovery  thereof,  if  otherwise 
entitled  thereto. 

And  further  held,  that,  when  the  legislature,  by  chapter  717  of  the  Laws  of 
1870,  authorized  the  sale  of  land  in  an  action  brought  for  the  admeas- 
urement of  the  dower  of  the  widow  of  a  testator  or  intestate,  and  the 
payment  of  a  gross  sum  to  such  widow  out  of  the  proceeds,  it  did  not 
thereby  abolish  the  inchoate  right  of  dower  in  the  wife  of  the  heir  at  law 
or  owner  of  the  freehold  in  the  land  to  be  sold. 

Dower  and  the  rights  of  Dower  under  the  common  and  statute  law,  and 
the  decisions  of  the  courts  thereupon,  fully  reviewed.  Moore  v.  Mayor, 
etc.,  8  N.  Y,  (4  Seld.)  110;  Denton  v.  Nanny,  8  Barb.  618;  Sutliff  v. 
Forgey,  1  Cow,  89 ;  5  /6.  713 ;  R.  S.,  6th  ed..  Vol.  1.,  p.  1121,  §  1 ;  lb.,  p. 
742,  §  16 ;  i&.,  Vol.  II.,  p.  1122,  §  16.  Washbume  on  Real  PropeHy  (4th 
ed.),  Vol.  I.,  p.  199,  and  cases  cited;  Mills  v.  Van  Voorhies,  20  N.  F- 
412,  420 ;  Simar  v.  Canaday,  68  N,  T.  298,  304. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  October  25,  1888. 

Appeal  from  judgment  adjudging  plaintiff  entitled  to 
dower  and  admeasuring  the  same,  and  also  from  inter- 
locutory judgment  holding  plain tiflE  so  entitled  and 
directing  a  reference,  and  from  the  order  confirming 
the  referee's  report. 

The  facts  in  the  ease  appear  in  the  opinion  of  the  ref- 
eree, appointed  under  the  interlocutory  judgment,  and 
in  the  opinion  of  the  court  on  the  appeal. 

Thomas  Allison,  Referee. — The  interlocutory  judg- 
ment herein  refers  it  to  me  to  admeasure  the  pLaintiflTs 
dower  in  the  premises  therein  described,  and  to  compute 
the  damages  for  the  withholding  thereof  from  the  time 
of  the  commencement  of  this  action.  It  also  prohibits 
me  from  admeasuring  such  dower  in  any  permanent  im- 
provements made  since  said  property  was  conveyed  to 
the  defendant  Haran  and  from  including  anything  for 
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'^  use  of  such  improvements  in  the  computation  of 
uAMages. 

There  was  no  controversy  as  to  the  facts  on  the  hear- 
ing before  me  but  a  very  decided  controversy  as  to  the 
law. 

Defendant  Haran  claims  that  he  should  be  allowed 
five  per  cent,  on  the  rents  for  the  collection  thereof  and 
the  renting  of  the  premises  in  question  by  him.  That 
claim  cannot  be  allowed  under  the  case  of  Witthaus  v. 
Schack,  38  Hun,  560,  566,  567. 

The  plaintiff  claims  the  right  to  be  endowed  to  the 
extent  of  (/,)  one  twelfth  of  the  premises  in  question, 
while  the  defendant  Haran  claims  that  she  is  to  be  en- 
dowed only  to  the  extent  of  (/g)  one  eighteenth  thereof. 
This  issue  was  vigorously  contested  and  raises  a  ques- 
tion of  great  difficulty  which,  as  presented  in  this  case, 
it  is  claimed  has  never  been  decided. 
In  this  case  it  arises  on  the  following  facts : 
Plaintiff's   husband,  Cornelius  P.  Jourdan,  inherited 
from   his   brother,   John   Jourdan,   an   undivided   one 
fourth  Q)  interest  in  the  premises  in  question.     John 
Jourdan  left  him  surviving  his  widow,  Marcella,  who 
was  entitled  to  dower  in  said  premises  and  who  is  still 
living.     Therefore   plaintiff's   husband,  Cornelius,  was 
seized  of  a  one  quarter  (j)  interest  in  those  premises 
subject  to  the  right  of  dower  of  Marcella,  the  widow  of 
John.     Marcella  brought  an  action  for  the  admeasure- 
ment of  her  dower  and  filed  therein  her  consent  to  ac- 
cept a  sum  in  gross  therefor  as  provided  by  chapter  717, 
laws  1870.     Judgment  was  rendered  in  her  favor  in  that 
action  on  March  31,  1871,  directing  a  sale  of  the  lands 
in  which  she  claimed  dower,  including  the  premises  in 
question,  and  the  payment  to  her,  out  of  the  proceeds 
of  such  sale,  of  a  sum  in  gross  for  her  dower,  Jis  pro- 
vided by  said  act  of  1870.     Such  sale  was  made  and  the 
defendant  Haran  at  the  same  bought  the  preinises  herein 
11^  question  and  received  therefor  a  deed  from  the  ref- 
eree who  made  the  sale,  and  also  and  at  the  same  time  re- 
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ceived  from  Marcella  a  release  of  her  dower  right  in  said 
premises,  which  release  the  act  of  1870  gave  the  right 
to  demand.  To  that  action  the  plaintiff  in  this  action 
was  not  made  a  party,  though  she  was  then  the  lawful 
wife  of  Cornelius,  who  was  made  a  party  thereto,  as  the 
owner  by  inheritance  from  John  of  a  {\)  one  fourth 
interest  in  the  lands  in  question.  The  judgment  in  that 
action,  therefore,  and  the  sale  thereunder,  in  the  words 
of  the  interlocutory  decree  herein  "did  not  prejudice 
the  right  of  the  plaintiff  to  her  dower,  or  preclude  her 
from  recovery  thereof." 

Plaintiff's  counsel  claims  that  as  Marcella  now  has 
neither  an  estate  of  dower  in  the  premises  in  question 
nor  an  inchoate  right  of  dower  therein,  the  plaintiff  is 
entitled  to  an  admeasurement  of  dower  and  damages 
for  the  withholding  thereof,  in  the  whole  of  the  one 
quarter  of  the  premises  of  which  her  husband  was 
seized,  without  anj'^  diminution  thereof  on  account  of 
the  dower  of  Marcella.  Defendant  Haran,  however, 
claims  that  such  admeasurement  can  be  in  only  the 
(*)  two  thirds  of  plaintiff's  husband's  ({)  one  quarter,  re- 
maining over  and  above  the  (*)  one  third  thereof  to 
which  Marcella  was  entitled  as  her  estate  in  dower  and 
for  which  she  accepted  a  sum  in  gross. 

While  conceding  the  rule  "  dos  de  dote  peti  non  debiiy^ 
the  plaintiff  contends  that  it  does  not  apply  to  this  case. 
Her  contention  is  that  the  widow  of  a  subsequent  owner 
can  be  barred  of  dower  by  reason  of  the  existence  of  a 
prior  dower  right  only  when  such  prior  right  is  so 
enforced  as  to  disseize  such  subsequent  owner,  and 
onlv  to  the  extent  that  he  is  so  disseized.  She  further 
claims  that  such  disseizin  takes  place  only  when  the 
dower  of  the  widow  of  the  prior  owner  is  admeasured 
to  her  in  the  form  of  a  freehold  estate  in  possession, 
and  not  when  the  same  is  admeasured  in  and  satisfied 
by  the  payment  of  a  sum  in  gross.  So  contending, 
plaintiff  says,  that  as  Marcella  never  became  seized  of 
any  estate  in  the  premises  in  question,  never  converted 
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her  right  of  dower  from  a  mere  chose  in  action  into  an 
estate  in  land,  but  merely  accepted  a  sum  of  money 
therefor  and  released  the  same,  therefore  the  plaintiff's 
husband  never  was  disseized  of  any  part  of  his  one 
fourth  of  the  premises  in  question  in  satisfaction  of 
Marcella's  dower,  and  that  she,  the  plaintiff,  as  his 
widow  is  therefore  entitled  to  be  endowed  out  of  the 
whole  thereof. 

Undoubtedly,  the  language  used  in  many  authorities 
lends  much  color  to  the  contention  made  by  plaintiff, 
but  a  very  thorough  examination  and  careful  consid- 
eration of  the  question  leads  me  to  the  conclusion  that 
this  claim  of  the  plaintiff  must  be  overruled.  The 
claim  seems  to  me  to  be  based  upon  a  too  literal  read- 
ing and  too  narrow  application  of  the  language  used  in 
many  of  the  cases  and  text-books  and  to  lose  sight  of 
the  fact  that,  except  in  partition  suits,  proceedings  to 
sell  infants'  lands,  foreclosure  suits  and  perhaps  a  few 
other  cases,  the  power  to  admeasure  dower  by  the  pay- 
ment of  a  sum  in  gross  did  not  exist  until  recent  years. 
The  language  of  the  cases  in  text-books  must  be  read  in 
view  of  these  facts,  and  not  as  though  it  was  used  in 
view  of  the  fact  or  possibility  of  the  payment  of  a  sum 
in  gross,  pursuant  to  law  &s  an  admeasurement  and  sat- 
isfaction of  dower. 

No  authority  has  been  called  to  my  attention,  and  I 
have  been  unable  to  find  any,  which  holds  that  an  ad- 
measurement of  dower  under  a  decree  for  the  satisfac- 
tion thereof  in  money  to  be  realized  from  the  sale  of 
the  lands  for  that  purpose,  does  not  have  the  same 
effect  upon  the  extent  of  a  subsequent  dower  right 
in  those  premises  as  would  an  admeasurement  of  such 
dower  under  a  decree  or  judgment  for  the  satisfaction 
thereof  in  land.  On  the  other  hand  the  cases  all  seem 
to  me  to  involve  the  holding  that  a  decree  for  the  ad- 
measurement of  a  prior  dower  right,  even  though  the 
same  is  to  be  satisfied  with  money  instead  of  by  an  es- 
tate in  the  land,  does  pro  tanto  bar  the  subsequent 


190  JOURDAN  V.  HARAN. 

Opinion  of  Referee. 

owner's  widow  of  dower.  One  case  which  will  be  here- 
after mentioned  holds  expressly  that  an  existing  decree 
for  the  admeasurement  in  land  of  the  dower  right  of 
the  widow  of  a  prior  owner,  though  unexecuted  in  fact 
at  the  time  of  her  death,  and  also  at  the  time  of  the 
death  of  the  subsequent  owner,  operates  as  a  disseizin 
of  the  latter,  and  bars,  j)ro  tantOy  the  dower  of  his 
widow. 

In  my  opinion,  a  decree  or  judgment  adjudging  the 
prior  dower  right  and  providing  for  the  satisfaction 
thereof,  whether  by  admeasurement  in  land,  or  by  the 
sale  of  the  land,  and  out  of  the  proceeds  thereof,  has 
the  effect  of  a  disseizin  of  the  subsequent  owner,  and 
pro  tantOy  bars  or  diminishes  the  right  of  dower  of  his 
widow. 

In  support  of  her  claim  plaintiff  cites,  Elwood  v. 
Klock,  13  Barb.  50 ;  Aikman  v.  Harsell,  31  Hun  634, 
affirmed  98  N.  F.  186 ;  Matter  of  Cregier,  1  Barh.  Ch. 
598. 

In  Elwood  V.  Klock,  it  appears,  from  the  statement  of 
facts  at  page  51,  that  the  widow  of  the  first  owner  brought 
ejectment  for  her  dower,  and  compromised  the  action  for 
$125,  and  gave  a  release  of  dower.  There  does  not 
appear  in  that  case  to  have  been  any  judgment  in  that 
ejectment  suit.  That  case,  therefore,  only  presented 
the  question  of  the  effect  of  a  mere  release  of  dower  be- 
fore or  without  any  judgment  or  decree  having  been 
rendered  awarding  dower.  It  is  not  an  authority  there- 
fore on  the  question  in  the  case  at  bar  as  to  the  effect 
of  a  decree  for  the  sale  of  land  to  satisfy  a  dower  right 
out  of  the  proceeds  of  such  sale  by  the  payment  of  a 
sum  in  gross,  and  the  giving  of  a  release,  pursuant  to 
the  statute  in  such  case  made  and  provided,  upon  such 
payment  being  made. 

In  Aikman  v.  Harsell,  there  had  not  been  any  de- 
cree  or  judgment  for  the  prior  dower  right  nor  any  re- 
lease  thereof.  The  claim  was  made  therein  that  by  the 
acts  of  the  parties  in  interest  in  dividing  the  renta  there 
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had  been  an  actual  and  practical  admeasurement  in  the 
land  of  the  dower  of  the  prior  dowress,  and  that  thereby 
the  extent  of  the  dower  of  the  subsequent  dowress  had 
been  pro  tanto  diminished.  The  court  held  that  the 
acts  of  the  parties  relied  on  for  that  purpose  did  not 
amount  to  an  admeasurement,  and  that  therefore,  the 
subsequent  dowress  was  entitled  to  be  endowed  out  of 
the  whole  of  her  deceased  husband's  interest  in  the 
land. 

In  the  Cregier  case,  both  widows  were  claiming  dower 
at  the  same  time,  and  there  had  been  no  previous  ad- 
measurement of  dower  to  either  of  them  in  any  form. 
It  was  there  held  that  the  subsequent  dowress  being 
the  widow  of  an  heir,  could  only  be  endowed  of  the 
share  of  her  husband  in  the  land  as  diminished  by  the 
dower  of  the  ancestor.  Yet  in  that  case  the  dower  of 
both  widows  was  awarded  by  the  same  judgment,  and 
it  provided  for  the  sale  of  the  lands  and  that  both  dower 
rights  should  be  satisfied  out  of  the  proceeds  of  such 
sale  and  not  by  any  estate  in  possession  in  the  land,  or 
in  any  portion  thereof,  to  be  set  off  to  either  of  them. 

In  fact  in  all  partition  and  other  cases  wherein  the 
land  is  directed  to  be  sold  and  the  dower  rights  of  the 
wives  or  widows  of  successive  owners  are  directed  to  be 
provided  for  out  of  the  moneys  realized  on  such  sale, 
such  provision  is  always  made  upon  the  same  basis  as 
dower  would  be  admeasured  in  the  land  itself,  and  that 
too  whether  the  dower  rights  be  inchoate  or  vested,  and 
if  vested,  whether  the  dowers  have  been  theretofore  in 
fact  admeasured  or  not. 

It  has  never  been  held  in  such  cases  that  the  subse- 
quent dowress  was  to  be  endowed  as  of  the  whole  interest 
of  her  husband  in  the  land  because  the  prior  dowress 
had  not  theretofore  had  her  dower  actually  admeasured 
to  her  in  the  land,  but  the  admeasurement  thereof  to 
her  in  the  money  by  the  decree  has  always  been  given 
the  same  force  and  effect  in  principle  as  a  prior  actual 
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admeasurement  thereof  in  the  land  would  have  had 
upon  the  dower  right  of  the  subsequent  dowress. 

Take  the  very  case  at  bar.  If  the  plaintiff  had  been 
made  a  party  to  the  action  of  Marcella  for  the  admeas- 
urement of  her  dower  she  would  have  been  endowed 
therein  only  out  of  two  thirds  of  her  husband's  one 
fourth,  that  is,  out  of  what  remained  of  his  share  after 
providing  thereout  for  Marcella's  dower  therein,  with  a 
contingent  provision  for  her  endowment  out  of  her  hus- 
band's reversion  in  the  remaining  one  third,  of  which 
Marcella  was  endowed,  in  case  he  and  plaintiff  both  sur- 
vived Marcella.  As  he  did  not  survive  Marcella  this 
latter  contingency  is  out  of  the  case. 

It  is  true  that,  as  plaintiff  was  not  a  party  to  that 
action,  the  judgment  therein  and  the  sale  and  convey- 
ance thereunder  "did  not  prejudice  the  right  of  the 
plaintiff  to  her  dower  or  preclude  her  from  the  re- 
covery thereof."  Such  is  the  second  conclusion  of  law 
in  the  interlocutory  judgment  herein.  But  her  omission 
from  said  action  did  not  increase  her  dower  rights  in 
the  premises.  It  merely  left  her  the  right  to  recover 
just  what  she  would  have  been  entitled  to  if  she  had 
been  made  a  party  to  said  action.  The  fact  that  such 
judgment,  and  the  sale  thereunder, '  cut  off  Marcella's 
dower  right  did  not  increase  the  dower  right  of  this 
plaintiff;  it  did  not  in  any  way  destroy  the  fact  that 
her  husband,  Cornelius,  was  disseized  to  the  extent  of 
Marcella's  dower  right  in  his  share  of  these  premises 
by  the  sale  thereof  in  order  to  satisfy  such  dower  right. 
Plaintiff  cannot  claim  any  benefit  of  that  judgment  and 
at  the  same  time  repudiate  it.  She  cannot  claim  that 
for  her  benefit  it  cut  off  Marcella's  right  of  dower  in 
the  premises  and  yet  ignore  the  fact  that  it  did  so  by 
satisfying  such  dower  right  out  of  the  premises  by  sell- 
ing the  land  and  applying  the  proceeds  thereof  to  that 
purpose,  joro  tanto. 

The  following  cases  seem  to  sustain  the  view  taken 
by  me: 
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Dunham  r.  Osbom,  1  Paige  634,  was  a  suit  in  pai> 
tition.  One  Maxwell  had  been  owner  of  the  premises 
therein  in  question,  and  his  rights  therein  had  been 
sold  upon  an  execution.  He  thereafter  died  leaving  a 
widow  entitled  to  dower  therein.  Two  thirds  of  Max- 
well's rights  in  the  said  premises  had  become  vested  in 
Dunham  and  one  third  of  the  same  had  become  vested 
in  Osbom.  Dunham  died  during  Maxwell's  life,  leav- 
ing a  widow,  and  Maxwell  died  prior  to  the  partition 
suit.  The  widows  of  both  Maxwell  and  Dunham  were 
alive  at  the  time  of  such  suit.  It  was  insisted  that 
Dunham's  widow  was  not  entitled  to  any  dower,  and 
that  two  dower  rights  could  not  exist  in  the  same  land. 
The  chancellor  held  that  both  widows  were  entitled  to 
dower.  That  Maxwell's  widow  was  entitled  to  have  one 
third  of  the  whole  premises  assigned  for  her  dower,  and 
that  Dunham's  widow  was  entitled  to  dower  in  Dunham's 
two  thirds  of  the  reversion  of  that  third  if  she  survived 
MaxwelFs  widow.  He  also  held  that  Dunham's  widow 
was  entitled  to  be  then  presently  endowed  in  Dunham's 
two  thirds  of  the  two  thirds  of  the  whole  premises  re- 
maining after  the  assignment  to  Maxwell's  widow  of  her 
one  third  thereof  as  dower.  He  then  held  that  if  the 
premises  were  sold  under  the  decree  in  partition,  and 
not  actually  physically  partitioned,  the  interest  of  each 
widow  in  the  proceeds  of  sale  must  be  estimated  upon 
the  same  principles  or  basis. 

It  will  be  noticed  that  in  that  case  there  was  no  actual 
physical  admeasurement  in  the  land  of  dower  to,  and 
no  freehold  estate  in  possession  vested  in.  Maxwell's 
widow,  and,  therefore,  according  to  the  plaintiff's  con- 
tention herein,  no  disseizin  of  Dunham.  It  is  true  that 
Dunham  was  in  as  a  purchaser  under  Maxwell,  and  not 
as  his  heir,  so  that  the  principle  of  the  relation  back  of 
the  seizin  of  the  first  dowress  to  that  of  her  husband 
was  not  applicable  to  that  case.  But  that  affected  the 
case  only  so  far  as  concerned  the  right  of  Dunham's 
widow  to  be  endowed  out  of  his  reversion  in  the  one 
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third  of  his  share  by  which  Maxwell's  widow  was  en- 
dowed. If  plaintifiE's  theory  herein  be  correct  then 
Dunham  was  never  disseized  at  all  of  any  part  of  his 
share  in  order  to  endow  Maxwell's  widow,  because  the 
latter  never  had  any  freehold  estate  in  possession 
therein,  but  her  dower  was  provided  for  by  a  sale  of  the 
lands  and  was  to  be  satisfied  out  of  the  proceeds  thereof. 
In  that  view  Dunham's  widow  would  have  been  entitled 
to  be  presently  endowed  out  of  the  whole  of  his  two 
thirds  of  the  land  instead  of  being  presently  endowed 
out  of  only  two  thirds  of  his  two  thirds,  and  contingently 
out  of  the  remaining  one  third  of  his  two  thirds. 

Such  is  the  plaintiff's  claim  here  as  to  her  dower  as 
affected  by  the  provision  made  for  Marcella's  dower. 
It  is  that,  in  spite  of  that  provision,  plaintiff  is  entitled 
to  be  endowed  in  the  whole  of  her  husband's  share,  and 
not  in  the  two  thirds  thereof  remaining  after  the  de- 
duction of  the  one  third  thereof  applied  to  Marcella's 
dower  by  the  payment  of  the  value  thereof  in  a  sum  in 
gross  out  of  the  proceeds  of  the  sale  made  for  that  pur- 
pose. That  this  was  not  the  vesting  of  an  estate  in 
dower  in  the  land  in  Marcella,  and  therefore  not  a  dis- 
seizin of  plaintiff's  husband.  The  Dunham  case  seems 
to  be  inconsistent  with  the  plaintiff's  claim. 

In  Reynolds  v.  Reynolds,  5  Paigrc,*161,  a  decree  for 
the  actual  partition  of  the  lands  therein  in  question 
and  for  the  admeasurement  and  assignment  by  an  actual 
and  physical  setting  off  of  a  portion  of  the  lands  of  the 
dower  of  the  complainant  was  made,  and  commission- 
ers were  appointed  for  that  purpose  by  an  interlocutory 
decree.  Before  anything  further  had  been  done  several 
of  the  defendants  in  the  action,  who  were  children  of 
the  complainant,  and,  as  heirs  of  her  husband,  part 
owners  of  the  land  in  question,  died,  leaving  as  their 
heirs  infant  children.  Thereafter,  but  also  before  any- 
thing further  had  been  done  under  the  interlocutory 
decree,  the  complainant  died.  The  action  was  thereafter 
revived,  and  after  the  revivor  thereof  it  was  reported 
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by  the  commissioners  that,  by  reason  of  the  changes  of 
interest  caused  hy  the  aforesaid  deaths,  actual  partition 
of  said  premises  could  not  be  made,  but  that  the  land 
should  be  sold  and  its  proceeds  divided.  Upon  such 
report  the  case  came  before  the  chancellor  for  an  order 
of  reference  to  report  on  general  hens  preparatory  to  a 
decree  for  the  sale  of  the  premises. 

After  disposing  of  several  questions  as  to  the  regu- 
larity of  the  proceedings  had  in  reviving  the  action  and 
of  the  said  report  of  the  commissioners,  the  chancellor 
says :  "  It  may  be  proper  here  to  remark  that  the  rights 
of  the  infant  children  of  the  two  original  defendants 
who  are  now  dead,  are  not  correctly  stated  in  the  bill. 
The  whole  of  the  original  shares  of  the  property,  as  de- 
rived by  them  from  their  respective  fathers,  is  not  liable 
to  their  mother's  claim  of  dower.  Their  grandmother 
was  seized  of  one  third  of  each  of  these  original  shares, 
as  tenant  in  dower,  at  the  time  of  the  death  of  their 
respective  fathers.  The  fathers,  therefore,  were  never 
seized  of  those  thirds,  so  as  to  entitle  their  widows  to 
dower  therein  (Dunham  v,  Osborn,  1  Paige^  634).  The 
decree  of  this  court  directing  the  complainant's  dower 
to  be  set  off  to  her  must  be  considered  as  an  actual  as- 
signment in  equity,  so  as  to  divest  the  seizin  of  her  son's 
pro  tantOj  from  the  time  of  such  decree.  The  master 
must  report  the  rights  of  the  parties  accordingly." 
This,  it  must  be  borne  in  mind,  was  said  of  a  wholly 
unexecuted  decree  directing  the  grandmother's  dower 
to  be  set  off,  and  was  so  said  after  the  grandmother  had 
died,  and  in  view  of  the  fact  that  said  decree  was  never 
to  be  executed  in  that  form,  but  in  a  case  in  which  her 
dower  right  was  to  be  provided  for  in  money  produced 
by  a  sale  of  the  land.  If  no  such  decree  had  been  there- 
tofore made,  and  the  then  parties  to  that  action  had 
brought  an  action  for  partition,  that  is  if  the  grand- 
mother had  died  before  any  decree  had  been  made  for 
her  dower,  there  can  be  no  doubt  that  the  widows  of 
her  sons  would  have  been  endowed  out  of  the  whole  of 
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the  shares  of  their  respective  husbands,  so  that  this 
Reynolds  case  is  an  express  and  direct  decision  that  a 
decree  for  the  admeasurement  of  dower/whoUy  unexe- 
cuted, even  though  the  dowress  be  dead,  operates  as  a 
disseizin  pro  tanto  of  the  subsequent  owner  of  the  prem- 
ises, who  held  subject  to  her  dower  right,  so  that  his 
widow's  dower  right  was  j[>ro  tanto  diminished  thereby. 

In  Safford  v.  Saflford,  7  Paige,  259,  the  action  was  for 
the  partition  of  a  farm  formerly  belonging  to  Levi 
Safford,  who  was  the  father  of  the  plainti£E  and  the 
grandfather  of  five  of  the  defendants  in  that  action. 
The  widow  of  Levi  Safford  was  living  at  the  time  of 
the  action.  Her  son,  the  father  of  the  infant  defend- 
ants, died  soon  after  his  father  Levi  did,  and  left  a 
widow  as  well  as  the  infant  defendants.  The  referee 
reported  that  the  mother  of  the  infants  was  entitled  to 
dower  in  the  whole  premises.  The  chancellor,  though 
no  exception  had  been  taken  on  the  point,  on  his  own 
motion,  set  aside  the  report  and  held  that  the  mother  of 
the  infants  was  entitled  to  be  endowed  only  of  two 
thirds  of  her  husband's  share.  He  distinctly  said  that 
the  plaintiff,  the  grandmother,  "  is  to  be  considered  as 
tenant  in  dower,"  in  the  one  third  of  the  share  which 
descended  to  the  father  of  the  infant  defendants  from 
his  father,  the  plaintiff's  husband.  In  that  case  there 
had  been  no  physical  admeasurement  of  dower  to  the 
grandmother,  no  vesting  in  her  of  a  freehold  estate  in 
possession,  no  actual  disseizin  in  fact  of  the  heir,  and 
none  was  to  be  made  under  the  decree  in  partition  in 
order  to  set  off  dower,  but  the  prior  dowress  was  living 
and  there  was  to  be  a  sale  of  the  land  and  the  dower  of 
both  widows  was  to  be  provided  for  out  of  its  proceeds. 
Yet  the  chancellor  held  that  the  grandmother,  the  prior 
dowress,  was  to  be  considered  not  merely  as  having  a 
right  of  dower,  a  mere  chose  in  action,  but  as  being  "  a 
tenant  in  dower,"  and  that  the  dower  of  the  widow  of 
the  heir  was  to  be  diminished  accordingly  pro  tanto. 

In  McKeen  v.  Fish,  33  Hun  28,  at  pp.  30  and  31, 
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speaking  of  the  effect  of  the  death  of  a  dowress  pending 
an  action  to  recover  her  dower  and  before  any  decree 
therefor,  but  after  she  had  filed  her  consent  to  accept  a 
sum  in  gross,  the  court  says :  "  Until  it  has  been  deter- 
mined whether  a  parcel  or  parcels  will  be  set  off  to  the' 
widow  or  a  sale  ordered  and  the  value  of  her  life  inter- 
est invested,  and  paid  to  her  after  she  is  adjudged  to  be 
entitled  to  dower,  her  right  beyond  mesne  profits,  re- 
mains a  mere  naked  and  inchoate  life  estate  and  termin- 
ates on  her  death."  Upon  this  ground  it  was  held  in 
that  case  that  because  no  such  decree  had  been  made 
the  action  abated  and  could  not  be  revived,  whereas  it 
was  conceded  that  if  there  had  been  such  an  interloc- 
utory decree  the  action  would  not  have  abated  but 
might  have  been  revived.  While  not  a  direct  authority 
on  the  question  now  under  consideration,  that  case  illus- 
trates the  difference  in  effect  of  a  dower  right  for  which 
a  decree  exists,  even  though  unexecuted,  and  one  for 
which  there  is  no  decree  at  all. 

My  conclusion  is  that  plaintiff  is  entitled  to  be  en- 
dowed out  of  only  one  eighteenth  (/g)  of  the  premises  in 
question. 

Should  it  be  thought  that  the  question  has  been  dis- 
cussed too  elaborately  in  this  opinion^  all  that  can  be 
pleaded  in  extenuation  is  the  interest  taken  by  me  in  it 
and  the  fact  that  both  counsel  urged  its  careful  consid- 
eration by  me  as  a  new  and  undecided  question,  and  one 
important  not  only  in  this  action,  but  in  others  brought 
by  the  plaintiff  upon  similar  facts  for  the  recovery  of 
her  dower  in  other  lands. 

Townse^id  &  Mahan^  attorneys,  and  of  counsel  for 
appellant,  argued: — 

I.  John  Jourdan  died,  leaving  a  widow  (Marcella  C. 
Jourdan),  and  as  such  she  was  entitled  to  dower  in  all 
his  real  estate.  This  dower  right  extended  over  the 
whole  of  his  estate,  and  until  it  was  assigned  to  her, 
the  wife  or  widow,  of  no  person  taking  title  by  descent 
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from  John  Jourdan,  had  any  present  estate  or  dower 
right  in  any  portion  of  the  estate,  but  the  whole  estate 
was  subject  to  the  dower  right  of  the  widow  of  John 
Jourdan.  It  was  only  after  an  assignment  of  dower 
'had  been  made  to  the  widow  of  John  by  admeasure- 
ment to  her  or  by  setting  aside  a  specific  portion  of  the 
property  for  her  dower  that  the  wife  or  widow  of  any 
heir  at  law  of  John  had  any  dower  right,  and  then  such 
dower  right  was  confined  during  the  lifetime  of  John's 
widow  to  the  part  not  admeasured  or  assigned  to  her. 
To  claim  otherwise  would  be  in  violation  of  the  maxim 
of  law  "  do8  de  dote  peti  non  debet :  "  dower  cannot  be 
sought  in  dower.  Willard  on  Real  Estate  and  Convey- 
ancing  (Edition  1869),  p.  63;  1  Cruise's  Digest j  190 
(Greenleaf  s  Edition) ;  Dunham  v.  Osborne,  1  Paige 
634 ;  Safford  v.  Safford,  7  lb.  259  ;  Reynolds  v.  Reynolds, 
6  lb.  161 ;  Elwood  v.  Clock,  13  Bar^b.  50-55 ;  Durango 
V.  Durango,  23  N.  Y.  331. 

II.  Upon  the  death  of  John,  his  widow  could  have 
applied  to  have  her  dower  admeasured  to  her,  or  in  de- 
fault of  her  so  doing,  the  heirs  of  John  might  have  re- 
quired her  to  apply,  or  they  themselves  might  have 
applied  to  the  commencement  of  a  suit  (2  Revised 
StatuteSy  488,  original  paging),  or  any  person  having 
any  interest  in  the  land,  after  one  year,  might  have 
made  such  application.  Such  application  was  in  fact 
made  by  the  widow  of  John,  and  proceedings  were  reg- 
ularly taken  for  such  purpose  under  the  statute,  but 
under  chapter  717  of  the  Laws  of  1870,  the  widow  filed 
a  consent  to  accept  a  gross  sum  of  money  in  full  satis- 
faction and  in  discharge  of  her  dower,  and  under  that 
statute  and  by  such  consent  the  property  was  sold  and 
the  proceeds  distributed  to  the  widow  and  heirs  at  law 
of  John  Jourdan.  These  proceedings  amounted  in  fact 
to  an  admeasurement  of  dower  to  the  widow  of  John, 
and  by  the  3d  section  of  the  act  of  1870  the  court  had 
power  to  adjudge  and  did  adjudge  that  all  the  parties 
to  such  action  were,  upon  such  sale  being  made,  barred 
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of  and  from  all  the  estate,  right,  title  and  interest  what- 
soever which  they  and  each  of  them  had  in  such  real 
estate  at  the  time  of  such  sale.  This  act  in  no  re- 
spect changed  the  statute,  as  to  the  parties  to  the  pro- 
ceedings to  whom  notice  was  to  be  given,  and  the  statute 
prescribed  such  notice  should  be  served  (section  2,  2  i?. 
/S.,  p.  488,  original  paging),  upon  the  heirs  of  the 
husband,  and  if  they  are  not  the  owners  of  the  land, 
subject  to  dower,  then  upon  the  owner  of  such  lands 
claiming  a  freehold  estate  therein,  and  it  has  been  de- 
cided, Ward  c.  Kilts,  12  Wend.  137 ;  Van  Name  v.  Van 
Name,  23  ffow.  247,  that  it  was  necessary  to  give 
notice  only  to  the  tenant  of  the  freehold. 

III.  Under  the  Code  a  complaint  is  regarded  as  a  sub- 
stitute for  the  proceeding  by  petition  or  for  the  former 
bill  in  equity.     Townsend  v.  Townsend,  2  Sand.  711. 

IV.  The  widow  of  Cornelius  had  during  the  life  of  her 
husband  no  estate,  or  present  interest  in  the  property  of 
her  husband.  Ackman  v.  Hawell,  98  N.  Y.  186 ;  Witt- 
haus  n,  Schack,  105  lb.  332 ;  Van  Name  v.  Van  Name, 
23  How.  247.  Only  parties  having  a  present  interest 
are  to  be  made  parties  defendant.  O'Connor  i?.  Garrigan, 
17  Wetkly  Digest,  302 ;  Van  Name  v.  Van  Name,  23 
Bm.  247 ;  Ward  v.  Kilts,  12  Wend.  137 ;  Moak  and 
Van  Sanfords  Pleadings^  326  ;  Craryj  N.  Y.  Practice, 
Vol.ly  pages  2  and  3. 

V.  In  any  event  the  judgment  in  the  actiou  of 
Marcella  C.  Joui'dan,  the  widow  of  John,  against  Corne- 
lius P.  Jourdan  and  others  (Cornelius  being  a  party  and 
appearing  in  such  action)  and  the  sale  under  that  judg- 
ment disseized  Cornelius  of  any  interest  in  the  estate 
and  therefore  it  follows  (even  granting  everything  else 
in  favor  of  the  plaintiff  herein)  that  the  plaintiff  is  enti- 
tled to  no  damages  for  withholding  her  dower,  her  hus- 
band never  having  had  any  present  interest  in  the  estate 
and  not  having  died  seized,  at  the  time  of  his  death. 
Palmer  v.  Voorhees,  35  Barb.  479. 

VI.  Until  dower  was  admeasured  to  the  widow  of 
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John  Jourdan  the  interest  of  Cornelius  was  not  a  pres^ 
ent  estate  in  the  property  left  by  John,  but  only  a 
reversion  expectant,  for  until  such  admeasurement  the 
dower  of  the  widow  of  John  was  during  her  lifetime  in  his 
whole  estate.  Anv  interest  of  Cornelius  could  become  a 
present  one  only  after  dower  had  been  admeasured  to 
the  widow  of  John  or  upon  her  death.  In  this  case  the 
very  proceeding  for  the  admeasurement  of  dower  to  the 
widow  of  John  by  the  statute  of  1870  (under  which 
the  proceedings  were  had)  expressly  barred  Cornelius 
of  all  interest  in  the  estate  of  John,  It  follows  that  in 
any  case  Cornelius,  the  deceased  husband  of  the  plaint- 
iff, never  had  any  present  interest  in  the  estate  of  his 
deceased  brother  John.  "  To  entitle  the  wife  to  dower 
the  husband  must  have  been  seized  during  coverture  of 
a  present  freehold  as  well  as  of  an  estate  of  inheritance." 
Dunham  t?,  Osborne,  1  Paige^  634. 

Francis  B.  Chedsey^  attorney,  and  of  counsel  for  re- 
spondent, argued : — 

I.  The  sale  of  the  premises,  in  pursuance  of  the  judg- 
ment of  the  supreme  court  recovered  by  Marcella  C. 
Jourdan  against  the  plaintiff's  husband  and  others,  but 
to  which  the  plaintiff  herein  was  not  a  party,  did  not 
affect  the  inchoate  right  of  dower  which  the  pljiintiff 
then  had  in  the  premises.  It  is  provided  by  statute  that 
"  A  *vidow  shall  be  endowed  of  the  third  part  of  all  the 
lands  whereof  her  husband  was  seized  of  an  estate  of 
inheritance  at  any  time  during  marriage."  Rev.  Staty 
7  ed.,  vol.  3,  p.  2197.  Again,  at  page  2198  :  "  No  act, 
deed  or  conveyance  executed  or  performed  by  the  hus- 
band, and  no  judgment  or  decree  confessed  or  recovered 
against  him,  etc.,  shall  prejudice  the  right  of  the  wife 
to  her  dower  or  preclude  her  from  the  recovery  thereof." 
"  The  inchoate  rights  of  the  wife  are  as  much  entitled 
to  protection  as  the  vested  rights  of  the  widow,  neither 
can  be  impaired  by  any  judicial  proceedings  to  which 
she  is  not  made  a  party."     Mills  t?.  Van  Voorhis,  20  N. 
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Y.  420.  Again,  the  court  of  appeals,  in  Simar  v,  Cana- 
day,  53  N.  Y.  304,  declared :  "  It  must  be  considered  as 

settled  in  this  state that  as  between  the  wife 

and  any  other  than  the  state  or  its  delegates  or  agents 
exercising  the  right  of  eminent  domain,  an  inchoate 
right  of  dower  in  land  is  a  subsisting  and  valuable  in- 
terest which  will  be  protected  and  preserved  to  her." 
The  contention  of  the  defendant  that  the  judgment  and 
sale  under  which  he  claims  title  excludes  the  plaintiff 
from  any  recovery  on  the  ground  that  she  was  not  a 
necessary  party  to  the  action  for  the  admeasurement  of 
dower  to  Marcella  C.  Jourdan  in  the  land,  and  therefore, 
when  the  legislature,  by  chapter  717,  laws  1870,  author- 
ized a  sale  of  the  premises  in  such  an  action,  it  necessa- 
rily abolished  all  inchoate  right  of  dower  in  the  wife  of 
the  heir,  or  owner  of  the  freehold,  is  not  sustained  by 
any  authority  nor  by  a  just  construction  of  the  act  itself. 
The  act  of  1870,which  authorized  the  sale,  provided  who 
should  be  bound  by  the  sale,  sec.  3:  "All  parties  to 
such  action  shall  be  barred  of  and  from  all  estate,  right, 
title  and  interest  whatsoever  which  they  and  each  of 
them  had  at  the  time  of  such  sale." 

II.  The  contention  of  the  defendant,  that  the  recovery 
in  this  action  violates  the  well  established  rule  that 
"  dower  on  dower  "  cannot  be  allowed,  is  not  sustained 
by  any  authority.  The  rule  has  its  origin  and  support 
only  in  the  fact  that  the  laying  off  of  a  distinct  parcel 
to  the  prior  dowress  is  a  disseizin  of  the  heir  in  that 
parcel,  during  the  lifetime  of  the  tenant  in  dower. 
Until  actual  admeasurement  she  has  but  a  chose  in 
action;  but  after  admeasurement  she  has  a  freehold 
estate  in  the  land  so  set  apart,  so  that  if  the  heir  dies 
during  the  "lifetime  of  the  widow,  his  widow  will  not  be 
entitled  to  dower  in  the  third  set  apart  to  the  first 
dowress.  She  will,  however,  be  entitled  to  dower  in  the 
other  two  thirds.  Willard  on  Real  Estate,  cfec,  p.  63  ; 
Scribner  on  Dower y  Vol.  1,  p.  326 ;  Elwood  v.  Klock, 
13  Barb.  50 ;  Lawrence  v.  Brown,  7  iV.  Y.  394. 
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By  the  Court. — Freedman,  J. — There  is  practically 
no  dispute  as  to  the  facts.  The  plaintiff  is  the  widow 
of  Cornelius  P.  Jourdan  to  whom  she  was  duly  married 
in  October,  1866,  and  who  died  in  October,  1886,  and  as 
such  widow  she  brought  this  action  to  enforce  a  claim 
of  right  of  dower  in  the  premises  described  in  the  com- 
plaint. 

On  October  10,  1870,  John  Jourdan  died  intestate  in 
the  city  of  New  York,  seized  of  the  said  premises,  leav- 
ing him  surviving  his  widow,  Marcella  C.  Jourdan,  and 
as  his  only  heirs  at  law  his  brothers,  Cornelius  P.  Jour- 
dan and  Thomas  J.  Jourdan,  his  sister  Mary  Ann  Neacy, 
and  his  niece  Mary  Jane  Hayes,  all  of  whom  lived  until 
the  end  of  the  year  1871. 

In  February,  1871,  Marcella,  the  widow  of  John,  com- 
menced an  action  in  the  supreme  court  for  the  admeas- 
urement of  her  dower  in  the  said  and  other  lands  of 
her  deceased  husband,  making  all  of  the  said  heirs  of 
her  said  husband  parties  defendant  thereto,  and  they  all 
appeared  therein.  But  the  present  plaintiff,  then  the 
wife  of  Cornelius  P.  Jourdan,  was  not  made  a  party. 

On  March  27, 1871,  the  said  Marcella  C.  Jourdan  filed 
in  the  office  of  the  clerk  of  the  city  and  county  of  New 
York,  in  her  said  action,  a  consent  in  writing  in  due 
form  in  which  she  consented  to  accept  a  gross  sum  of 
money  in  full  satisfaction  and  discharge  of  her  dower 
in  said  lands,  to  be  estimated  upon  the  net  proceeds  of 
a  sale  thereof  to  be  adjudged  by  the  court,  and  the 
amount  of  such  gross  sum  of  money  to  be  ascertained 
by  the  court  in  the  manner  authorized  by  the  5th  sec- 
tion of  the  act  entitled,  "  An  act  to  authorize  the  sale 
of  real  estate  in  which  any  widow  shall  be  entitled  to 
dower,  in  satisfaction  and  discharge  thereof,"  passed 
May  6,  1870.     (Laws  1870,  ch.  717.) 

Such  proceedings  were  thereupon  had  in  said  action 
that  the  court,  by  judgment  dated  March  31,  1871,  ad- 
judged and  decreed  a  sale  of  the  premises  at  public 
auction  by  and  under  the  direction  of  a  referee  appointed 
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for  that  purpose.  The  judgment,  among  other  things, 
also  provided  that  said  referee  execute  to  the  purchaser 
or  purchasers  a  deed  or  deeds  of  the  premises  sold,  and 
that  all  the  parties  to  said  action  and  all  persons  claim- 
ing under  them,  or  any  or  either  of  them,  after  the 
filing  of  the  notice  of  the  pendency  of  said  action,  upon 
the  sale  being  made,  be  barred  of  and  from  all  estate, 
right,  title  and  interest  which  they  and  each  of  them 
had  in  the  said  premises  at  the  time  of  the  sale.   . 

In  pursuance  of  said  j  udgment  the  premises  described 
in  that  action  were  sold,  and  the  premises  described  in 
the  complaint  in  this  acti(5n  were  struck  off  to  the  de- 
fendant Patrick  Haran  for  the  sum  of  $18,900.  The 
referee  executed  to  him  a  deed  therefor,  dated  May  18, 
1871,  and  thereafter  duly  recorded,  and  such  further 
proceedings  were  had  in  such  action  that,  out  of  the 
amount  of  the  proceeds  of  the  sale  of  the  whole  of  the 
several  parcels  of  land  by  said  judgment  directed  to  be 
sold,  there  was  paid  to  said  Marcella  C.  Jourdan  a  gross 
sum  of  money,  and  the  balance  then  remaining  of  said 
proceeds  was  paid  to  the  four  heirs  at  law  above  men- 
tioned. The  said  Marcella  C.  Jourdan  executed  to  the 
said  Patrick  Haran  a  release  of  her  right  of  dower  in  the 
premises  sold  to  him  as  aforesaid. 

Upon  this  state  of  facts  the  great  substantial  question 
presented  by  the  several  appeals  in  this  case  is  as  to 
whether  the  plaintiff  herein  had,  during  the  pendency 
of  the  action  of  Marcella  C.  Jourdan,  the  widow  of  John 
Jourdan,  for  the  admeasurement  of  her  dower  in  the 
lands  whereof  John  Jourdan  died  seized,  an  inchoate 
right  of  dower  in  the  share  of  her  husband  as  one  of  the 
heirs  at  law  of  John  Jourdan,  and  if  she  had,  whether 
she  could  be  deprived  of  it  by  the  judgment  in  that 
action  without  having  been  made  a  party  to  such  action. 
It  was  determined  by  the  interlocutory  judgment  that 
she  had  such  a  right ;  that  she  was  a  necessary  party 
defendant  in  such  action ;  and  that,  not  having  been 
made  such  a  party,  her  right  was  not  cut  off. 
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Dower  is  the  provision  which  the  law  makes  for  a 
widow  out  of  the  lands  of  her  husband.  It  is  not  the 
result  of  contract,  but  a  positive  institution  of  the  state, 
founded  on  reasons  of  policy.  Moore  v.  Mayor  etc.  of 
New  York,  8  N,  Y.  (4  Seld.)  110.  It  is  a  life  estate 
created  by  operation  of  law,  in  favor  of  the  wife  on  the 
decease  of  her  husband,  by  which  she  is  endowed  for  life 
with  a  third  of  the  lands  of  which  he  was  seized,  of  an 
estate .  of  inheritance,  at  any  time  during  coverture. 
The  title  to  dower  is  inchoate  on  marriage  and  seizin 
and  then  attaches  to  the  land,  but  is  not  consummate 
until  the  decease  of  the  husband.  Denton  v.  Nanny,  8 
Barh.  618;  Sutliff  v.  Forgey,  1  Cow.  89;  5  lb.  713. 
The  revised  statutes  of  this  state  confirmed  this  common 
law  right  as  follows :  "  A  widow  shall  be  endowed  of  the 
third  part  of  all  the  lands  whereof  her  husband  was 
seized  of  an  estate  of  inheritance  at  any  time  during 
the  marriage."     Sev.  Stat.y  6th  ed.,  vol.  11.  p.  1121,  §  1. 

As  to  the  sufficiency  of  the  seizin  of  the  husband  it 
is  not  necessary  that  there  should  have  been  an  actual 
seizin  or  seizin  in  deed.  It  is  enough  that  the  husband 
had  a  seizin  in  law  with  a  right  to  an  immediate  corporal 
seizin.  But  he  must  have  been  seized  of  an  effectual 
estate  of  inheritance.  A  joint  seizin  with  others  is  not 
enough.  Thus,  though  an  estate  in  joint  tenancy  be, 
in  terms,  one  of  inheritance  in  each  of  the  joint  tenants, 
yet  the  possibility,  so  long  as  the  joint  ownership  sub- 
sists, that  the  present  estate  of  each  may  be  completely 
defeated  by  his  dying  in  the  lifetime  of  the  other,  pre- 
vents the  right  of  dower  attaching  in  the  wife  of  either 
except  the  actual  survivor.  The  estate  of  a  tenant  in 
common,  however,  is  subject  to  dower  as  if  held  in 
severalty,  but  it  will  be  set  off  in  common,  unless  parti- 
tion be  made  during  the  life  of  the  husband  between 
the  tenants,  in  which  case  the  dower  of  each  tenant's 
wife  is  limited  to  the  portion  set  apart  to  him.  Wash- 
hum  on  Real  Prop.  (4th  ed.)  vol.  I.  p.  199,  and  cases 
there  cited. 


JOURDAN  V.  HARAN.  205 

Opinion  of  the  Court,  by  Freedmax,  J. 

The  law  of  this  state  does  not  favor  joint  tenancy  as 
much  as  it  does  tenancy  in  common.  The  revised  stat- 
utes, in  providing  for  the  creation  and  division  of  estates, 
expressly  declare  that  every  estate  granted  or  devised 
to  two  or  more  persons,  in  their  own  right,  shall  be  a 
tenancy  in  common,  unless  expressly  declared  to  be  in 
joint  tenancy  ;  but  that  every  estate  vested  in  executors 
or  trustees  as  such,  shall  be  held  by  them  in  joint 
tenancy  (vol.  11.  liev.  Stat,  6th  ed.,  p.  1104,  §  44).  So 
the  statute  relating  to  title  to  real  property  by  descent, 
expressly  provides  that whenever  an  inheri- 
tance, or  a  share  of  an  inheritance,  shall  descend  to  sev- 
eral persons,  they  shall  take  as  tenants  in  common  in 
proportion  to  their  respective  rights  (2  Rev,  Stat.,  6th 
ed.,  p.  1135,  §  17). 

From  what  has  been  said  already  it  clearly  appears 
that  on  the  death  of  John  Jourdan  the  title  to  his  real 
property  descended  to  his  heirs  at  law  as  tenants  in 
common,  and  that  the  plaintiff  herein  had,  during  the 
pendency  of  the  action  of  Marcella  C.  Jourdan,  the 
widow  of  John  Jourdan,  for  the  admeasurement  of  her 
dower  out  of  such  real  property,  an  inchoate  right  of 
dower  in  the  share  of  her  husband,  Cornelius  P.  Jourdan, 
as  one  of  such  heirs  at  law.  It  remains  to  be  seen 
therefore  whether  she  could  be  deprived  of  such  inchoate 
right  by  the  judgment  in  that  action  without  having 
been  made  a  party  to  the  action. 

Upon  this  branch  of  the  case  the  appellant  strenuously 
contends  that  she  is  conclusively  bound  by  the  result 
of  the  action  although  she  was  not  made  a  party,  be- 
cause she  was  not  a  necessary  party,  and  in  support  of 
this  contention  the  appellant  principally  relies  upon 
the  non-existence  of  a  statute  which  required  that  she 
should  be  made  a  party,  which,  in  view  of  the  peculiar 
interest  held  by  her  husband  at  the  time  in  the  prem- 
ises, rendered  it  unnecessary  to  make  her  a  party.  It 
is  tnie  that,  in  as  much  as  the  right  of  dower  does  not 
result  from  any  contract,  nor  is  a  right  which,  while 
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it  remains  inchoate,  is  guarded  by  any  constitutional 
provision,  but  is  an  incident  of  the  marriage  relation 
resulting  from  wedlock  because  established  by  law,  the 
continuance  of  the  right  in  its  inchoate  state  and  the 
manner  of  the  enforcement  of  the  claim  of  dower  after 
the  death  of  the  husband,  depend  altogether  upon  the 
statute  law  of  the  state  in  force  at  the  time  of  the  hus- 
band's death.  The  question  has  been  raised  in  several 
of  the  states  how  far  the  legislature  can,  by  legislative 
action,  affect  an  inchoate  right  of  dower,  during  the 
coverture  of  the  parties,  and  the  weight  of  authority 
upon  it  appears  to  be  that,  if  done  by  general  law  and 
without  directly  acting  upon  the  status  of  marriage, 
the  legislature  has  the  power  to  change  or  abrogate  the 
right  as  a  right  of  property,  and  that  it  is  the  law,  as  it 
exists  at  the  time  of  the  husband's  death,  which  deter- 
mines the  widow's  right  to  dower.  Washb.  on  Heal 
Prop.  (4th  ed.)  vol.  I.  p.  191,  and  cases  cited.  The 
language  of  Dillon,  J.,  in  Randall  r.  Kreiger,  2  Dillon 
It.  U.  8.  C.  C.  444  is :  "  While  the  right  remains  in- 
choate, it  is,  as  respects  the  wife,  under  the  absolute 
control  of  the  legislature  which  may,  by  general  enact- 
ment, change,  abridge,  or  even  destroy  it,  as  its  judg- 
ment may  dictate." 

So  it  is  equally  true  that  at  common  law,  as  shown  by 
Kent  in  his  Commentaries  and  by  Washburn  in  his 
treatise  on  Real  Property,  a  widow's  claim  of  dower  may 
be  defeated  by  avoiding  the  seizin  upon  which  it  de- 
pends. It  is  one  of  the  principles  of  the  common  law 
that  a  widow's  dower  is  liable  to  be  defeated  by  every 
subsisting  claim  or  incumbrance  in  law  or  in  equity  ex- 
isting before  the  inception  of  the  husband's  title,  and 
which  would  have  defeated  the  husband's  seizin.  It  is 
also  defeated  by  the  disseizin  of  the  husband,  by  para- 
mount title  or  re-entry,  on  condition  broken,  and  by 
the  operation  of  collateral  limitations  determining  the 
estate.  So  if  lands  descended  to  an  heir  are  sold  for  pay- 
ment of  the  ancestor's  debt,  or  by  an  executor  under  a 
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power  in  the  will  of  the  testator,  the  seizin  of  the  heir 
or  devisee,  although  completed  by  entry,  will  thereby 
be  divested  and  the  right  of  dower  in  his  wife  defeated. 

Out  of  the  same  doctrine  grows  the  familiar  maxim 
"jDo8  de  dote  peti  non  debety''  which  is  American  as  well 
as  English  law.  The  application  of  this  doctrine  may 
be  briefly  illustrated  in  this  way :  Upon  the  death  of 
the  owner  of  the  land  in  fee,  it  passes  at  once  by 
descent  or  devise  to  his  heir  or  devisee,  and  carries 
with  it  such  a  seizin  as  gives  the  wife  of  such  heir  or 
devisee  a  right  of  dower  in  the  premises.  The  ancestor 
or  devisor  may  have  left  a  widow  who  is  entitled  to 
dower  out  of  the  land,  but  until  she  has  it  set  out^  the 
existence  of  such  a  right  does  not  affect  that  of  the  wife 
of  the  heir  or  devisee.  But  the  estate  of  a  dowress,  as 
soon  as  her  estate  is  set  out  to  her,  is  considered  as  a 
continuation  of  the  husband's  estate,  resting  upon  his 
seizin,  there  being  in  contemplation  of  law,  no  interval 
of  time  or  estate  between  that  of  the  husband  and  the 
dowef  estate  of  his  widow.  If,  therefore,  the  widow  of 
the  ancestor  or  devisor  sees  fit  at  any  time  to  enforce 
her  right,  which  is  a  mere  chose  in  action  until  her 
dower  is  assigned,  her  right,  as  completed  by  the  assign- 
ment of  dower,  at  once  relates  back  and  cuts  off  the 
seizin  of  the  heir  or  devisee  as  to  so  much  of  the  estate 
as  is  assigned  to  her,  and  converts  his  interest  in  such 
part  or  portion  into  that  of  a  reversion  expectant  upon 
her  death,  and  with  it  destroys  the  estate  in  possession 
which  he  may  have  enjoyed  in  the  interim,  as  if  it  had 
never  existed.  If,  then,  he  were  to  die  in  the  life  of 
the  last  named  dowress,  his  widow  could  not  claim 
dower  in  the  part  assigned  for  want  of  a  sufficient  seizin 
on  his  part  during  coverture. 

And  in  the  third  place  it  must  be  conceded  that  as 
regards  the  inchoate  right  of  dower  of  the  wife  of  a 
tenant  in  common,  such  wife,  at  common  law,  holds 
such  inchoate  right  so  completely  subject  to  the  inci- 
dents of  such  an  estate,  that  she  not  only  takes  her 


208  JOURDAN  r.  HARAN. 

Opinion  of  the  Court,  by  Freedman,  J. 

dower  out  of  such  part  only  of  the  common  estate  as 
shall  have  been  set  to  her  husband  in  partition,  but  if, 
by  law,  the  entire  estate  should  be  sold  in  order  to  effect 
a  partition,  she  loses  by  such  sale  all  claim  to  the  land, 
although  no  party  to  such  proceeding. 

The  last  named  rule  of  the  common  law,  so  far  as  it 
relates  to  the  partition  of  land,  has  been  changed  in 
New  York  by  statute.  By  the  Revised  StatiiteSy  vol.  II , 
p.  318  §  6,  it  was  provided  that  every  person  entitled  to 
dower  in  lands  to  be  partitioned,  if  such  dower  has  not 
been  admeasured,  may  be  made  a  party.  By  section 
1538  of  the  Code  of  Civ.  Pro.  it  was  further  enacted 
that  every  person  having  an  inchoate  right  of  dower  in 
an  undivided  share  in  the  property  to  be  partitioned, 
and  every  person  having  a  right  of  dower  in  the  prop- 
erty, or  any  part  thereof,  which  has  not  been  admeasured, 
must  be  made  a  party  to  the  action. 

If,  therefore,  the  point  now  under  consideration  were 
to  be  determined  by  the  rule  of  the  common  law,  the 
contention  of  the  appellant  would  be  well  founded. 
But,  as  already  shown,  it  is  to  be  determined  by  the 
statute  law  in  force  at  the  time  of  the  rendition  of  the 
judgment  in  favor  of  Marcella  C.  Jourdan.  It  therefore 
becomes  necessary  to  find  out  what  at  that  time  the  law 
of  this  state  was  upon  the  subject,  and  upon  this  inquiry 
it  must  be  kept  in  mind  that,  while  it  was  competent 
for  the  legislature  to  abridge  or  destroy  plaintiff's  in- 
choate right,  it  was  equally  competent  to  enact  that  it 
should  not  be  lost  or  impaired  except  in  a  certain  pre- 
scribed way. 

Before  the  enactment  of  the  Code  of  Procedure,  .a 
widow  claiming  dower  had  her  election  between  three 
remedies,  to  wit:  (1)  an  action  of  ejectment  for  dower, 
brought  against  the  person  in  possession,  in  which,  after 
her  title  was  established,  her  portion  was  admeasured ; 
(2)  proceedings  for  the  admeasurement  of  dower  to  be 
taken  in  the  supreme  court,  a  county  court,  or  a  supe- 
rior city  court,  or  before  a  surrogate,  against  the  tenant 
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of  the  freehold,  and  to  be  followed,  if  necessary,  by  an 
action  of  ejectment  for  the  portion  so  admeasured,  and 
(3)  a  suit  in  equity,  in  which  both  the  right  of  the 
plaintiff,  and  the  portion  to  be  assigned  to  her,  were 
determined.  To  these  remedies  the  Code  of  Procedure 
added  a  fourth,  viz. :  an  action  for  the  admeasurement 
of  dower. 

In  the  place  of  these  four  remedies  the  Code  of  Civil 
Procedure  substituted  the  action  for  the  recovery  and 
the  admeasurement  of  dower,  but  in  as  much  as  the  last 
mentioned  code  was  passed  after  the  rendition  of  the 
judgment  in  favor  of  Marcella  C.  Jourdan,  its  provisions 
require  no  consideration  here.  Marcella  C.  Jourdan 
was  therefore  at  liberty  to  choose  any  one  of  the  four 
remedies  named,  and  she  elected  to  proceed,  and  did 
proceed,  by  action  in  the  supreme  court. 

At  the  same  time  it  wis  provided  by  statute  as  fol- 
lows, viz. :  "  No  act,  deed  or  conveyance,  executed  or 
performed  by  the  husband,  without  the  assent  of  his 
wife,  evidenced  by  her  acknowledgment  thereof,  in  the 
manner  required  by  law  to  pass  the  estates  of  married 
women,  and  no  judgment  or  decree  confessed  by  or 
recovered  against  him,  and  no  laches,  default,  covin  or 
crime  of  the  husband,  shall  prejudice  the  right  of  his 
wife  to  her  dower  or  jointure,  or  preclude  her  from  the 
recovery  thereof,  if  otherwise  entitled  thereto."  Hev. 
Stat,,  vol.  I.,  p.  742,  §  16 ;  Beo.  Stat.  (6th  ed.),  vol.  II., 
p.  1122,  §  16. 

This  is  the  provision  which,  as  the  plaintiff  claims, 
protected  and  preserved  her  right  of  dower  as  against 
the  judgment  recovered  by  Marcella  C.  Jourdan. 

I  cannot  find  that  the  provision  last  referred  to  has 
ever  been  construed  in  a  case  like  the  present,  but  it 
seems  to  have  come  up  for  construction  in  actions  for 
the  foreclosure  of  mortgages,  and  in  that  class  of  cases 
it  was  uniformly  held  that,  in  order  to  cut  off  the  wife's 
inchoate  right  of  dower,  she  must  be  made  a  party  to 
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the  action.  Wheeler  v.  Morris,  2  Bosw.  524  contains  a 
good  illustration  of  this  point. 

In  Mills  V.  Van  Voorhies,  20  JV.  JT.  412,  it  was  said 
(p.  420) :  "  The  inchoate  rights  of  the  wife  are  as  much 
entitled  to  protection  as  the  vested  rights  of  the  widow. 
Neither  can  be  impaired  by  any  judicial  proceeding  to 
which  she  is  not  made  a  party."  And  in  Simar  v.  Can- 
aday,  53  N.  F.  298,  it  was  said  (p.  304) :  "  We  think 
that  it  must  be  considered  as  settled  in  this  state,  not- 
withstanding Moore  v.  The  Mayor,  and  some  dicta  in 
other  cases,  that,  as  between  a  wife  and  any  other  than 
the  state,  or  its  delegates  or  agents  exercising  the  right 
of  eminent  domain,  an  inchoate  right  of  dower  in  lands 
is  a  subsisting  and  valuable  interest  which  will  be  pro- 
tected and  preserved  to  her,  and  that  she  has  a  right  of 
action  to  that  end."  This  being  so,  the  reasons  assigned 
and  the  rule  enforced  in  the  foreclosure  cases,  apply 
with  equal  force  to  an  action  for  the  recovery  and  ad- 
measurement of  dower. 

It  therefore  follows  that  the  contention  of  the  appel- 
lant that,  because  certain  proceedings  for  the  admeas- 
urement of  dower  could  formerly  be  maintained  for 
certain  purposes  under  §  2  of  2.  Mev.  Stat,  p.  488, 
upon  service  of  a  petition  and  notice  upon  the  heirs  of 
the  husband  or  upon  the  owners  of  the  land  claiming  a 
freehold  estate  therein,  the  plaintiff  is  bound  by  the  re- 
sult of  the  action  brought  by  Marcella  C.  Jourdan, 
although  not  made  a  party,  is  wholly  untenable. 

The  further  point  made  by  the  appellant  that,  when 
the  legislature,  by  chapter  717  of  the  Laws  of  1870, 
authorized  the  sale  of  land  in  an  action  brought  for  the 
admeasurement  of  dower,  it  necessarily  abolished  all 
inchoate  right  of  dower  in  the  wife  of  the  heir  or  owner 
of  the  freehold  in  the  land  to  be  sold,  is  equally  untena- 
ble. It  cannot  be  sustained  by  any  authority,  nor  by 
a  just  construction  of  the  act  itself.  The  third  section 
of  the  act  provides  who  shall  be  bound  by  the  sale,  and, 
in  doing  so,  it  mentions  only  ^'  all  the  parties  to  such 
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action."  Neither  the  language  of  that  section  nor  that 
of  the  act  as  a  whole,  authorizes  the  conclusion  that,  in 
enacting  said  act,  the  legislature  intended  to  deprive  the 
wife  of  the  heir  or  of  the  owner  of  the  freehold  of  her 
inchoate  right  of  dower  in  the  land  to  be  sold  without  a 
hearing.  In  order  to  hold  that  the  legislature  did  so 
intend,  an  implication  would  have  to  be  raised  and  sus- 
tained which  is  at  variance  not  only  with  the  well  de- 
fined policy  of  the  state  as  regards  the  rights  of  married 
women,  but  also  with  the  well  settled  rule  that  if  two 
statutes  which  seem  to  conflict,  can  be  so  construed 
that  both  may  stand,  they  must  be  so  construed.  Such 
an  implication  cannot  therefore  be  sustained.  If  any 
implication  arises  at  all  upon  the  act  of  1870,  it  is,  that 
a  person  who  was  not  made  a  party  to  the  action,  shall 
not  be  bound. 

But  there  are  still  other  considerations.  Suppose  after 
the  institution  of  the  action  by  Marcella  C.  Jourdan,  she 
and  the  heirs  at  law  had  united  in  a  conveyance  of  the 
premises  to  a  third  person,  would  that  have  deprived 
the  plaintiff  of  her  inchoate  right  of  dower  ?  clearly  not, 
for  the  statute  above  set  forth  expressly  saj^s  that  no 
act,  deed  or  conveyance  executed  or  performed  by  the 
hnsband  without  the  assent  of  his  wife,  shall  prejudice 
the  wife's  right  of  dower.  How  then  can  the  judgment 
recovered  by  Marcella  C.  Jourdan  have  any  greater 
effect  than  such  conveyance  would  have  had,  unless 
such  greater  effect  is  expressly  given  by  statute  ? 

Again,  suppose  that  in  fact  there  was  a  will  with  a 
provision  in  lieu  of  dower  which  was  accepted  by  Mar- 
cella C.  Jourdan,  would  not  the  present  plaintiff,  if  she 
had  been  made  a  party  to  the  action  brought  by  Marcella 
C.  Jourdan,  have  had  a  right  to  plead  these  facts  as  a 
defense  to  the  claim  of  dower  advanced  by  Marcella  ? 
She  clearly  would  have  had  such  right.  So  upon  the 
supposition  that  Marcella  never  was  the  lawful  wife  of 
John  Jourdan  and  consequently  was  not  his  widow, 
would  not  -that  have  been  a  defense  available  to  the 
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present  plaintiff  against  the  claim  of  Marcella,  if  she  had 
been  made  a  defendant  in  that  action  ?  The  question 
can  be  answered  only  in  the  aflfirmative. 

The  plaintiff  therefore  had  not  only  an  inchoate  right 
of  dower,  but  also  certain  rights  for  the  defense  of  the 
same.  She  could  be  deprived  of  none  of  these  rights 
except  by  some  express  provision  of  law,  and  the  ap- 
pellant has  wholly  failed  to  show  any  such  provision. 

It  finally  should  be  noticed  yet  that  the  judgment 
relied  upon  by  the  appellant  does  not  in  terms  bar 
plaintiff's  right  of  dower.  It  decrees  that  all  the  parties 
to  the  action,  and  all  persons  claiming  under  them,  or 
any  or  either  of  them,  after  the  filing  of  the  notice  of 
the  pendency  of  the  action,  shall,  upon  the  sale  being 
made,  be  barred  of  and  from  all  estate,  right,  title  and 
interest  which  they  and  each  of  them  had  in  the  said 
real  estate  at  the  time  of  the  sale.  Inasmuch  as  plaint- 
iff's inchoate  right  of  dower  had  attached,  as  hereinbe- 
fore shown,  before  the  commencement  of  the  action  by 
Marcella,  and  before  the  filing  of  the  notice  of  the  pen- 
dency of  such  action,  it  was  a  prior  right,  and  as  such 
the  language  of  the  judgment  does  not  cover  it. 

In  no  aspect  of  the  case,  therefore,  was  the  plaintiff 
ever  deprived  of  her  inchoate  right  of  dower,  and  con- 
sequently, upon  the  death  of  her  husband,  it  became  her 
right  to  bring  an  action  for  the  recovery  and  admeas- 
urement of  such  dower. 

For  the  reasons  aforesaid  the  interlocutory  judgment 
made  in  this  action  is  clearly  right. 

The  action  of  the  referee  under  and  in  pursuance  of 
the  interlocutory  judgment,  presents  a  further  and  also 
highly  interesting  question  as  to  the  extent  of  plaintiff's 
right.  He  arrived  at  the  conclusion  that  the  plaintiff  is 
to  be  endowed  only  to  the  extent  of  one  eighteenth 
(jg)  of  the  premises  in  question,  and  not  to  the  extent  of 
one  twelfth  (;,)  as  claimed  by  the  plaintiff.  In  this  he 
is  clearly  right.  Moreover  the  appellant  cannot  com- 
plain of  it.     Upon  a  review  of  all  that  bears  upon  this 
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branch  of  the  case,  no  error  appears  to  have  been  com- 
mitted to  the  prejudice  of  the  appellant.  The  reasons 
which  led  the  referee  to  the  conclusion  at  which  he 
arrived,  are  set  forth  in  an  opinion  delivered  by  him 
which  is  so  exhaustive  of  the  subject  under  considera- 
tion by  him  and  so  clear  and  convincing,  that  I  deem  it 
wholly  unnecessary  to  make  any  additional  remarks. 

The  judgment,  interlocutory  judgment  and  the  order 
appealed  from  should  be  affirmed  with  costs. 

Sedgwick,  Ch.  J.,  concurred. 


RICHARD  V.  HARNETT,  Respondent  v.  ROBERT  E. 
WESTCOTT,  AS  President,  etc..  Appellant. 

Evidence — Ses  gestae — Baggage  Express  Company. 

Statements  of  the  president  of  the  company  on  a  demand  for  a  trunk,  the  rail- 
road check  for  which  had  been  given  to  an  agent  of  the  express  company 
in  order  to  enable  the  agent  to  procure  it  for  transportation  by  the  com- 
pany, which  agent  gave  the  usual  receipt  for  it  to  the  effect  that  the  trunk 
had  been  received  by  the  company,  are  admissible  against  the  company 
on  objection  to  any  statements  made  by  one  on  whom  a  demand  is  au- 
thorized to  be  made,  which  demand  is  required  to  be  made  by  law,  is 
too  broad. 

Plaintiff  gave  to  the  agent  of  the  defendant  a  baggage  check  for  a  ti'unk 
and  received  the  usual  i*eceipt  therefor.  The  trunk  not  being  delivered, 
the  plaintiff  demanded  the  trunk  or  the  check  from  the  president  of  the 
company  at  the  office  of  the  company.  Objection  was  taken  to  the 
reception  in  evidence  of  any  declarations  or  statements  made  by  the 
president  at  the  time  of  such  demand,  upon  the  ground,  that  being 
made  after  the  loss,  they  were  inadmissible  and  irrelevant,  to  bind  the 
defendant,  and  were  hearsay.  The  objection  having  been  overruled. 
Held,  that  this  ruling  was  right,  and  that  it  was  not  error  to  receive  this 
evidence. 

In  any  view  of  the  case,  the  objection  was  certainly  too  broad  and  general, 
for  if  it  had  been  sustained  as  made,  it  would  have  prevented  the  witness 
from  testifying  that  the  defendant  refused  to  comply  with  the  demand. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  JJ. 

Decided  October  25,  1888. 
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Appeal  from  an  order  denying  a  motion  for  a  new 
trial. 

Ira  D.   Warren^  for  respondent. 

Austen  G.  FoXy  for  appellant. 

By  the  Court. — Truax,  J. — The  action  was  tried 
before  the  court  and  a  jury.  A  verdict  was  found  for 
the  plaintiff  and  thereupon  the  defendant  made  a  motion 
for  a  new  trial  "  on  the  judge's  minutes,  on  the  excep- 
tions taken  during  the  trial,  and  upon  the  ground  that 
the  verdict  was  against  the  weight  of  evidence."  This 
motion  was  denied  and  from  the  order  denying  this 
motion  the  defendant  appealed. 

The  action  was  brought  to  recover  the  value  of  a  trunk 
and  its  contents  which  the  plaintiff  alleges  he  delivered 
to  the  defendant.  The  defendant  denies  that  the  trunk 
ever  was  delivered  to  it. 

The  plaintiff  was  on  his  way  to  New  York  on  one  of 
the  trains  of  the  N.  Y.  C.  &  H.  R.  R.  Co.  when  one  of 
the  agents  of  the  defendant,  whose  business  it  was  to 
solicit  baggage  for  transportation,  applied  to  the  plaintiff 
for  his  baggage.  The  plaintiff  gave  this  agent  a  check 
for  a  trunk  and  the  agent  gave  plaintiff  the  usual  re- 
ceipt therefor.  The  trunk  not  being  delivered  to  plaint- 
iff he  went  to  the  office  of  the  company  and  demanded 
it  from  the  president  of  the  company. 

The  principal  question  in  the  case  arises  on  the  ex- 
ception taken  to  the  admission  of  the  statement  that 
was  made  by  the  president  of  the  company  at  the  time 
this  demand  was  made.  There  is  no  evidence,  other 
than  the  admission  of  the  president,  that  the  trunk  ever 
came  into  the  possession  of  the  defendant,  and  if  it  was 
error  to  receive  this  statement  in  evidence  the  order 
must  be  reversed  and  a  new  trial  must  be  ordered. 

A  witness  was  called  by  the  plaintiff  who  testified 
that  some  three  weeks  after  the  occurrence  above  men- 
tioned between  plaintiff  and  defendant's  agent,  he,  the 
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witness,  called  upon  Mr.  Westcott,  the  president  of  the 
defendant,  at  the  office  of  the  defendant  and  demanded 
the  trunk  or  the  check.  The  counsel  for  the  defendant 
then  objected  to  any  declarations  or  statements,  made 
by  the  witness  upon  the  ground  that  they  were  ^'  inad- 
missible and  irrelevant  to  bind  the  defendant,  having 
been  made  after  the  alleged  loss  "  and  were  hearsay. 
This  objection  was  overruled  and  the  exception  to  this 
ruling  presents  the  principal  question  in  the  case. 

We  are  of  the  opinion  that  this  ruling  was  right. 
The  witness  called  on  the  president  of  the  company  for 
the  purpose  of  making  a  demand  on  him  for  the  return 
of  plaintiff's  goods,  certainly  the  president  of  a  corpora- 
tion is  a  proper  person  on  whom  one  who  has  delivered 
property  to  the  corporation  should  call  for  the  purpose 
of  receiving  information  about  such  property.  The 
plaintiff  could  not  recover  without  alleging  and  proving 
a  demand  and  refusal.  He  had  made  such  an  allegation 
in  his  complaint,  which  allegation  the  defendant  had 
denied.  Thus  the  making  of  the  demand  and  the 
refusal  to  comply  with  it  became  one  of  the  issues  of 
the  case.  What  was  said  by  both  parties  at  the  time 
the  demand  was  made  wfis  part  of  the  res  gestae  of  that 
particular  transaction  and  "  related  to  and  accompanied 
an  act  done  in  the  course  of  the  agency  "  of  the  defend- 
ant's president.     White  v.  Miller,  71  iV".  Y.  118. 

It  is  also  to  be  noticed  that  the  defendant  objected  to 
"  any  declarations  or  statements."  This  objection  is  too 
broad,  for  if  sustained  it  would  have  prevented  the  wit- 
ness from  testifying  that  the  president  of  the  defendant 
had  refused  to  comply  with  the  demand. 

If  it  was  not  error  to  receive  this  evidence  then  the 
verdict  was  not  against  the  weight  of  evidence.  It  is 
true  that  one  of  defendant's  employees  testified  that  the 
trunk  never  had  been  received  by  the  defendant  but 
this  evidence,  even  if  it  had  not  been  contradicted,  was 
not  conclusive.  Becht  v.  Corbin,  92  If.  Y.  658.  But 
it  was  contradicted  by  the  statement  of  the  president 
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that  the  defendant  had  received  the  trunk.  It  may  be 
that  the  president  had  seen  the  trunk  in  idef endant's 
possession. 

We  have  examined  the  other  questions  in  the  case 
and  find  no  error  that  calls  for  the  reversal  of  the  order, 

The  order  is  affirmed  with  costs^  etc. 

Freedman,  J.,  concurred. 

Sedgwick,  Ch.  J. — ^In  my  judgment  there  was  no 
error  in  denying  the  motion  for  a  new  trial,  and  think 
that  the  order  made  should  be  affirmed  with  costs. 


THE  SECOND  NATIONAL  BANK  OF  ALLENTOWN, 
Plaintiff  v.  THE  POTTIER  &  STYMUS  MFG. 
CO.,  Defendant. 

Principal  and  Agent,    Express  and  implied  authority^  etc, ;  authority  to  one 
to  act  for  another,  need  not  be  conferred  by  words. 

Authority  from  a  corporation  to  an  agent  to  sign,  indorae  and  transfer 
promissory  notes,  may  be  inferred  and  implied  from  the  course  of  busi- 
ness of  such  corporation  and  its  employment  of  such  agent,  and  from 
the  fact  that  similar  transactions  of  the  agent,  have  been  approved  and 
acquiesced  in,  b}'  said  corporation  as  done  by  its  authority. 

It  is  not  necressaiy,  in  order  to  authorize  the  inference  of  general  agency, 
that  the  person  who  has  assumed  to  act  as  agent,  should  have  done  an 
act  of  the  same  special  character  as  the  one  on  which  the  principal  is 
sought  to  be  held.  It  is  sufficient,  if  he  has  usually  done  things  of  the 
same  general  chai*acter  and  effect,  with  the  assent  and  approval  of  his 
principal.     Commercial  Bank  v.  Norton,  1  Hill^50l. 

This  authority  to  act  for  another,  inferred  and  implied  from  appearances, 
operates  only  by  way  of  estoppel,  and  takes  the  place  of  real  authority, 
only  when  some  person  has  acted  upon  such  appearances  and  has  in 
good  faith  parted  with  value.  People  v.  Bank  of  North  America,  75  N, 
F.  548. 
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It  18  not  necessary  that  the  appearances  on  which  plaintiff  acted,  should 
have  arisen  from  transactions  had  between  the  plaintiff  and  defendant. 
It  is  sufficient,  if  there  were  ti-ansactions  from  which  the  authority  of 
Ingersoll  to  act  as  defendant's  agent  in  the  indorsement  of  the  note  in 
suit  could  be  inferred,  and  that  the  plaintiff  had  knowledge  of  such 
transactions. 

'An  ofilcer  of  a  corporation  may,  by  the  condact  and  action  of  its  directors 
and  managers,  be  invested  with  capacity  to  bind  the  corporation  by  acts 
beyond  the  powers  inherent  to  his  office ;  his  authority  may  be  infen*ed 
from  the  manner  in  which  he  has  been  permitted  to  transact  such  busi- 
ness. National  Park  Bank  v.  German  American  Mutual  Warehousing, 
etc.,  Co.,  53  Super.  CL  367.  In  such  case  the  officer's  authority  does  not 
depend  so  much  upon  his  official  title  or  on  the  theoretical  nature  of  his 
office,  as  upon  the  duties  that  are  assigned  to  him,  and  that  he  is  in  the 
habit  of  performing.  Fifth  Ward  Savings  Bank  v.  The  First  National 
Bank,  7  AOanlic  Rep,  318. 

Although  it  is  true  that  one  who  deals  with  an  officer  of  a  corporation 
is  presumed  to  know  the  extent  of  that  officer^s  power  to  bind  the  cor- 
poration, yet  when  such  officer  has  made  in  the  name  of  the  corporation, 
what  purports  to  be  its  contract,  and  that  contract  is  upon  its  face  one  that 
the  corporation  has  the  power  to  make,  and  its  only  defect  consists  in  some 
extrinsic  fact,  such  as  the  purpose  or  object  for  which  the  conti*act  was 
made,  such  contract  is  binding  upon  the  corporation,  and  the  person  with 
whom  the  conti*act  is  made  is  not  bound  to  Inquire  as  to  such  extrinsic 
fact  Farmerfl  &  Mechanics  Bank,  etc.  v.  Butchers  and  Drovers  Bank, 
16  N.  r.  129,  130 ;  4  American  and  British  Encyclopedia  of  Law,  227, 

and  cases  there  cited.  • 

Before  Sedgwick,  Ch.  J.,  and  Tbuax,  J. 

Decided  October  25,  1888. 

This  action  was  tried  before  a  judge  and  a  jury.  The 
trial  judge  directed  the  jury  to  render  a  verdict  in  favor 
of  the  defendant  and  further  directed  that  the  excep- 
tions be  heard  in  the  first  instance  at  the  general  term. 

Martin  &  Smith,  attorneys,  and  George  A.  Strong j 
of  counsel,  for  plaintiff,  argued : — 

I.  That  the  uncontradicted  evidence  of  actual  author- 
ity to  make  and  indorse  notes  and  other  negotiable 
paper  called  for  the  direction  of  a  verdict  in  plaintiff's 
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favor.  The  limits  of  an  agent's  authority  may  be  de- 
termined by  the  power  which  he  is  allowed  to  exer- 
cise  In   other  words,  the   authority  may  be 

shown  by  circumstances.  The  recognition  by  a  corpo- 
ration of  acts  on  the  part  of  an  agent,  similar  in  char- 
acter to  those  which  may  be  in  dispute,  tends  strongly 
to  establish  the  agent's  authority.  Olcott  v.  Tioga  R. 
R.  Co.,  27  iV.  T.  560.  To  the  same  effect  see  Meads  v. 
Merch's  Bk.,  25  iV^.  Y.  145.  In  another  case  it  was  de- 
clared, that  evidence  as  to  the  habit  of  one  defendant  to 
allow  his  name  to  be  signed  by  his  co-defendant  as 
maker  of  notes,  was  competent  on  the  question  of  au- 
thority. Hammond  v.  Varian,  54  i\r.  Y.  400-1.  It  is 
and  long  has  been  settled  law  in  New  York,  that  an 
agent's  authority  to  do  the  act  in  dispute  may  be  shown 
by  instances  of  his  doing  the  like  act  in  transactions 
with  other  persons.  Such  evidence  goes  directly  to  the 
issue  of  actual  authority.  Bennett  v.  Agricultural  Ins. 
Co.,  106  iVT.  Y.  248-9 ;  Dunn  v.  Horbeck,  72  76.  88 ; 
Wood  V,  Auburn  R.  R.  Co.  8  lb.  167 ;  Edwards  v.  Schaf- 
fer,  49  Barh.  292 ;  Mead  v.  Keeler,  24  lb.  22;  Beers  t?. 
Phoenix  Co.,  14  lb.  361 ;  Abeel  v.  Seymour,  6  Ifuny  656; 
Bank  of  U.  S.  v.  Dandridge,  12  Wh.  70. 

n.  It  was  of  no  consequence  whatever  that  the  par- 
ticular note  in  suit  may  have  been  fraudulently  issued, 
or  its  proceeds  fraudulently  misappropriated.  The 
settled  doctrine  is  that  where  the  proper  officer  issues 
paper  in  the  proper  and  usual  form,  any  secret  fraud 
furnishes  no  defense  to  his  principal.  Farmers'  Bank 
V.  Butchers'  Bank,  16  If.  Y.  132,  et  seq;  Bank  of  Gen- 
essee  v.  Patchin  Bank,  19  lb.  319 ;  Bank  of  N.  Y.  v. 
Bank  of  Ohio,  29  lb.  631. 

Frederick  3L  Littlefield,  attorney  for  defendant, 
argued:—  • 

That  this  note  was  indorsed  without  the  authority  of 
the  defendant  company,  and  was  in  legal  effect  a  for- 
gery, and  the  defendant  company  is  not  bound  by  the 


\ 
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indorsement.  Ofl&cers  of  a  corporation  are  special  and 
not  general  agents ;  consequently  they  have  no  power 
to  bind  the  corporation  except  within  the  limitations 
prescribed  by  the  charter  and  by-laws.  Persons  dealing 
with  the  officers  of  a  corporation  are  charged  with  notice 
of  the  authority  conferred  upon  them,  and  of  the  limi- 
tations and  restrictions  upon  it  contained  in  the  charter 
and  by-laws.  There  is  no  grant  of  power  in  the  name 
by  which  the  officer  is  designated,  especially  when  the 

V  authority  given  is  specified  in  the  by-laws.  Adriance 
9.  Roome,  52  Barb.  399,  p.  411 ;  and  see  cases  cited 
below. 

In  McCuUough  v.  Morse,  5  Den.  567,  it  was  held  that  a 
corporation  may  make  a  promissory  note  in  the  business 
contemplated  in  its  charter,  "  but  it  must  affirmatively 
appear  that  it  was  made  in  the  course  of  its  legitimate 
basiness.  The  fact  must  not  be  presumed.  A  corpo- 
ration cannot  be  bound  by  its  agents  for  acts  not  within 

I  the  powers  conferred  by  its  charter.  Contracts  based 
upon  such  acts  are  void.  The  authority  of  agents  of  a 
corporation  must  be  shown.  Proof  that  a  promissory 
note  purporting  to  be  made  by  it  was  signed  by  the 
president  and  secretary  is  not  sufficient  without  proof 
of  their  authority  to  sign  it."  We  may  remark  here 
parenthetically,  that  it  is  well-settled  law  that  a  man- 
ufacturing corporation  cannot  lend  its  credit  to  a  third 
person  by  indorsing  a  note  for  his  accommodation  or 
otherwise.  Such  an  act  is  ultra  vires  and  void.  Green  a 
Brice's  Ultra  Vires,  2d  ed.,  pp.  252,  253,  255,  256  and 
272-275.  In  this  case  the  note  in  suit  was  undoubt- 
edly indorsed  for  the  accommodation  of  some  third  per- 
son. We  do  not  rely  upon  this  fact  standing  alone  as  a 
ground  of  defense,  because  it  is  well  settled  that  such 
a  defense  cannot  prevail  against  a  bona  fide  holder  of  a 
note,  who  has  taken  it  for  value  and  before  maturity. 
But  where  such  a  fact  is  combined  with  the  further 
fact  that  the  indorsement  was  the  wholly  unauthorized 
net  of  one  of  its.  officers,  it  makes  an  entirely  different 
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Bituation.  Here  we  have  the  attempt  of  an  officer  to 
bind  a  corporation  by  something  which  was  not  only 
beyond  his  powers,  but  beyond  the  power  of  the  corpo- 
ration itself  to  do.  Morawetz  on  Corporations,  §  423 ; 
Alexander  v.  Caldwell^  83  N.  F.  480. 

By  the  Court. — Truax,  J. — The  action  is  against  the 
defendant,  a  corporation,  as  indorser  of  a  promissory 
note.  It  was  in  fact  indorsed  by  one  Ingersoll,  the  treas- 
urer of  the  defendant.  On  the  trial  the  defendant 
denied  that  Ingersoll  had  authority  from  it  to  indorse 
its  name.  The  plaintiff  proved  that  for  many  years 
Ingprsoll  had  signed  the  name  of  the  defendant  as 
maker  of  notes,  and  had  indorsed  its  name  upon  notes 
to  the  knowledge  of  defendant — the  defendant  recog- 
nizing its  liability  in  these  instances.  This  was  proof 
that  at  the  time  of  those  instances,  Ingersoll  acted  as 
agent  of  defendant  with  authority  to  bind  it.  This 
agency,  upon  the  facts  in  the  case,  was  presumed  to 
continue  to  the  time  of  the  indorsement  of  the  note 
in  suit.  The  form  of  the  indorsement  is  the  same  as 
that  previously  used  by  Ingersoll.  Ingersoll  being  the 
authorized  agent  to  sign  and  indorse  and  transfer, 
bound  the  defendant,  by  any  express  or  implied  repre- 
sentation by  him,  that  the  conditions  which  limited  his 
power  as  between  the  defendant  and  himself,  had  been 
complied  with. 

Authority  to  one  to  act  for  another,  need  not  be  con- 
ferred in  words.  Such  authority  may  be  inferred  from 
the  course  of  business  and  employment,  and  from  the 
fact  that  similar  transactions  of  the  assumed  agent  have 
been  acquiesced  in  by  the  principal  as  done  by  his  au- 
thority. But  the  defendant  contends,  and  the  evidence 
tends  to  show,  that  the  note  in  question  is  an  accommo- 
dation note,  and  that  an  authority  to  indorse  an  accom- 
modation note  cannot  be  inferred  from  the  fact  that  the 
alleged  agent  had  the  right  to  indorse  business  paper. 
This  contention  cannot  be  sustained.     It  is  not  neces- 
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sary  in  order  to  authorize  the  inference  of  general 
agency,  that  the  person  who  has  assumed  to  act  as  agent 
should  have  done  an  act  the  same  in  specie  as  the  one 
on  which  the  alleged  principal  is  sought  to  be  held.  If 
he  has  usually  done  things  of  the  same  general  charac- 
ter and  ejffect  with  the  assent  of  his  principal,  it  is 
enough.     Commercial  Bank  v.  Norton,  1  Hilly  501. 

This  authority  to  act  for  another,  which  is  inferred 
from  appearances,  operates  only  by  way  of  estoppel,  and 
takes  the  place  of  real  authority  only  when  some  person 
has  acted  upon  the  appearances  (People  v.  Bank  of  North 
America,  75  iV^.  Y.  548)  and  has  in  good  faith  parted 
with  value. 

It,  therefore,  became  necessary  for  the  plaintiff  to 
show  that  it  had  parted  with  value,  and  that  it  had 
knowledge  of  the  apparent  authority  of  IngersoU  to  in- 
dorse the  note  in  question  in  the  name  of  the  defendant. 
Evidence  was  offered  which  tended  to  show  that  plaint- 
iff had  parted  with  value.  The  plaintiff  then  attempted 
to  show  that  at  the  time  it  discounted  the  note  in  suit, 
its  president  was  told  that  the  indorsement  on  the 
note  was  the  defendant's  regular  indorsement — that  is, 
that  IngersoU  was  authorized  by  the  defendant  to  in- 
dorse notes  for  it.  This  evidence  was  excluded  by  the 
court,  and  the  plaintiff  duly  excepted.  This  ruling  was 
erroneous.  It  is  not  necessary  that  the  appearances  on 
which  plaintiff  acted,  should  arise  from  transactions  had 
between  the  plaintiff  and  defendant.  It  is  sufficient 
that  therj  were  transactions  from  which  the  authority 
of  IngersoU  to  act  as  defendant's  agent  in  indorsing  the 
note  in  suit  could  be  inferred,  and  that  plaintiff  had 
knowledge  of  these  transactions.  This  court  has  lately 
held  that  when  a  corporation  has  in  many  instances 
recognized  that  one  of  its  officers  was  its  agent,  compe- 
tent to  sign  its  name  in  a  certain  manner,  it  is  estopped 
from  taking,  against  a  holder  for  value,  the  position 
that  such  an  officer  had  not  the  power  to  sign  its  name 
in  that  manner.     National  Park  Bank  v.  The  German 
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American  Mutual  Warehousing  and  Security  Co.,  53 
Super  Ct  367. 

The  case  now  before  us  is  to  be  distinguished  from 
the  case  of  the  People's  Bank  v.  St.  Anthony's  &e. 
Church,  109  iV.  Y.  512,  in  which  case  the  plaintiff 
failed  to  establish  or  to  give  evidence  which  raised  a 
presumption,  that  the  notes  in  question  were  the  author- 
ized obligations  of  the  defendant.  It  is  true  that  the 
plaintiff  in  that  case  did  prove  that  the  notes  were 
signed  by  the  president,  secretary  and  treasurer  of  the 
defendant,  and  that  said  officers  constituted  three  of  the 
five  members  of  defendant's  board  of  trustees.  But 
the  defendant  proved  that  the  notes  were  signed  by  the 
officers  of  the  defendant  acting  separately  and  not  at 
the  same  time  or  place  or  while  assembled  as  a  board  of 
trustees.  It  was  held  in  that  case  that  "  the  trustees 
had  no  separate  or  individual  authority  to  bind  the  cor- 
poration, and  this  although  the  majority  or  the  whole 
number  (of  trustees) acting  singly  and  not  collectively  '* 
as  a  board,  should  assent  to  the  particular  transaction. 

This  principle is expressly  applied  to 

the  action  of  religious  corporations  by  the  act  of  1813, 
which  declares  that "A  majority  of  the  trus- 
tees being  lawfully  convened,  shall  be  competent  to  do 
and  perform  all  matters  and  things  which  such  trustees 
are  authorized  or  required  to  do  or  perform."  But  tWs 
very  case  is  an  authority  by  implication,  for  the  principle 
that  the  authority  of  the  agent  to  bind  his  principal  may 
be  inferred  from  other  similar  transactions,  for  it  is  said 
"  A  presumption  has  never  been  indulged  to  sustain  an 
allegation  that  an  unsealed  contract,  executed  by  offi- 
cers of  a  corporation  in  its  name,  was  a  corporate  obli- 
gation, unless  authority  was  implied  from  the  nature  of 
the  office,  or  from  previous  similar  dealings  recognized 
by  the  corporation,  or  a  ratification  was  shown.  When 
an  agency  is  once  lawfully  constituted  the  agent  may, 
in  some  cases,  bind  the  principal  by  a  false  representa- 
tion that  a  particular  transaction  of  the  same  general 
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nature  with  that  authorized,  is  within  the  power  con- 
ferred, when  in  fact  it  has  never  been  authorized  and 
was  a  fraud  upon  the  power."  An  oflScer  of  a  corpora- 
tion may,  by  the  conduct  of  its  directors  or  managers, 
be  invested  with  capacity  to  bind  the  corporation  by 
acts  beyond  the  powers  inherent  in  his  office.  Thus, 
when  in  the  usual  course  of  business  an  officer  of  a  cor- 
poration has  been  allowed  to  manage  its  affairs,  his  au- 
thority may  be  implied  from  the  manner  in  which  he 
has  been  permitted  to  transact  such  business.  National 
Park  Bank  v.  German  American  Mutual  Warehousing 
and  Security  Co.,  53  Super,  Ct.  367.  In  such  case  the 
ofiScer's  authority  does  not  depend  so  much  upon  his  title, 
or  on  the  theoretical  nature  of  his  office,  as  on  the  duties 
he  is  in  the  habit  of  performing.  Fifth  Ward  Savings 
Bank  v.  The  First  National  Bank,  7  Atlantic  Rep.  318. 

It  is  true  that  one  who  deals  with  an  officer  of  a  cor- 
poration, is  presumed  to  know  the  extent  of  his  power 
to  bind  the  corporation.  But  when  an  officer  of  a  corpo- 
ration has  made,  in  the  name  of  the  corporation,  what 
purports  to  be  the  contract  of  the  corporation,  and 
this  contract  is  upon  its  face  one  that  the  corporation 
hiis  authority  to  make,  and  its  only  defect  consists  in 
some  extrinsic  fact,  such  as  the  purpose  or  object  for 
which  it  was  made,  such  contract  is  binding  upon  the 
corporation,  and  the  person  with  whom  the  contract  is 
made  is  not  bound  to  inquire  as  to  such  extrinsic  fact. 
Farmers  &  Mechanics  Bank,  &c.  tj.  Butchers  &  Drovers 
Bank,  16  N.  F.  129,  130;  4  American  and  English 
Encyclopedia  of  Law,  227,  and  cases  there  cited. 

Since  this  case  was  argued  before  us,  the  supreme 
court  in  the  Fifth  Department,  in  an  action  brought 
against  the  above  named  defendant  on  a  state  of  facts 
similar  to  the  facts  in  this  case,  has  held  the  defendants 
as  indorser. 

The  plaintiff's  exceptions  are  sustained,  and  a  new 
trial  is  ordered,  with  costs  to  abide  the  event. 

Sedgwick,  Ch.  J.,  concurred. 
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MARY  IRVING  as  Trustee,  &c.,  Respokdent  v.  JAMES 

J.  CAMPBELL,  Appellant. 

Specific  performance  by  vendee  of  a  contr(xct  to  purchcLse  land — Action  to 
compel — Inchoate  right  of  dower — Conveyance  by  wife. 

The  main  question  in  this  ease  related  to  the  title  of  the  plaintiff  to  the 
land  that  was  the  subject  of  the  contract.  That  title  was  held  to  be 
good  and  the  judgment  in  the  case  was  affirmed  on  appeal,  on  the  opin- 
ion of  the  referae  before  whom  the  case  was  tried. 

Eeld^  that  in  this  state  a  deed  or  other  instrument  unduly  registered, 
either  from  want  of  a  valid  acknowledgment  or  otherwise,  is  not  notice 
to  subsequent  purchasers  or  mortgagees.  Peck  v.  Mallams,  10  N.  T.  509 ; 
4  Rents  Com.  174,  but  the  fact  that  the  official  certificate  does  not  fol- 
low the  precise  words  of  the  statute,  does  not  show  a  failure  of  a  sub- 
stantial compliance  with  its  provisions,  or  that  the  real  object  and 
purpose  of  the  statute  has  not  been  reached  in  what  was  actually  done. 
Clencal  eiTors,  changes  in  phniseology  or  omission  of  words,  clearly 
not  of  the  substance  of  the  statute  may  be  disregarded.  West  Point 
Iron  Company  v.  Reymert,  45  N.  Y.  703,  as  in  Jackson  v.  Gumaer, 
2  Cow.  552,  556,  the  officer  certified  that  **  before  me  came  DeWitt  C. 
Rose  *^  '*  to  me  known  and  acknowledged  ^'  etc.  and  the  words  *'  to  be  the 
person  described  in  and  who  executed  the  deed  ^^  required  by  the  statute 
to  be  stated  in  the  certificate  were  omitted,  and  it  was  urged  that  this 
omission  was  fatal,  but  the  court  per  Savage,  Ch.  J.,  held  the  ob- 
jection to  be  "  technical "  and  it  was  disregarded.  Jackson  t*.  Osbom, 
2  Wend.  555. 

In  the  case  under  consideration,  the  execution  of  the  conveyance  was 
proved  by  a  subscribing  witness  thereto,  under  1  R.  8.  756,  §  12,  and 
the  residence  of  the  subscribing  witness  is  not  stated  in  the  certificate  of 
the  officer  taking  the  acknowledgment,  ffcldy  that  this  omission  was  not 
fatal,  and  might  be  regarded  as  unsubstantial,  and  that  the  above  decis- 
ions cover  the  case.  Such  certificates  should  be  liberally  construed  and 
clearly  with  reference  to  the  object  and  purpose  to  be  reached.  Smith 
V.  Boyd,  101  N.  Y.  477 ;  Cuykendall  v.  Douglas,  19  Hun,  585 ;  Hunt  r. 
Johnson,  19  ^.  Y.  279.  When  the  proof  is  made  by  a  subscribing  wit- 
ness, the  officer  cannot  take  the  pix)of ,  unless  he  is  personally  acquunted 
with  the  witness,  or  has  satisfactory  evidence  that  he  is  the  same  person 
who  was  a  subscribing  witness  to  the  instrument.  The  chief  and  sub- 
stantial thing  is,  however,  that  the  officer  shall  in  all  cases  be  satisfied, 
that  the  execution  of  the  deed  is  the  act  of  the  person  described  in  and 
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who  executed  it.  In  order  to  be  satisfied  of  the  identity  of  a  subscribing 
witness,  it  is  not  absolutely  necessaiy  that  the  officer  should  know  his 
residence.  The  real  end  and  purpose  the  statute  sought  to  reach,  has 
been  gained  by  the  certificate.  Hellreigel  v.  Manning,  97  N.  Y,  56, 
which  was  an  action  for  specific  performance,  holds  that  defects  in  the 
record  or  paper  title  may  be  cured  by  parol  evidence.  The  record  of 
the  title  to  this  propeity  remaining  in  the  register's  office,  of  which 
ereiy  person  is  bound  to  take  notice,  deprives  the  objection  taken  in 
this  case  of  any  force.  It  supplies  every  fact  alleged  to  be  wanting  in 
the  certificate.  The  subscribing  witness,  Gideon  J.  Tucker,  had  for- 
merly owned  this  property,  and  in  1870  he  conveyed  the  same  to  Law- 
rence. InTucker^s  deed  which  is  on  recoi*d,  he  is  described  as  of  tlie 
cily  and  county  of  New  York,  and  his  acknowledgment  of  that  deed 
was  made  before  the  same  notary  public,  before  whom  he  afterwards 
appeared  to  testify  to  the  execution  of  the  deed  from  Lawrence  to 
Irving,  now  in  dispute.  In  view  of  these  facts  appearing  on  the 
record,  the  objection  t^aken  must  be  regarded  as  merely  * 'technical  ^^  and 
is  overruled. 
Id  this  state  a  married  woman  may  convey  her  lands,  or  any  interest  she 
may  have  in  land,  by  deed  duly  acknowledged,  although  her  husband 
do  not  join  therein,  and  a  release  by  a  wife  of  her  inchoate  right  of 
dower  **to  the  holder  of  the  title,"  is  valid  even  if  executed  by  her 
alone  (Savage  v.  Crill,  19  Hun,  4;  SO  N,  Y.  630).  Malloney  v.  Horan, 
49  N.  r.  112-117,  by  a  clear  implication  holds  the  same  doctrine,  and  a 
clearer  expression  to  the  same  idea  by  Folger,  J.,  is  given  in  Mer- 
chants Bank  v.  Thomson,  et  al.,  55  N.  Y.  7. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  JJ. 

Decided  October  26,  1888. 

Appeal  from  a  judgment  entered  upon  the  report  of 
ft  referee,  in  favor  of  plaintiff  and  against  defendant 
and  from  an  order  subsequently  entered  directing  money 
judgment  for  plaintiff  and  deposit  of  deed.  The  action 
was  brought  by  plaintiff  to  compel  specific  performance 
l)y  defendant  of  a  contract  to  purchase  real  property  in 
New  York.  The  issues  in  the  action  were  upon  the 
title  of  the  plaintiff  to  the  land  in  question. 

Hooper  C.  Van  Vorst,  Referee. — This  is  an  action  by 
the  vendor  to  compel  the  specific  performance  by  the 
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defendant  of  a  contract  for  the  sale  and  purchase  of 
land.  The  objections  to  the  plaintiflE's  title  interposed 
by  the  defendant  necessitates  an  examination  of  the  re- 
cording acts.  The  statute  declares  that  an  unrecorded 
deed  shall  be  void  as  against  any  subsequent  purchaser, 
"  in  good  faith  and  for  a  valuable  consideration  "  of  the 
same  real  estate.  1  i?.  8.  756,  §  1.  To  entitle  a  con- 
veyance of  land  to  be  recorded  the  statute  prescribes 
and  limits  the  proof  needed  to  establish  its  execution. 
The  execution  of  the  conveyance  may  be  acknowledged 
by  the  person  executing  the  same  before  an  appropriate 
officer  or  it  shall  be  proved  by  a  subscribing  witness 
thereto.  When  proved  by  a  subscribing  witness  which 
is  the  case  under  consideration,  the  witness  "  shall  state 
his  own  place  of  residence,  and  that  he  knew  the  per- 
son described  in  and  who  executed  such  conveyance." 
Ib.y  §  12.  It  is  further  provided  that  the  officer  taking  the 
acknowledgment  shall  indorse  on  the  conveyance  a  cer- 
tificate signed  by  himself,  setting  forth  among  other 
things  the  names  of  the  witnesses  examined  before  him 
and  their  place  of  residence.     1  i?.  S.  759,  §  15. 

In  the  case  under  consideration  the  deed  itself,  the 
execution  of  which  is  claimed  to  have  been  proven  by 
Gideon  J.  Tucker  a  subscribing  witness  thereto,  is  lost, 
and  a  certified  copy  of  the  same  taken  from  the  record 
thereof  in  the  register's  office  has  been  received  in  evi- 
dence. The  sufficiency  of  this  record  as  evidence  is 
objected  to  by  the  defendant's  counsel  upon  the  ground 
that  the  residence  of  ^the  subscribing  witness  is  not 
stated  in  the  copy  certificate  written  on  the  certified 
deed. 

There  is  a  want  of  harmony  in  the  decisions  in  respect 
to  the  eflEect  of  a  record  of  a  conveyance,  the  official 
proof  of  the  execution  of  which,  to  entitle  it  to  be 
recorded,  is  not  in  substantial  compliance  with  the  pro- 
visions of  law  directing  the  record  of  deeds.  In  Pom* 
eroy's  Equity  Jurisprudence^  vol.  2,  §  600,  it  is  said 

that  the  regular  defective  or  improper  recording  of  an 
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instrument  although  clearly  not  a  constructive  notice 
under  the  statute,  may  be  suflBcient  to  put  a  purchaser 
upon  inquiry  and  so  constitute  an  actual  notice." 
Upon  an  examination  of  the  cases  that  learned  author 
says  "  that  there  is  upon  that  point  a  conflict  of  judicial 
opinion."  But  in  this  state  it  is  held  that  a  deed  or 
Other  instrument  unduly  registered,  either  from  want  of 
a  valid  acknowledgment  or  otherwise  is  not  notice  to 
subsequent  purchasers  or  mortgagees.  Peck  v.  Mallams, 
10  N.  Y.  509  ;  4  Kenfs  Com.  174.  But  that  the  offi- 
cial certificate  does  not  follow  the  precise  words  of  the 
statute,  does  not  show  a  failure  of  a  substantial  compli- 
ance with  its  provisions,  or  that  the  real  object  and 
purpose  of  the  statute  has  not  been  reached  in  what 
was  actually  done.  Clerical  errors,  changes  in  phrase- 
ology, or  omission  of  words,  clearly  not  of  the  substance 
of  the  statute  may  be  disregarded.  West  Point  Iron 
Company  v.  Reymert,  45  iV^.  Y.  703. 

In  Jackson  v.  Gumaer,  2  Cow.  552,  556,  the  officer 
taking  the  acknowledgment  of  the  execution  of  the  in- 
strument certified  that  "before  me  came  DeWitt  C. 
Rose,"  to  me  known  and  acknowledged,"  etc.  The 
words  "  to  be  the  person  described  in,  and  who  execut^- 
ed  the  deed "  required  by  the  statute  to  be  stated  in 
the  certificate  were  omitted.  It  was  urged  that  this 
omission  was  fatal.  The  court  per  Savage,  C.  J.,  held 
the  objection  to  be  "  technical,"  and  it  was  disregarded. 
Jackson  v.  Osborn,  2  Wfnd.  555. 

The  value  and  importance  of  the  particular  words 
omitted  from  the  certificate  in  the  case  under  considera- 
tion, under  the  recording  acts  has  not  been  the  subject  of 
judicial  decision.  It  is  a  new  objection.  But  without 
violating  the  principle  which  has  been  heretofore  ap- 
plied in  determining  what  was  a  substantial  and  proper 
compliance  with  the  terms  of  the  statute,  and  what 
omissions  in  the  form  of  a  certificate  might  be  regarded 
as  unsubstantial,  it  may  be  properly  held  that  the  above 
decisions  cover  the  case  in  question.     Such  certificates 
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should  be  liberally  construed  and  clearly  with  reference 
to  the  object  and  purpose  to  be  reached.  Smith  v.  Boyd, 
101  N.  Y.  477;  Cuykendall  v.  Douglas,  19  Htmj  585; 
Hunt  V.  Johnson,  19  N.  Y.  279. 

The  purpose  of  the  statute  is  clear,  and  everything 
that  effectuates  that  purpose  is  material  and  cannot  be 
disregarded.  The  statute  provides  that  to  entitle  it  "  to 
be  recorded "  the  deed  shall  be  acknowledged  by  the 
party  executing  the  same  or  shall  be  proved  by  a  sub- 
scribing witness  thereto.     1  R.  S.  756,  §  4. 

When  taking  the  acknowledgment  of  the  execution 
of  a  deed  by  the  grantor  himself,  the  officer  must  know, 
or  by  evidence  be  satisfied,  that  the  person  making 
such  acknowledgment,  is  the  individual  described  in 
and  who  executed  the  same ;  and  with  the  same  princi- 
pal object  in  view,  when  the  proof  is  made  by  a  sub- 
scribing witness,  the  officer  is  not  to  take  the  proof 
unless  he  is  personally  acquainted  with  the  witness,  or 
has  satisfactory  evidence  that  he  is  the  same  person  who 
was  a  subscribing  witness  to  the  instrument.  lb.  12, 
supra. 

The  chief  and  substantial  thing  is,  however,  that  the 
officer  shall  in  all  cases  be  satisfied  that  the  execution 
of  the  deed  is  the  act  of  the  person  described  in  and 
who  executed  it.  In  ordeitto  be  satisfied  of  the  identity 
of  a  subscribing  witness  it  is  not  absolutely  necessary 
that  the  officer  should  know  his  residence.  In  the  case 
under  consideration  the  witness,  who  for  several  terms 
had  been  surrogate  of  the  city  and  county  of  New  York, 
was  a  well-known  resident  of  that  city.  The  real  end 
the  statute  sought  to  reach  for  all  purposes  seems  to 
have  been  gained  by  the  certificate,  a  copy  of  which  is 
indorsed  on  the  certified  copy  deed. 

Hellreigel  v.  Manning,  97  -ZV".  K  56,  which  was  an 
action  for  specific  performance,  holds  that  defects  in  the 
record  or  paper  title  may  be  cured  by  parol  evidence. 
But  the  record  of  the  title  to  this  property  remaining  in 
the  register's  office,  to  which  no  possible  objection  can 
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be  made,  and  of  which  every  person  dealing  with  it  is 
bound  to  take  notice,  deprives  the  objection  taken  in 
this  case  of  any  force.  It  supplies  every  fact  alleged 
to  be  wanting  in  the  certificate.  The  subscribing  wit- 
ness, Gideon  J.  Tucker,  had  himself  formerly  owned  this 
property,  and  in  1870  he  conveyed  the  same  to  Law- 
rence. Tucker's  deed  to  Lawrence  is  on  record.  In  it 
Tucker  is  described  as  of  the  city  and  county  of  New 
York,  and  his  acknowledgment  of  the  execution  of  that 
deed  was  made  before  the  same  notary  public  before 
whom  he  afterwards  appeared  to  testify  to  the  execu- 
tion of  the  deed  from  Lawrence  to  Irving.  In  view  of 
these  facts,  the  objection  taken  in  this  case  must  be  re- 
garded as  "  technical." 

For  all  the  purposes  which  the  recording  act. is  in- 
tended to  serve,  the  whole  record  concerning  a  parcel 
of  land  anterior  to  a  conveyance,  the  suflBciency  of  the 
record  of  which  as  a  notice  to  subsequent  purchase  is 
challenged  for  defects  of  the  nature  of  those  involved 
in  this  action,  and  which  are  in  truth  unsubstantial, 
should  be  considered  in  determining  whether  the  entire 
record  does  not  supply  every  defect  however  formal, 
and  afford  ample  notice  of  the  state  of  the  title  and 
of  every  fact  under  the  law  necessary  to  be  known  by 
one  who  in  good  faith  seeks  to  become  a  purchaser  of 
the  same  real  estate. 

But  if  the  view  above  expressed  should  not  appear  to 
be  well  founded,  still  sufficient  appears  in  the  evidence 
to  show  that  the  plaintiff  has  a  good  and  valid  title  to 
the  premises  in  question,  and  that  no  sufficient  reason 
exists  in  law  or  equity  for  refusing  a  decree  in  her  favor 
for  a  specific  performance  of  the  contract.  The  title  of 
Lawrence  is  not  questioned.  His  deed  to  Eliza  Irving 
through  whom  plaintiff  claims,  is  lost,  but  with  the  dis- 
appearance of  her  deed  the  title  of  the  grantee  in  the 
premises  was  not  destroyed.  Granted  that  the  deed 
from  Lawrence  to  Irving  has  never  been  recorded,  or 
that  the  record  was  ineffectual   for  any  purpose,  the 
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plaintiff's  case  is  yet  made  out  with  a  reasonable  cer- 
tainty. A  conveyance  of  land  although  unrecorded  is 
good  and  effectual  between  the  parties  thereto  and  their 
heirs,  and  as  to  all  others  who  had  knowledge  or  notice 
of  the  conveyance. 

The  existence  and  quality  of  a  lost  conveyance  al- 
though unrecorded,  may  be  proved  by  parol.  Lawrence 
conveyed  to  Eliza  Irving  in  1871.  That  is  clearly  shown 
by  the  testimony  of  Gideon  J.  Tucker,  the  subscribing 
witness  to  the  deed,  who  was  examined  as  a  witness 
before  me,  and  the  copy  deed  taken  from  the  records 
was  satisfactorily  proven  to  be  a  copy  of  the  conveyance 
to  her.  Lawrence  who  lived  several  years  after  he 
parted  with  the  title  upon  his  conveyance  yielded  the 
premises  to  his  grantee,  Mrs.  Irving,  who  has  continued 
in  actual  and  undisturbed  possession  ever  since.  Such 
open  possession  with  claim  of  title  of  itself  constitutes 
notice  to  all  persons.  Brown  v.  Volkening,  64  i^T.  JT. 
82 :  Pope  V.  Allen,  90  Ih.  298. 

Mrs.  Irving's  right  and  title  has  never  been  disputed. 
No  claim  has  been  interposed  by  any  person  adverse  to 
her  right.  The  record  shows  no  conveyance  in  opposi- 
tion or  hostile  to  her  title.  Is  it  reasonable  to  suppose 
under  all  the  facts  of  this  case  that  there  is  in  existence 
any  purchaser  in  good  faith  from  Lawrence  other  than 
Eliza  Irving  with  an  unrecorded  deed  ?  Many  things 
may  be  supposed  and  many  conjectures  entertained,  but 
to  be  effective  as  casting  a  cloud  upon  title  to  land  they 
must  be  reasonable.  There  must  be  a  real  question  and 
a  real  doubt.     Flemming  v.  Burnham,  100  J\r.  Y.  10. 

To  this  might  be  added  "  real  persons  "  and  not  imag- 
inary ones,  who  were  at  least  entitled  to  make  a  fair 
claim  adverse  to  the  plaintiff.  The  doubt  must  be 
shown  to  be  reasonably  based  on  facts  proved  to  exist, 
something  more  than  a  mere  possibility.  The  rule  laid 
down  in  Schermerhom  v.  Niblo,  2  Bos.  161  Is  applicable 
here  :  "  The  law  does  not  regard  a  bare  possibility  that 
the  title  may  be  affected  by  existing  causes  which  may 
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subsequently  be  developed,  when  the  highest  evidence 
of  which  the  nature  of  the  case  admits,  and  evidence 
amounting  to  moral  certainty  is  given,  that  no  such 
cause  exists,  will  not  be  regarded  as  a  sufficient  ground 
for  declining  to  compel  a  purchaser  to  perform  his  con- 
tract." 

A  right  in  favor  of  no  person  has  been  asserted. 
None  is  shown  to  exist  or  even  to  be  claimed.  And 
under  the  facts  it  is  the  wildest  conjecture  that  any 
could  be  based  upon  any  substantial  foundation.  It  is 
scarcely  possible  even,  that  the  testimony  of  the  sub- 
scribing witness  Tucker,  as  to  the  execution  by  Lawrence 
of  the  deed  to  Irving,  could  ever  be  contradicted  or 
shown  to  be  false.  Every  presumption  legal  and  moral 
is  in  favor  of  its  truthfulness.  And  that  evidence  set- 
tles the  question  of  the  plaintiff's  title  in  her  favor  be- 
yond any  reasonable  doubt. 

I  think  that  there  is  no  weight  in  the  second  objection 
interposed  by  the  defendant. 

It  is  clear  that  under  the  reformed  trust  deed  the 
plaintiff  had  full  power  and  authority  to  make  a  valid 
conveyance  of  the  fee  of  the  premises  in  question. 

I  think  it  is  equally  clear  that  the  proceedings  in 
the  action  brought  in  the  superior  court  to  reform  the 
original  deed  of  trust  were  not  vitiated  by  reason  of  the 
alleged  defect  of  parties  to  the  record. 

It  is  claimed  by  the  defendant  that  immediately  upon 
the  execution  and  delivery  of  the  original  deed  of  trust 
an  expectant  estate  was  created  in  the  heirs  of  Irving 
Emmons,  contingent  indeed,  but  one  which  no  act  of  the 
grantor,  the  trustee,  or  Irving  Emmons  could  have  de- 
feated, and  that  in  consequence  the  heirs  of  Irving 
Emmons  gained  rights  which  could  not  be  altered  or 
extinguished  by  any  action  to  which  they  were  not 
parties. 

Even  if  it  be  admitted  that  the  rule  laid  down  in 
Nodine  v.  Greenfield,  7  Paige^  544,  Williamson  v.  Field, 
2  Sand.  Ch.  533,  that  in  the  case  of  remote  limitations 
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of  the  fee  it  is  sufficient  to  bring  before  the  court  the 
persons  in  esse  who  have  the  first  estate  of  inheritance, 
together  with  the  persons  having  all  the  precedent  es- 
tates and  prior  interests — would  not  apply  to  actions  to 
reform  a  deed  of  trust  conferring  upon  persons  in  esse 
contingent  rights  through  remote  limitations  of  the  fee, 
I  yet  conclude  that  the  objection  is  not  well  taken  for 
the  reason  that  the  heirs  of  Irving  Emmons,  if  they 
take  at  all,  would  not  take  as  purchasers,  but  by  de- 
scent. 

The  estate  of  the  trustee  is  one  limited  in  duration  by 
its  requirements,  and  when  the  purposes  of  the  trust  are 
fulfilled  and  the  duties  of  the  trustee  are  ended,  the 
estate  in  the  trustee  ceases.  And  while  so  much  of  the 
trust  declared  in  the  original  deed  of  the  trust  as  em- 
powered the  trustee  to  collect  the  rents  and  profits  of 
the  premises  in  question,  and  to  pay  them  over  to  Eliza 
Jonas  during  her  natural  life  was  a  valid  trust  under  the 
statutes  of  this  state,  (1  i?.  S.  728,  §  55,  sub.  3,)  yet 
it  required  for  its  accomplishment  an  estate  in  the 
trustee  for  the  life  of  the  beneficiary  only.  The  re- 
mainder of  the  trust  was  clearly  not  valid  as  an  express 
trust.     Cooke  v.  Piatt,  98  N.  Y.  35. 

The  trust  to  convey  real  property  not  being  within 
the  classes  of  allowable  express  trusts  established  by  the 
revised  statutes. 

It  will  not  be  necessary  for  me  to  determine  here 
however,  -whether  the  direction  to  the  trustee  to  convey 
the  fee  of  the  premises  in  question  upon  the  death  of 
Mrs.  Jonas  conferred  upon  the  trustees  a  valid  power 
in  trust,  the  fee  of  the  premises  remaining  in  the 
grantor  and  his  heirs  subject  to  be  divested  by  the  ex- 
ecution of  the  power.  Clark  v.  Crego,  47  Barb.  614 ; 
S.  C.  51  iV".  Y.  646 ;  Hotchkiss  v.  Elting,  36  Barb.  38. 
Or  whether  on  the  contrary  the  trust  was  executed  by 
the  statute  and  a  legal  estate  in  remainder  paased  at 
once  to  the  beneficiaries.  1  R,  S.  727,  §§  45,  47,  49- 
Under  either  construction,  the  heirs  of  Irving  Emmons 
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would  take  not  as  purchasers,  but  by  descent.  If,  by 
force  of  the  statute,  the  limitations  in  the  original  deed 
of  trust  created  the  local  estate  by  way  of  remainder  in 
Irving  Emmons,  such  a  remainder  would  be  clearly 
within  the  statutory  and  common  law  definition  of  a 
vested  remainder.  While  if,  on  the  contrary,  the  pro- 
visions of  the  trust  deed  created  a  valid  power  in  trust, 
although  prior  to  the  execution  of  this  power,  the  ap- 
pointee would  take  no  estate  in  the  land,  either  legal  or 
equitable,  yet  upon  its  execution  the  appointee  would 
derive  his  title  not  from  the  person  exercising  the  power 
or  from  the  deed  in  the  execution  of  the  power,  but 
from  the  trust  deed  itself.  And  the  appointee  would 
then  take  as  though  the  estate  had  been  directly  limited 
in  the  original  deed,  and  not  mediately  through  the 
power.  The  character  of  the  limitations,  and  not  the 
fact  that  he  derived  an  estate  through  the  power,  would 
determine  the  character  in  which  the  appointee  took  his 
title,  whether  as  purchaser  or  as  heir.  And  the  legal 
effect  of  the  limitations  being,  as  we  have  seen,  to  create 
in  Irving  Emmons  a  vested  remainder  which  his  heirs 
would  take,  not  by  purchase,  but  by  descent,  the  interest 
of  Irving  Emmons  under  the  power  became  a  vested, 
and  not  a  contingent  interest,  which  upon  his  death,  in 
the  lifetime  of  Eliza  Jonas,  would  descend  to  his  heirs 
or  pass  to  his  grantees.  And  this  consequence  would 
not  be  affected  by  the  power  of  appointment  conferred 
upon  Eliza  Jonas  by  the  deed  of  trust.  For  it  is  well 
settled  that  where  a  remainder  is  limited,  subject  to  the 
exercise  of  a  power  of  appointment  by  which  it  may  be 
defeated,  such  a  remainder  will  be  held  to  be  vested, 
though  a  defeasible  remainder. 

The  further  objection  to  the  title  is  taken  by  the  de- 
fendant, that  Gideon  J.  Tucker  did  not  join  with  his 
wife  in  the  release  of  her  dower  right  in  the  premises. 

This  objection  was  not  taken  until  the  close  of  the 
trial  of  the  action,  and  after  Gideon  J.  Tucker,  the  hus- 
band, had  been  examined  as  a  witness.     Had  it  been 
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suggested  as  important,  it  is  probable  that  his  assent 
and  signature  to  the  release  could  have  been  obtained 
upon  the  spot. 

But  I  do  not  regard  the  objection  as  sufficient  to  de- 
feat the  plaintiff's  right. 

The  wife  of  Tucker,  by  a  separate  instrument,  dated 
the  5th  day  of  July,  1875,  for  a  valuable  consideration, 
released  and  conveyed  to  Lawrence,  the  grantee  of  her 
husband,  all  her  right,  title,  interest,  dower  and  right  of 
dower,  in  and  to  the  premises  in  question.  The  instru- 
ment executed  by  her  recited  the  fact  of  the  conveyance 
of  the  land,  by  her  husband  to  Lawrence,  and  was  evi- 
dently designed  to  complete  and  confirm  it  in  so  far  as 
she  was  concerned,  and  for  the  consideration  expressed 
therein,  to  release  and  extinguish  her  claim  of  dower. 

I  fail  to  see  why  such  act  of  the  wife,  although  sub- 
sequently performed,  may  not  be  regarded  as  an  adop- 
tion of  and  as  joining  in  her  husband's  conveyance. 

A  release  to  a  stranger  would  have  been  void.  But 
Lawrence  was  her  husband's  grantee,  and  was  the  owner 
of  the  fee. 

Elmendorf  v.  Lockwood,  57  J^.  F.  322 ;  Witthans  v, 
Schack,  105  76.  332,  are  recent  cases  bearing  upon  this 
subject,  but  they  do  not,  under  their  facts,  present  the 
precise  case  raised  by  the  evidence  before  me. 

In  Marvin  v.  Smith,  46  iV^.  Y.  571,  Allen,  J.,  says : 
"An  inchoate  right  of  dower  may  be  released  to  the 
grantee  of  the  husband,  by  a  proper  conveyance  ex- 
ecuted and  acknowledged  in  the  form  prescribed  by 
statute,  but  the  right  cannot  be  transferred  to  a  stranger, 
or  to  one  to  whom  the  wife  does  not  stand  in  privity." 

In  some  of  the  states  it  has  been  held  that  the  re- 
lease of  a  wife's  inchoate  right  of  dower  can  only  be 
made  through  her  execution  of  her  husband's  deed,  in 
which  she  should  join.  *'  Leading  Cases  in  the  Ameri- 
can Law  of  Property^''  by  Sharswood,  vol.  1,  370-347. 

But  Savage  r.  Crill,  19  Hun,  4,  refers  to  the  case  of 
the  Albany  Insurance  Co.  v.  Bay,  4  N.  Y.  9,  as  holding 
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"that  in  this  state  a  married  woman  may  convey  her 
lands,  or  any  interest  she  may  have  in  land,  by  deed 
duly  acknowledged,  although  her  husband  do  not  join 
therein,"  and  decides  that  such  rule  would  seem  to  be 
the  same  in  respect  to  a  release  of  dower." 

Savage  v,  Crill  holds  that  a  release  by  a  wife  of  her 
inchoate  right  of  dower,  "  to  the  holder  of  the  title," 
even  if  executed  by  her  alone,  would  be  valid.  S.  C, 
80  N.  r.  630. 

Malloney  v.  Horan,  49  ^.  Y.  112-117,  by  a  clear  im- 
plication, holds  the  same  doctrine. 

FoLGER,  J.,  referring  to  Carson  v.  Murray,  3  Paige^ 
483,  which  holds,  that  a  wife  cannot  execute  any  valid 
release  of  her  dower  in  the  real  estate  of  her  husband, 
in  any  other  way,  than  by  joining  with  hun  in  a  con- 
veyance to  a  third  person,  says :  "  The  release  must  at 
all  events  accompany,  or  be  incident  to  the  conveyance 
of  another." 

The  release  and  conveyance  executed  by  the  wife  of 
Gideon  J.  Tucker,  although  made  after  he  had  conveyed 
away  the  title,  may  in  truth  be  regarded,  as  it  was 
clearly  intended  by  the  parties,  as  "  incident "  to  her 
husband's  deed,  and  as  made  in  "  conjunction "  there- 
with. 

In  a  subsequent  case,  the  Merchant's  Bank  v.  Thom- 
son, et  al.,  55  N.  T.  7,  Folger,  J.,  gives  a  clearer  ex- 
pression to  the  same  idea,  and  after  stating  that  a  quit 
claim  or  release  by  a  married  woman  to  a  stranger  to 
the  title  is  ineffectual  to  divest  her  of  an  inchoate  right 
of  dower,  adds :  "  But  a  release  from  the  wife,  executed 
directly  to  the  purchaser,  in  connection  with  the  sheriff's 
deed,  will  free  the  premises  and  give  a  good  title." 
That  statement  appears  to  cover  this  case.  Bobbins  tj. 
Kensie,  45  III  354. 

The  full  and  uncontrollable  right  of  a  former  covert 
to  her  property  is  supposed  to  be  secured  by  the  stat- 
utes giving  to  her  the  right  to  enjoy  and  dispose  of  it. 

The  inchoate  right  of  dower  of  a  wife  is  property. 
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Its  value  is  appreciable,  aiid  can  be  ascertained.  Her 
husband  cannot  deprive  her  of  it. 

The  value  of  her  separate  interest  in  the  land  in 
question,  which  had  been  conveyed  away  by  her  hus- 
band, it  was  proper  that  she  should  realize,  if  she  de- 
sired to  do  so,  before  his  death.  Upon  the  execution  of 
her  separate  deed,  she  received  its  value,  as  a  considera- 
tion for  its  delivery,  and  her  act,  I  am  persuaded,  re- 
leased the  land  from  all  claim  of  dower  in  her  favor  in 
law  and  equity. 

I  cannot  therefore  conclude  that  any  of  the  objections 
taken  by  the  defendant  are  well  founded,  or  cast  any 
reasonable  doubt  upon  the  goodness  of  the  plaintiff's  title 
to  the  land. 

There  should  be  judgment  in  favor  of  the  plaintiff 
for  specific  performance  as  demanded  in  the  complaint. 

James  P.  Camphell^  attorney,  and  Alexander  ITiaim 
of  counsel,  for  appellant. 

Dillj  Chandler  &  Seymour j  attorneys,  for  respondent. 

Per  Curiam. — Judgment  is  afl&rmed  on  the  opinion 
of  the  referee,  with  costs. 


RICHARD  G.  BERFORD,  Appellant  v.  THE  NEW 
YORK  IRON  MINE,  et  al.,  Respondents. 

Demurrer. 

A  demurrer  by  defendants  to  the  complaint  on  the  g^and  that  the  court 
has  not  jurisdiction  of  the  subject  of  the  action,  does  not  concede  that 
the  complaint  does  state  facts  sufficient  to  constitute  a  cause  of  action, 
especially  is  this  so,  when  by  the  same  demurrer,  the  defendant 
demurs  to  the  complaint  on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.    The  demun*er  to  the  complaint 
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should  not  be  overruled,  because  it  may  appear  on  the  face  of  the  com- 
plaint that  a  cause  of  action  is  stated  therain,  against  one  of  the  defend- 
ants who  does  not  demur.  It  is  not  enoHgh  that  the  complaint  states  a 
cause  of  action  against  one  of  the  defendants  who  does  not  demur,  in 
order  to  sustain  it  a^inst  a  defendant  who  does  demur.  The  test  is, 
does  the  complaint  state  a  cause  of  action  against  the  defendant  who 
demurs  ?    If  it  does  not  the  demurrer  must  be  sustained. 

It  appears  from  the  complaint  that  the  defendant,  The  New  York  Iron 
Mine,  is  acorpoi'ation  organized  under  the  laws  of  the  state  of  Michigan, 
and  the  plaintiff  alleges  in  his  complaint  certain  facts  which  he  claims 
entitle  him  to  relief  against  the  defendant.  The  New  York  Iron  Mine ; 
and  the  relief  that  he  claims  is,  that  it  be  decreed  that  this  defendant 
shall  declare  and  pay  such  dividends  as  upon  an  accounting  may  appear 
proper,  etc.  The  case  of  Fisher  v.  The  Charter  Oak  Life  Ins.  Co.,  52 
Super,  Ct,  179,  is  a  conclusive  authority  in  favor  of  this  demurrer,  and  it 
most  be  sustained.  It  was  there  held  that  the  couits  of  this  state  will 
not  interfere  with  the  internal  administi'ation  of  the  affairs  of  a  foreign 
corporation ;  that  the  law  does  not  give  any  remedy  here  for  the  things 
complained  of,  and  therefore  that  the  court  has  no  jurisdiction  of  the 
subject  of  the  action. 

As  it  does  not  appear  on  the  face  of  the  complaint  that  the  defendant.  The 
York  Mining  Company,  is  a  foreign  corporation,  the  demurrer  of  that 
company  that  the  court  has  not  jurisdiction  of  the  subject  of  the  action 
is  overruled,  and  for  the  same  reason  that  portion  of  the  demurrer  of 
the  defendants,  Tilden's  executors,  is  also  overruled,  but  the  demurrer 
of  the  last  named  defendants  that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  is  sustained. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J- 

Deeided  October  25, 1888. 

Appeal  from  an  interlocutory  judgment  made  at  spe- 
cial term,  sustaining  the  demurrers  to  the  complaint 
filed  hy  defendants,  The  New  York  Iron  Mine  and 
others. 

The  following  opinion  was  delivered  by  the  court  at 
special  term : 

Tbttax,  J. — The  defendants  above  named  separately 
demur  to  the  complaint  herein,  on  the  grounds  that  the 
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court  has  not  jurisdiction  of  the  subject  of  the  action, 
and,  secondly,  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  plaintiff 
contends  that  by  demurring  on  the  ground  that  the 
court  has  not  jurisdiction  of  the  subject  of  the  action, 
the  defendants  concede  that  the  complaint  does  state 
facts  sufficient  to  constitute  a  cause  of  action.  In  this 
I  am  of  the  opinion  that  he  errs. 

Section  488  of  the  Code  of  Civil  Procedure  provides 
that  "  a  defendant  may  demur  to  the  complaint  where 
one  or  more  of  the  following  objections  thereto  appear 
upon  the  face  thereof."  Logically,  it  cannot  be  said 
that  a  demurrer  to  the  complaint  on  the  ground  that  the 
court  has  not  jurisdiction  of  the  subject  of  the  action, 
concedes  that  a  cause  of  action  is  set  forth.  Especially 
is  this  so  in  view  of  the  fact  that  by  the  same  demurrer 
the  defendant  demurs  to  the  complaint  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Moreover,  the  defendants  would  have 
had  the  right,  under  the  code,  to  demur  now  to  the 
complaint,  on  the  ground  that  the  court  has  not  juris- 
diction of  the  subject  of  the  action,  and  at  the  trial  to 
demur  on  the  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

The  plaintiff  also  contends  that  the  demurrers  to  the 
complaint  should  be  overruled  if  it  appears  on  the  face 
of  the  complaint  that  any  cause  of  action  is  stated 
against  any  of  the  defendants,  and  then  he  claims  that 
a  cause  of  action  is  stated  against  one  of  the  defendants, 
Wetmore,  who  has  not,  as  far  as  it  yet  appears,  pleaded. 

I  am  of  the  opinion  that  this  is  not  the  law,  and  the 
cases  cited  by  the  plaintiff  as  authorities  for  this  propo- 
sition do  not  decide  the  point. 

The  case  of  Wheeler  v.  The  Connecticut  Mutual  life 
Ins.  Co.,  82  N.  Y.  543,  is  one  of  the  cases  cited  by  the 
plaintiff.  In  that  case  the  complaint  contained  distinct 
causes  of  action,  and  the  demurrer  was  on  the  ground 
that  the  complaint  did  not  state  any  cause  of  action. 
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The  court  of  appeals  held  that  one  of  the  causes  of 
action  was  well  pleaded,  and  therefore  overruled  the 
demurrer.  It  is  not  enough  that  the  complaint  states  a 
cause  of  action  against  a  defendant  who  does  not  demur 
in  order  to  sustain  it  against  a  defendant  who  does 
demur.  The  test  is,  does  the  complaint  state  a  cause  of 
action  against  the  defendant  who  demurs?  If  it  does 
not,  the  demurrer  must  be  sustained.    . 

It  appears  from  the  face  of  the  complaint  that  the 
defendant,  The  New  York  Iron  Mine,  is  a  corporation 
organized  under  the  laws  of  the  state  of  Michigan.  It 
does  not  appear  under  the  laws  of  what  state  the  defend- 
ant The  York  Mining  Company  was  organized. 

The  plaintiff  alleges  in  his  complaint  certain  facts 
which  he  claims  entitle  him  to  the  relief  as  against  the 
said  defendant,  The  New  York  Iron  Mine.  The  relief 
that  he  claims  against  this  defendant  is  that  it  be  decreed 
to  declare  and  pay  such  dividends  as  may  appear  upon 
an  accounting  to  be  proper. 

The  case  of  Fisher  v.  The  Charter  Oak  life  Ins.  Co., 
reported  in  52  Super.  Ct.  179,  is  a  conclusive  authority 
in  favor  of  this  demurrer.  It  was  there  held  that  the 
courts  of  this  state  will  not  interfere  with  the  internal 
administration  of  the  affairs  of  a  foreign  corporation; 
that  the  law  does  not  give  any  remedy  here  for  the 
things  complained  of,  and  therefore  that  the  court  has 
no  jurisdiction  of  the  subject  of  the  action.  This  de- 
murrer of  the  defendant.  The  New  York  Iron  Mine,  is 
sustained. 

The  more  important  question  in  the  case,  however,  is, 
does  the  complaint  state  a  cause  of  action  against  any  of 
the  defendants  demurring  ? 

The  complaint  is  quite  a  lengthy  one,  and  it  is  difficult 
to  distinguish  the  allegations  of  fact  from  the  conclusions 
of  law  stated  therein.  The  material  allegations  of  fact 
stated  in  the  complaint,  as  I  read  it,  are  the  following : 

On  the  26th  day  of  April,  the  1st  and  the  6th  days  of 
May,  1877,  respectively,  at  the  city  of  Marquette,  in  th? 
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state  of  Michigan,  the  defendant,  Wetmore,  made,  in- 
dorsed, sold  and  delivered  for  value  to  the  First  National 
Bank  of  Negaunee,  three  certain  promissory  notes  by 
each  of  which  the  defendant,  The  New  York  Iron  Mine, 
by  the  said  Wetmore,  promised  to  pay  sixty  days  after 
date,  for  value  received,  to  said  First  National  Bank 
$5,000;  and  that  the  said  First  National  Bank  there- 
upon paid  said  Wetmore  the  amount  of  the  said  three 
notes,  less  the  legal  interest  thereon. 

That  said  Wetmore  induced  said  bank  to  discount 
said  notes  by  representing  to  the  said  bank  that  he  was 
expressly  and  duly  authorized  by  the  defendant,  The 
New  York  Iron  Mine,  to  make  said  notes ;  that  he  could 
and  did,  by  his  execution  of  said  notes,  bind  the  defend- 
ant. The  New  York  Iron  Mine,  its  property  and  assets  for 
the  payment  of  the  same ;  and  that  the  said  bank  relied 
upon  said  representation  when  it  discounted  said  notes 
and  paid  the  proceeds  thereof  to  the  said  Wetmore. 

That  said  Wetmore  was  not  authorized  by  the  defend- 
ant, The  New  York  Iron  Mine,  to  make  said  notes  or 
said  representations,  and  that  he  had  no  power  (except 
as  hereinafter  set  forth),  to  bind  the  defendant,  The  Neiv 
York  Iron  Mine,  its  property  or  assets,  for  the  payment 
of  said  notes ;  all  of  w^hich  facts  he  then  and  there  knew 
and  concealed  from  the  said  First  National  Bank. 

That  said  Wetmore  obtained  said  money  from  the 
said  bank  for  the  purpose  of  enabling  him  to  realize  cer- 
tain interests  in  the  profits  of  said  New  York  Iron 
Mine,  and  he  applied  the  said  proceeds  to  his  own  use, 
and  in  the  books  of  account  of  the  said  defendant.  The 
New  York  Iron  Mine,  which  were  then  in  the  possession 
and  control  of  said  Wetmore,  as  an  officer  and  director 
thereof,  he  charged  said  notes  as  obligations  against 
himself. 

That  the  said  bank  assigned  said  notes  to  one  John 
Mitchell;  that  Mitchell  died,  and  administrators  were 
duly  appointed  on  his  estate.  That  said  administrators 
sold,  assigned,  conveyed  and  delivered  the  notes  and  all 
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the  liens  and  privileges  appertaining  thereto,  to  this 
plaintiff ;  and  that  said  notes  were  duly  presented  for 
payment  and  payment  was  refused,  and  said  notes  were 
duly  protested  and  remain  wholly  unpaid. 

That  The  New  York  Iron  Mir^  was  a  corporation 
organized  under  the  laws  of  the  state  of  Michigan. 
That  its  capital  stock  was  20,000  shares,  of  which  the 
said  Wetmore  then  owned  5,333  shares,  and  the  said 
Samuel  J.  Tilden  owned  the  rest  of  said  shares.  That 
4,000  shares  were  at  the  time  of  the  discounting  of  the 
notes  by  the  said  bank  then  in  the  possession  of  Tilden 
as  collateral  for  certain  debts  of  Wetmore's  under  a 
written  instrument  dated  May  31,  1876,  and  that  it  is 
claimed  by  Tilden  and  his  executors  that  said  shares 
became  collateral  to  certain  other  debts  under  an  in- 
strument dated  May  31,  1877.  That  Wetmore  was 
adjudged  a  bankrupt  and  is  wholly  insolvent  and  a 
judgment  and  execution  at  law  would  be  wholly  in- 
effectual against  him. 

The  complaint  further  alleges,  that  Tilden  and  The 
New  York  Iron  Mine  have  omitted  to  state  the  accounts 
of  the  corporation  since  May  31, 1877,  and  to  make  any 
dividends  of  its  property  or  profits ;  and  that  The  New 
York  Iron  Mine  has  ceased  to  do  business.  That  Tilden 
and  the  New  York  Iron  Mine  have  procured  the  incor- 
poration of  a  company  known  as  The  York  Mining 
Company,  and  transferred  to  it,  without  consideration, 
all  the  property  of  the  New  York  Iron  Mine,  except 
cash  and  negotiable  and  convertible  assets.  That  Tilden 
and  The  New  York  Iron  Mine  have  procured  a  new 
lease  in  the  name  of  said  Tilden  and  The  York  Mining 
Company,  of  certain  property  theretofore  held  under 
lease  by  The  New  York  Iron  Mine,  and  have  proceeded 
to  conduct  the  business  of  The  New  York  Iron  Mine 
under  the  name  of  The  York  Mining  Company.  That 
Tilden  and  The  York  Mining  Company  have  made  pro- 
fits out  of  the  property  transferred  to  it.  That  Tilden 
and  The  New  York  Iron  Mine  permitted  said  Tilden  to 
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retain  in  his  individual  possession  all  the  cash  and  nego- 
tiable and  convertible  assets  of  The  New  York  Iron 
Mine,  which  amount  to  upwards  of  $400,000. 

That  the  executors  of  said  Tilden  have  in  their  posses- 
sion said  sum  of  $400,000- 

That  the  defendant,  Samuel  J.  Tilden,  died  on  the  4th 
day  of  August,  1886,  and  the  defendants  Green,  Bigelow 
and  Smith  were  duly  appointed  the  executors  of  his  last 
will  and  testament,  and  that  they  have  qualified  and  re- 
main such  executors. 

The  relief  which  the  plaintiff  asks  for  is  for  a  discovery 
and  an  account  of  the  assets  of  The  New  York  Iron 
Mine  in  the  possession  of  said  defendants'  executors, 
and  of  said  York  Mining  Company.  For  an  account  of 
the  property,  assets  and  profits  of  The  New  York  Iron 
Mine  and  of  the  share  therein  of  said  William  L.  Wet- 
more  upon  said  5,333  shares  of  its  stock ;  for  an  account 
of  the  liens  upon  said  share  of  said  William  L.  Wetmore 
of  The  New  York  Iron  Mine  ;  for  an  account  of  the  liens 
upon  said  share  of  said  defendants'  executors;  for  an 
account  of  the  liens  upon  said  share  of  said  defendant 
Peter  White ;  that  the  defendant,  The  York  Mining 
Company  and  said  executors,  defendants,  may  be  re- 
quired to  pay  to  The  New  York  Iron  Mine,  or  a  receiver 
to  be  appointed  for  that  purpose,  such  sum  as  shall  be 
found  due  upon  such  accounting,  and  to  transfer  and 
deliver  accordingly,  all  propert}'-  and  assets  of  said  New 
York  Iron  Mine  in  the  possession  and  control  of  them 
or  either  of  them ;  that  upon  the  share  of  said  William 
L.  Wetmore  in  the  assets  and  profits  of  said  New  York 
Iron  Mine,  said  corporation  shall  be  decreed  to  declare 
and  pay  such  dividends  as  may  appear  upon  such  ac- 
counting to  be  proper.  That  it  be  decreed  what  liens 
and  obligations  aforesaid  are  prior  to  the  lien  of  the 
plaintiff,  and  that  so  much  of  such  dividend  as  may  be 
declared  or  decreed  as  exceeded  the  liens  and  obliga- 
tions aforesaid  prior  to  the  lien  of  the  plaintiff,  may  be 
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decreed  to  be  paid  to  the  plaintiff  to  the  extent  neces- 
sary to  discharge  said  notes. 

That  it  be  decreed  that  the  lien  of  the  plaintiff  upon 
such  share  of  said  William  L.  Wetmore  is  valid  as 
against  and  prior  to  any  lien  of  said  Peter  White, 
created  subsequently  to  the  date  of  said  notes,  or  a^ny 
claim  of  Matthew  H.  Maynard,  as  assignee  in  bank- 
ruptcy of  said  William  L.  Wetmore — and  as  against  any 
lien  of  The  New  York  Iron  Mine,  and  of  said  defendant's 
executors,  under  the  instrument  aforesaid,  dated  May 
31, 1877,  except  for  cash  then  actually  advanced  and 
paid  on  the  faith  of  the  same ;  that  a  receiver  of  the 
property  and  assets  aforesaid  be  appointed,  and  that  the 
defendants  during  the  pendency  of  the  action  and  per- 
manently, be  enjoined  from  parting  with  or  disposing  of 
the  property  aforesaid,  except  in  conformity  with  the 
decree  of  this  court,  and  finally  for  other  relief. 

There  are  other  statements  in  the  complaint  which 
seem  to  me  to  be  not  statements  of  fact  but  conclusions 
of  law. 

For  instance,  it  is  alleged  that  said  Wetmore  as  owner 
of  5,333  shares  of  the  capital  stock  of  the  said  New 
York  Iron  Mine,  owned  and  was  interested  in  the  capi- 
tal, property,  profits  and  assets  of  said  corporation ;  that 
the  claun  and  assertion  made  by  said  Tilden  and  the 
executors  of  said  Tilden  that  said  stock  is  held  by  them 
as  collateral  security  are  invalid  and  inequitable  as 
affainst  this  plaintiff ;  that  by  virtue  of  the  premises  and 
otherwise  by  operation  of  law  and  by  express  assign- 
ment,  all  the  right,  title  and  interest  in  and  to  all  the 
property,  profits  and  assets  of  the  said,  The  New  York 
Iron  Mine  of  said  William  L.  Wetmore,  which  he  had 
on  the  dates  of  said  notes,  by  virtue  of  his  ownership  of 
said  5,333  shares  of  stock,  were  pledged  and  appropri- 
ated for  the  payment  respectively  of  said  notes.  I  do 
not  consider  this  last  statement  as  an  allegation  that  the 
said  Wetmore  assigned  his  right,  title  and  interest  in 
any  other  way  than  in  the  way  which  the  plaintiff  claims 
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as  an  assignment  by  operation  of  law.  It  is  true  that  in 
another  portion  of  the  complaint  the  plaintiff  alleges  that 
by  means  of  the  charge  which  the  defendant^  Wetmore, 
made  against  himself  on  the  books  of  the  defendant, 
The  New  York  Iron  Mine,  and  by  "  divers  other  means  " 
said  Wetmore  authorized  and  directed  said  defendant, 
The  New  York  Mine,  to  pay  said  notes  out  of  his  inter- 
est in  the  said  New  York  Iron  Mine,  its  property,  profits 
and  assets,  and  appropriated  the  same  therefor. 

Even  if  the  said  Wetmore  did  authorize  and  direct 
the  said  defendant  to  pay  said  notes,  it  imposed  no 
legal  obligation  on  the  defendant  to  do  as  Wetmore  had 
authorized  and  directed.  There  is  no  allegation  that 
The  New  York  Iron  Mine  ever  promised  to  do  as  the 
said  Wetmore  had  authorized  and  directed  it  to  do ;  nor 
do  the  facts  stated  amount  in  law  to  an  assignment  and 
appropriation  of  any  portion  of  the  property,  profits  and 
assets  of  The  New  York  Iron  Mine  to  the  payment  of 
the  notes  above  referred  to;  nor  could  the  defendant 
Wetmore,  by  his  mere  statement  to  that  effect,  bind  the 
property  and  assets  of  the  defendant,  The  New  York 
Iron  Mine,  for  the  payment  of  the  said  notes. 

The  facts  alleged  in  this  complaint  would  not  give  the 
plaintiff  a  lien  on  the  property  and  assets  of  The  New 
York  Iron  Mine,  even  if  the  mine  itself  had  made  the 
notes.  A  stockholder  of  a  corporation,  simply  as  a 
stockholder,  has  no  control  over  the  property  of  the  cor- 
poration, nor  has  he  the  power  to  impose  any  hen 
thereon.  It  is  nowhere  alleged  in  the  complaint  that 
Wetmore  intended  or  attempted  to  create  a  lien  upon 
the  stock  of  The  New  York  Iron  Mine  owned  by  him,  or 
to  assign  that  stock  as  collateral  security  for  the  notes 
made  by  him.  This  court  has  not  the  power,  nor  would 
it  on  proof  of  the  facts  alleged  in  the  complaint,  order 
The  New  York  Iron  Mine  to  declare  and  pay  such  divi- 
dends as  may  appear  upon  an  accounting  to  be  proper. 
This  relief'  can  be  asked  for  only  by  the  legal  holder  of 
the  shares  of  a  corporation,  if  by  any  one,  and  the  com- 
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plaint  shows  that  tlie  shares  of  the  corporation  are  held 
by  some  one  other  than  the  plaintiff.  It  is  nowhere 
alleged  that  there  are  any  earnings  to  divide. 

A  discovery  and  an  account  of  the  assets  of  The  New 
York  Iron  Mine  in  the  possession  of  the  defendant's  ex- 
ecutors, and  of  the  said  York  Mining  Company,  and  for 
an  account  of  the  property,  assets  and  profits  of  The 
New  York  Iron  Mine  and  of  the  share  therein  of  said 
William  L.  Wetmore,  upon  said  5,333  shares  of  its  stock, 
can  be  decreed  only  in  favor  of  a  shareholder.  As  the 
plaintiff  is  not  a  shareholder,  he  is  not  entitled  to  this 
relief ;  nor  will  a  court  of  equity  decree  on  account  of 
the  liens  upon  the  share  of  said  Wetmore,  at  the  request 
of  a  person  who  has  no  lien  upon  such  share.  The  facts 
stated  in  the  complaint  do  not  show  that  the  plaintiff 
has  such  a  lien  on  the  shares  of  said  Wetmore,  nor  did 
they  operate  as  an  equitable  assignment  thereof.  Wil- 
liams t?.  Ingersoll,  89  N.  Y.  518. 

Dows  u.  Kidder,  84  N.  T.  130,  is  not  an  authority  for 
the  proposition  contended  for  by  the  plaintiff.  As  I 
read  that  case  it  is  an  authority  for  this  proposition 
only :  that  when  A  converts  certain  property  of  which 
B  is  the  owner,  to  his,  A's,  own  use,  delivers  it  to  C  to 
sell,  and  C  sells  it,  B  has  a  cause  of  action  against  C  for 
the  amount  of  the  proceeds  of  the  property  that  C  had 
in  his  hands  at  the  time  he  received  notice  from  B  that 
he,  B,  was  the  owner  of  the  property. 

It  also  follows  that  if  the  plaintiff  has  no  lien  on  or 
assignment  of  Wetmore's  shares,  he,  the  plaintiff,  cannot 
ask  the  defendants,  the  executors  of  Tilden,  to  account 
for  the  profits  that  they  have  derived  while  holding  said 
Wetmore's  shares. 

It  seems  to  me  that  the  action  against  The  York  Min- 
ing Company  is  in  the  nature  of  an  action  to  set  aside  a 
transfer  to  that  company  made  by  The  New  York  Iron 
Mine,  whom  the  plaintiff  claims  is  a  debtor  of  Wetmore, 
livho  is  plaintiff's  debtor,  on  the  ground  that  such 
transfer  as  between  The  New  York  Iron  Mine  and  The 
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York  Mining  Company  was  made  without  consideration 
and  for  the  purpose  of  impeding,  embarrassing,  hinde^ 
ing  and  delaying  the  owners  and  holders  of  said  notes 
and  causes  of  action.  The  plaintiff  is  not  a  judgment 
creditor  of  The  New  York  Iron  Mine,  nor  does  he  allege 
that  that  company  is  insolvent,  and  therefore  he  cannot 
set  aside  a  transfer  made  by  that  company. 

It  does  not  appear  on  the  face  of  the  complaint  that 
the  defendant,  The  York  Mining  Company,  is  a  foreign 
corporation,  and  therefore  the  demurrer  by  that  com- 
pany that  the  court  has  not  jurisdiction  of  the  subject 
of  the  action  is  overruled.  And  for  the  same  reason 
that  portion  of  the  demurrer  of  the  defendants,  Tilden's 
executors,  is  also  overruled.  The  demurrer  of  The  New 
York  Iron  Mine  is  sustained,  with  costs.  The  demurrer 
of  The  York  Mining  Company  and  of  the  defendants, 
Tilden's  executors,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  is  sustained, 
but  without  costs. 

The  plaintiff  may  amend  within  twenty  days  on  pay- 
ment of  costs. 

Roger  M.  Sherman^  for  appellant. 

Frank  E.  &inith,  for  respondent. 

Per  Curiam. — Judgment  affirmed  with  costs,  upon 
opinion  rendered  below. 
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BENJAMIN  P.  WATSON,  Respondent  v.  DANIEL  F. 
COONEY  AND  JAMES  H.  HOLDANE,  Appellants. 

Beference  of  issues  — Attorney  and  clietU, 

The  issnes  in  an  action  brought  by  an  attorney  to  reoover  for  the  valae  of 
services  rendered  will  be  referred  to  hear  and  determine  only  when  it 
appears  that  in  consequence  of  the  nature  of  the  demand  and  of  the 
proolfi  required  to  sustain  it,  it  would  be  impiucticable  to  try  the  case 
with  a  juiy . 

Where  in  such  an  action  the  bill  of  particulars  discloses  that  the  demand 
Ls  mainly  for  services  rendered  on  divers  different  days  in  four  suits  or 
proceedings,  and  that  the  amount  of  the  disbursements  is  inconsiderable, 
a  reference  of  the  issues  will  not  be  oi*dered. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Ingraham,  JJ. 

Decided  October  26,  1888. 

This  action  is  brought  to  recover  for  the  vahie  of  ser- 
vices rendered  by  an  attorney  under  an  agreement,  the 
provisions  of  which  are  set  forth  in  the  opinion.  After 
issue  was  joined  plaintiff  in  pursuance  of  a  demand 
therefor  served  a  bill  of  particulars  in  substance  as  fol- 
lows: 

In  the  matter  of  Samuel  Secor  and  John  A.  Secor, 
bankrupts : — 

To  36  days  of  professional  service  in  court,  or 
an  examination  and  preparation  for  the 
same,  viz. :  (here  the  days  were  specified),  at 
$50  per  day.  $1,800 

To  93  days  adjourning  case  and  attending  to 
detail  matters,  viz. :  (here  the  days  were 
specified),  at  $5  per  day.  465 

Ephraim  Miller  v.  Abram  R.  Warner. 

To  56  days  professional  services  in  court  or 
before  the  referee  and  in  preparation,  viz. : 
(here  the  days  were  specified),  at  $50  dol- 
lars per  day.  2,800 
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To  41  days  engaged  all  day  in  preparation  for 
trial  and  consultation,  viz. :  (here  the  days 
were  specified),  at  $50  per  day.  2,050 

To  55  days  for  attending  to  adjourning  case,  or 
to  detail  matters,  viz. :  (here  the  days  were 
specified),  at  $5  per  day.  275 

In  the  matter  of  the  Petition  of  Brookman. 

To  36  days  professional  services  at  court  or  be- 
fore register  and  in  preparation,  viz. :  (here 
the  days  were  specified),  at  $50  per  day.        1,800 

To  62  days  attending  to  adjournments  or  to 
detail  matter,  viz. :  (here  the  days  were  spec- 
ified), at  $5  per  day.  310 

A.  R.  Warner,  assignee  against  Higgins,  et  al. 

To  6  half  days  professional  services  in  court  or 
before  examiner  and  in  preparation,  viz. : 
(here  the  days  were  specified),  at  $50  per 
day.  150 

To  26  days  attending  to  detail  matter,  (here  the 
days  were  specified),  at  $5  per  day.  130 

Costs  and  disbursements  as  taxed.  327.04 

Disbursements  in  the  matter  of  Samuel  Secor 
and  John  A.  Secor,  bankrupts.  Here  26  dif- 
ferent items  of  disbursements  amounting  to 
294.70  were  specified  with  the  dates  on 
which  they  were  made,  1877,  Oct.  4.  Paid 
stenographers  on  account.  500 

Ephraim  Miller  v.  Abram  R.  Warner,  assignee. 

To  1,  days  in  court  and  in  preparation  for 
the  same,  (here  the  days  were  specified),  at 
$50  per  day.  75 

To  16  days  adjourning  matters  and  attending  to 
detail  matters,  viz. :  (here  the  days  were 
specified),  at  $5  per  day.  80 

In  the  matter  of  Samuel  Secor  and  John  A. 
Secor,  bankrupts. 

To  3  days  attendance  in  court  or  before  reg- 
ister and  preparation  for  same,  viz. :  (here 
the  days  were  specified),  at  $50  per  day.  150 
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To  2  consultations  on  October  4th  and  26  th, 

1883,  at  $12.50.  25 

To  18  days  adjourning  hearings  and  detail  mat- 
ters, viz. :  (here  the  days  were  specified),  at 
$5.  .  ^0 

1884 — ^Paid  register's  fees  in  matter  of  obtain- 
ing final  discharge  of  assignee.  100 
A  motion  for  a  reference  of  all  the  issues  in  the 
action  to  a  referee  to  hear  and  determine  the  same  was 
made  by  the  plaintiff  upon  the  pleadings  and  the  bill 
of  particulars.  Neither  in  the  answer  nor  in  the  aflSda- 
vit  read  in  opposition  to  the  motion  was  there  any 
averments  that  the  charges  ivere  exorbitant. 

The  motion  was  granted  at  special  term ;  the  judge 
who  granted  it  writing  as  follows : — 

"  DuGRO,  J. — ^The  contract  upon  which  this  action  is 
based  contains  a  provision  whereby  the  defendants  are 
alleged  to  have  agreed  that  they  would  bear  a  certain 
proportion  of  such  costs,  charges  and  expenses  as  have 
been  or  may  hereafter  be  paid  or  incurred  in  or  about 
the  prosecuting,  conducting  and  carrying  on  of  certain 
bankruptcy  proceedings ;  and  in  and  about  the  suing 
for,  collecting  and  recovering  of  any  of  the  estate, 
property  and  effects  of  certain  bankrupts.  It  seems 
that  by  this  agreement  an  account  of  the  costs  and 
charges  past  and  future  was  necessary  to  be  kept.  The 
bill  of  particulars  shows  such  an  account  to  have  been 
kept.  I  see  nothing  in  the  papers  submitted  to  arouse 
suspicion  of  an  exorbitant  charge,  and  the  cause  of 
action  is  not  for  services  rendered  in  a  single  suit.  The 
action  is  one  ex  contractu,  involving  the  examination  of 
a  long  account  within  the  meaning  of  the  rule  appli- 
cable to  such  cases,  and  so  should  be  referred  (Cham- 
bers V.  Appleton,  84  M.  T.  649 ;  see  also,  Hossack  v. 
Heyerdahl,  38  Super.  Ct  391)." 

Defendants  appealed  to  the  general  term  from  the 
special  term  order  granting  the  motion. 
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B.  F.  WatsoTiy  for  the  respondent  in  person,  argued  : — 

I.  The  general  doctrine  as  to  compulsory  references 
where  numerous  items  are  contested  is  illustrated  by 
Van  Orden  v.  Tilden,  13  Daly,  396 ;  O'Brien  v.  The 
Catskill  R.  R.  Co.,  32  Hun,  636 ;  Stebbins  v.  Cowles,  30 
Hun,  532. 

II.  Under  section  1013  of  the  Code  of  Civil  Procedure, 
and  under  section  271  of  the  Code  of  Procedure,  this 

.court  has  uniformly  referred  actions  by  attorneys  for 
services.  Opinion  of  Rapallo,  J.,  in  Townsend  r.  Hen- 
dricks, 40  How,  Pr.  162  ;  Gregory  v.  Seaman,  51  Super, 
Ct.  {J.  &  S.)  517;  Bowman  v.  Sheldon,  1  Duer,  607. 
In  Hartwell  v.  Albert  (Super.  Ct,  Special  Term,  1881, 
3  Month,  Law  B.,  77)  a  reference  was  denied  in  an 
action  where  the  items  of  the  account  numbered  only 
fifty-four,  because  all  these  were  admitted,  leaving  only 
five  items  in  dispute.  Also  in  Bates  v.  Eagleton  Mfg. 
Co.,  10  Civ.  Pro.  R.  218  {N.  Y.  Super.  Ct.  1886)  a  re- 
ference was  denied  because  the  motion  papers  were 
insufficient,  and  did  not  show  that  the  examination  of  a 
long  account  was  involved.  References  in  actions  by 
attorneys,  have  also  been  made  by  other  courts :  see 
Schermerhorn  v.  Wood,  4  Daly,  158;  Byrne  v.  Dela- 
mater,  1  Month.  L.  B.  62 ;  Hale  v.  Swinburne,  17  Ahh. 
N.  C.  381 ;  Carr  v.  Berdell,  22  Hun,  130. 

III.  The  decisions  of  the  court  refusing  in  actions  by 
attorneys  for  services  to  grant  a  reference,  can  be  clas- 
sified in  five  general  classes;  and  a  casual  inspection 
will  show  that  this  case  does  not  come  within  any  of 
these  classes.  (1.)  Actions,  in  which,  by  reason  of  ad- 
missions in  the  answer,  the  items  of  a  long  account  have 
been  narrowed  and  reduced,  so  as  to  leave  but  a  small 
portion  of  the  account  necessary  to  prove.  Of  this  class 
will  be  found  the  following  decisions:  Hartwell  v. 
Albert,  3  Month.  L.  B.  77 ;  Dittenhoefer  v.  Lewis,  5 
Daly,  72 ;  Adams  v.  City  of  Utica,  6  Civ.  Pro.  R.  294. 
(2.)  Actions  in  which  the  services  sued  for  were  all  ren- 
dered in  one  action.     Benn  v.  First  Nat.  Bank,  &;c.,  19 
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Weekly  Dig.  206.  (3.)  Actions  in  which  the  services 
sued  for  were  charged  and  sued  for  in  a  gross  sum. 
Felt  V.  Tiffany,  11  Hun,  62  ;  Davis  v.  Walsh,  48  Super. 
Ct.  [J.  &  S.)  515 ;  Hull  V.  Allen,  4  Civ.  Pro.  Rep.  300. 
(4.)  Actions  in  which  a  long  account  was  not  involved. 
Merritt  v.  Vigilius,  28  Hurij  420 ;  Martin  v.  Gould,  13 
Cw.  Pro.  Rep.  45.  (5.)  Actions  in  which  the  defense 
is  interposed,  that  the  charges  are  exorbitant  and  ex- 
cessive. Martin  v.  Windsor  Hotel  Co.,  10  Hun.  304. 
In  this  last  named  case,  the  opinion,  while  it  holds  that 
the  court  has  the  undoubted  discretion  to  order  a  refer- 
ence, held  that  under  the  circumstances  of  that  case  a 
reference  should  not  be  ordered.  In  a  later  case  (Carr 
0.  Berdell,  22  Hun,  130),  in  granting  a  reference,  the 
court  said  :  "  There  may  have  been  occasions  calling  for 
the  remarks  in  some  of  the  cases  cited  by  the  appellant, 
deprecating  references  to  attorneys  of  actions  by  attor- 
neys for  professional  services,  but  no  occasion  for  such 

remarks  exist  in  this  case Nor  can  we  assent  to 

a  sweeping  condemnation  of  attorneys  as  referees  in 
any  class  of  cases." 

IV.  There  is  no  pretense  that  the  charges  are  exor- 
bitant and  excessive.  The  answer  fails  to  show  any 
such  claim,  and  the  opinion  of  the  judge  granting  the 
order,  "  I  see  nothing  in  the  papers  submitted  to  arouse 
saspicion  of  an  exorbitant  charge,"  takes  this  case  out  of 
the  pale  of  the  decision  of  Martin  v.  Windsor  Hotel  Co., 
mpra. 

The  order  was  clearly  justified  by  section  1013  of  the 
Code,  and  the  discretion  of  the  judge  was  wisely  exer- 
cised, and  will  not  be  overruled  unless  it  is  palpable  that 
a  long  account  cannot  be  involved.  Van  Orden  v.  Tilden, 
13  Daly,  396. 

Turnery  McClure  &  Rohton,  attorneys,  and  David 
McClure  of  counsel,  for  appellants,  argued : — 

I.  The  plaintiff  is  not  entitled  to  a  reference  in  this 
case,  because  there  is  in  reality  but  one  cause  of  action. 
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In  such  cases  the  authorities  are  uniform  in  holding  that 
a  trial  by  jury  should  be  ordered,  unless  both  parties 
agree  to  a  trial  before  a  referee.  Tracy  v.  Steams,  61 
How.  265,  and  cases  cited.  The  demand  of  the  plaint- 
iff in  this  action  may  be  established  in  two  modes :  (1)  by 
calling  competent  witnesses  to  testify  to  the  value  of  his 
services  in  gross,  upon  a  statement  of  each  particular 
service  rendered ;  (2)  by  fixing  special  values  upon  par- 
ticular items  of  service ;  but  the  fact  that  this  latter 
mode  of  proof  may  be  adopted  does  not  change  the  de- 
mand into  a  long  account  within  the  meaning  of  the 
statute  authorizing  references  of  actions  where  the  trial 
will  involve  the  examination  of  a  long  account.  Felt 
V.  Tiffany,  11  flw;i,  63;  Brinkerhoff  v.  Republic  Fire 
Ins.  Co.,  2  JSr.  Y.  550. 

II.  Although  the  bill  of  particulars  contains  distinct 
items,  it  does  not  necessarily  follow  that  an  examination 
of  a  long  account  is  involved.  The  principle  of  the  fol- 
lowing cases  is  applicable.  Dickinson  v.  Mitchell,  19 
Ahh,  286 ;  Dittenhoeffer  v.  Lewis,  5  Daly^  72 ;  Merritt 
V.  Virgilius,  28  Hun,  421 ;  Evans  v.  Kalbfleisch,  16  Ahh. 
N.  S.  13. 

III.  The  court  has  refused  to  refer  attorneys'  claims, 
except  in  extraordinary  cases.  Martin  v.  Windsor  Hotel 
Co.,  10  HuTiy  330 ;  Bradley  v.  Eager,  5  Weekly  Digest, 
330. 

IV.  The  cases  of  Chalmers  v.  Appleton,  84  JV".  Y. 
649,  and  Hossack  v.  Heyerdohl,  38  Super.  Ct.  391, 
cited  in  the  opinion  of  the  court  as  authorities  for  the 
order  in  this  case,  are  not  controlling  in  this  case. 
Neither  of  the  actions  were  by  attorneys.  The  rule 
governing  actions  in  cases  where  attorneys  are  parties 
is  different,  as  we  have  shown. 

Per  Curiam. — This  action  is  brought  to  recover  for 
legal  services  rendered  by  the  plaintiff  to  an  assignee 
in  bankruptey,  and  the  plaintiff  seeks  to  hold  the  appel- 
lant liable  imder  an  agreement  by  which  the  appellant 
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with  others  agreed  to  bear  and  pay  pro  rata  in  propor- 
tion to  the  amount  of  their  respective  claims,  all  such 
costs,  charges  and  expenses  as  have  been  or  may  hereby 
be  paid  or  incurred  in  and  about  the  proceedings. 

The  courts  have  referred  actions  of  this  character 
with  much  reluctance  and  only  when  it  appeared  that  in 
consequence  of  the  nature  of  the  demand  and  of  the 
proofs  required  to  sustain  it,  it  would  be  impracticable 
to  try  the  case  with  a  ]ury.  A  reference  entails  large 
additional  expense  on  the  defeated  party  and  adds 
much  to  the  burden  and  trouble  of  the  proceedings, 
litigants  express  much  dissatisfaction  at  being  com* 
pelled  to  have  an  attorney's  claim  against  them  deter- 
mined by  a  brother  attorney,  and  it  is  clearly  for  the 
best  interest  of  both  the  profession  and  the  community 
to  have  disputes  of  this  character  settled  by  the  verdict 
of  a  jury. 

A.n  examination  of  the  bill  of  particulars  in  this  action 
fails  to  convince  us  that  a  referee  is  necessary.  The 
bill  is  mainly  for  services  rendered  in  four  suits  or  pro- 
ceedings. It  will  be  necessary  to  have  expert  testimony 
as  to  the  value  of  the  services  rendered,  and  the  value 
of  all  the  services  can  be  testified  to  by  the  witnesses, 
80  that  it  will  not  be  necessary  to  prove  the  value  of  the 
services  rendered  on  each  day  as  separate  items.  The 
amount  of  the  disbursements  is  inconsiderable  and  we 
see  no  reason  why  the  case  cannot  be  satisfactorily  tried 
with  a  jury. 

The  order  appealed  from  should  therefore  be  reversed 
with  ten  dollars  costs  and  disbursements  to  abide  the 
event  of  the  action. 
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WILLIAM  P.  THORP,  Respondent  v.  HENRY  A. 

RILEY,  Appellant. 

Interrogatories,  settlement  of,  what  not  considered  on,  effect  of  stipulation 

to  admit,  appealability  of  order  disailoioing. 

An  order  sustaining  objections  to,  and  disallowing  interrogatories  is  ap- 
pealable. 

A  stipulation  by  the  objector  to  interrogatories,  which  does  not  beyond  per- 
adventure  give  to  the  propounder  all  the  benefit  which  is  souglit  to  be 
obtained  by  the  interrogatories,  and  which  they  might  give  or  avail 
equally  as  well  to  support  a  pleaded  defence,  will  not  avail  to  sustain 
an  order  disallowing  such  interrogatories,  tiiey  being  peitinent  to  the 
issue  framed. 

On  the  settiement  of  interrogatories  the  sufficiency  of  the  answer  as  a  de- 
fence is  not  to  be  considered.  The  pertinency  of  the  proposed  interro- 
gatories to  the  issue  as  made  is  alone  to  be  determined. 

Before  Sedgwick,  Ch.  J.,  and  Ingraham,  J. 

Decided  October  25,  1888. 

Appeal  from  order  disallowing  certain  interrogatories, 
proposed  by  defendant  to  be  attached  to  a  commission 
to  be  issued  in  behalf  of  defendant. 

This  action  is  brought  to  recover  $1,000,  balance  of 
$2,500,  given  to  defendant  by  plaintiff  while  an  infant 
for  investment  in  certain  classes  of  securities  under  an 
agreement  dated  September  24,  1885. 

The  answer  set  up  among  other  things  as  a  defence : 

"  That  between  August  1,  1885,  and  November  24, 
1885,  plaintiff  had  frequent  consultations  with  defend- 
ant and  requested  his  advice  and  assistance  in  starting 
him  in  the  banking  business  in  the  northwest,  plaintiff 
desiring  to  invest  as  capital  in  such  business  the  sum  of 
$10,000  or  thereabouts.  That  defendant  pursuant  to 
said  request  rendered  personal  services  to  plaintiff  almost 
continuously  during  said  period  of  time. 
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'•That  it  was  then  agreed  that  defendant  to  still 
further  carry  out  plaintiff's  desires  should  visit  the 
northwest  in  his  company. 

"  That  thereupon  it  was  further  agreed  between  the 
plaintiff  and  defendant  that  if  the  former  should  secure 
a  business  in  the  northwest,  that  then  the  latter  should 
receive  as  compensation  for  his  services  an  interest  of 
$1,000  in  such  business,  on  which  he  should  receive  his 
proportionate  ratio  of  profits,  but  that  if  plaintiff  did  not 
so  secure  a  business  defendant  should  pay  his  own  ex- 
penses and  receive  no  compensation. 

"That  in  pursuance  of  said  agreement  defendant 
visited  the  northwest  in  plaintiff's  company  in  the  latter 
part  of  November,  1885,  and  as  a  result  of  defendant's 
efforts  plaintiff  in  December,  1885,  secured  a  business 
in  the  northwest  and  became  part  owner  and  president 
of  a  bank  in  Iroquois,  Dakota. 

"  That  in  the  early  part  of  December,  1885,  plaintiff 
and  defendant  entered  into  an  agreement,  whereby  it 
was  agreed  that  in  consideration  of  defendant  giving  up 
his  claim  to  an  interest  of  $1,000  in  the  business  so  se- 
cured by  the  plaintiff,  defendant  should  receive  the  sum 
of  $1,000  in  cash,  being  the  balance  of  said  original 
deposit  of  $2,500,  after  deducting  therefrom  the  sum  of 
|1,500  which  defendant  then  agreed  to  send  to  plaint- 
iff, and  defendant  thereupon  gave  up  his  claim  to  said 
interest  in  said  business. 

"  And  defendant  alleges  that  by  virtue  of  the  agree- 
ments aforesaid  plaintiff  has  received  emoluments  and 
advantages  of  the  value  of  $1,000  which  he  still  retains, 
and  that  he  has  never  restored,  or  offered  to  restore 
same  to  the  defendant." 

Upon  the  settlement  of  interrogatories  to  be  annexed 
to  a  commission  to  be  issued  for  the  examination  of  a 
witness  on  behalf  of  defendant,  a  number  of  interroga- 
tories designed  to  show  plaintiff's  connection  with  the 
bank  of  Iroquois,  that  the  business  of  that  bank  had 
been  a  successful  and  paying  one,  that  its  future  pros- 
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pects  were  bright,  that  it  had  made  large  profits,  and 
had  made  dividends,  and  to  show  the  value  of  its  stocks, 
were  objected  to  by  the  plaintiff;  and  on  plaintiff's  stip- 
ulating that  the  banking  business  obtained  by  the  plaint- 
iff in  Iroquois,  Dakota,  was  of  the  value  of  one  thousand 
dollars,  the  objections  were  sustained  and  the  interroga- 
tories disallowed  and  a  special  term  order  entered  to 
that  effect. 

A.  Walker  Otis^  attorney  and  of  counsel  for  appel- 
lant, argued : — 

I.  The  interrogatories  which  were  stricken  out  were 
all  material,  and  should  have  been  allowed.  (1.)  Infancy 
in  no  way  avoids  the  defence.  2  Kent,  240 ;  Holmes  v. 
Blogg,  8  Tauntouy  508 ;  Medbury  r.  Watrous,  7  JSilly 
111 ;  Bartholomew  v.  Finnemore,  17  Barb,  428;  Green 
V.  Green,  69  N.  Y.  533 ;  Crummey  v.  Mills,  40  Hun,  370 ; 
Gray  v.  Lessington,  2  Bos.  263  ;  Hangen  v.  Hachmeister, 
49  N.  r.  Super.  Ct  24.  (2.)  Plaintiff's  offer  to  stipu- 
late that  the  banking  business  obtained  by  plaintiff  in 
Iroquois  was  of  the  Value  of  $1,000,  did  not  warrant 
the  striking  out  of  the  interrogatories.  Such  a  stipular 
tion  is  of  no  value  to  defendant.  As  plaintiff  was  to 
put  $10,000  in  the  bank,  the  *^ business"  was  doubtless 
worth  that  sum. 

n.  Even  if  there  were  doubt  as  to  the  materiality  of 
the  interrogatories,  it  was  error  for  the  court  below  to 
strike  them  out  on  settlement.  The  question  should 
have  been  reserved  for  the  trial  judge. 

The  code  provides  that  upon  the  settlement  of  the 
interrogatories  *'  either  party  must  be  allowed  to  in- 
sert therein  any  question  pertinent  to  the  issue  which 
he  proposes"  (sec.  892)  and  that  when  the  deposi- 
tions taken  are  read  at  the  trial  "  an  objection  to  the 
competency  or  credibility  of  the  witness  or  to  the  rele- 
vancy or  substantial  competency  of  a  question  put  to 

him" "  may  be  made  as  if  the  witness  was  then 

personally  examined  and  without  being  noted  upon  the 
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deposition  "  (sec.  911).  The  judge  on  settlement  cannot 
foresee  what  the  exigencies  of  the  trial  may  be,  and 
questions  which  ma}^  from  his  standpoint  seem  immate- 
rial, may  become  of  the  greatest  importance  when  the 
actual  trial  occurs.  When  the  question  in  good  faith 
presented  is  whether  a  certain  question  is  relevant, 
material  or  competent,  the  better  practice  is  to  settle 
the  interrogatories  subject  to  objections  at  the  trial. 
Under  such  a  practice,  the  questions  will  be  passed 
upon  by  the  judge  who  has  the  best  opportunity  for 
doing  so,  and  no  injustice  will  be  done  either  party,  for 
the  reason  that  all  the  rulings  can  be  reviewed  on 
appeal  from  the  judgment,  whereas  if  an  error  be  made 
by  the  judge,  on  settlement  by  disallowing  an  interrog- 
atory, the  aggrieved  party  is  remediless  if  the  cause 
shall  come  on  for  trial  before  an  appeal  from  the  order 
striking  out  the  interrogatory  can  be  heard,  unless  he 
can  procure  a  stay  of  the  trial  pending  such  appeal. 
In  a  case  where  an  appeal  from  an  erroneous  ruling  on 
settlement  of  interrogatories  was  carried  to  the  court  of 
appeals,  that  court  say  that  conceding  the  right  of  the 
judge  to  do  so,  "  the  power  to  exclude  questions  should 
be  sparingly  exercised."  Uline  v.  N.  Y.  C.  &  H.  R.  R. 
R.  Co.,  79  iV.  r.  1 75. 

Francis  Speir^  Jr.,  attorney  and  of  counsel,  and 
John  H,  Kitchen,  of  counsel,  for  respondent,  argued  : — 

I.  Admitting  for  the  sake  of  argument  the  facts  set 
up  in  the  answer  it  cannot  be  shown  that  the  value  of 
the  business  of  the  bank  during  the  year  1885,  or  its 
prospective  value,  or  the  amount  of  capital  contributed 
by  the  plaintiff,  or  what  his  salary  was,  or  the  plaintiff's 
interest,  the  names  of  its  present  ofl&cers,  its  original 
incorporators,  or  dividends  paid,  or  its  undivided 
profits,  or  its  surplus,  or  finally  that  the  plaintiff  was 
dissatisfied  with  Irbquois,  Dakota,  as  a  place  of  resi- 
dence and  why,  are  material  in  any  conceivable  case  to 
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the  issues  raised  by  the  pleading  in  this  case  especially 
in  view  of  the  stipulation  tendered  in  open  court. 

II.  It  is  undoubtedly  a  rule  of  law  that  an  infant  can- 
not be  permitted  to  retain  property  purchased  by  him, 
and  at  the  same  time  repudiate  the  contract  by  which 
he  received  it.  But  taking  the  strongest  view  of  the 
case  in  the  defendant's  favor,  it  will  be  seen  by  the 
answer  that  he  never  had  any  interest  in  the  Iroquois 
Bank,  and  it  would  be  unjust  to  the  officers  and  stock- 
holders of  said  bank,  and  to  this  plaintiff,  to  force  them 
to  give  a  full  history  of  the  bank  from  its  incorporation 
to  the  present  time. 

m.  An  infant  has  the  right  to  repudiate  a  contract  like 
the  alleged  contract  set  forth  in  the  answer.  No  prop- 
erty was  taken  from  the  defendant  and  he  has  retained 
one  thousand  dollars  of  the  infant's  property,  which  he 
admits  was  deposited  with  liim  as  trustee  for  a  specific 
purpose.  His  own  statement  is  that  he  parted  with 
nothing  that  did  not  belong  to  the  infant.  How  then 
can  it  be  material  to  investigate  the  interest  of  the 
plaintiff  in  this  bank,  in  which  the  defendant  never  had 
an  interest.  The  only  question  in  this  case  is,  did  the 
plaintiff  agree  to  pay  the  defendant  one  thousand 
dollars  or  did  the  defendant  violate  his  trust  and  con- ' 
vert  the  one  thousand  dollars  to  his  own  use.  The 
question  as  to  the  value  of  the  interest  of  the  plaintiff 
in  the  Dakota  Bank,  is  not  material,  non  constat^  the 
history  of  the  bank  since  its  foundation  or  its  officers 
and  business  condition.  Besides  and  beyond  all  this, 
plaintiff  tendered  a  stipulation  to  defendant,  stating 
that  the  business  was  worth  $1,000,  but  objected  to  the 
evidence  of  this  as  immaterial  to  the  issues  in  this  case. 

IV.  This  order  is  not  appealable  and  could  only  be 
reviewed  on  appeal  from  the  judgment  entered  after 
trial.  To  allow  an  appeal  at  this  time  from  those  inter- 
rogatories which  are  disallowed  would  be  having  this 
court  possibly  pass  twice  upon   the    same    question. 
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mine  V.  N.  Y.  C.  &  H.  R.  R.  Co.,  79  N.  T.  179 ;  Mac- 
Donald  V.  Garrison,  9  -466.  Pr.  178. 

Per  Curiam. — ^The  disallowance  was  made  upon  the 
settlement  of  the  interrogatories  and  an  order  disallow- 
ing the  interrogatories  was  entered.  Uline  v.  N.  Y.  C.  & 
H.  R.  R.  Co.,  79  N.  T.  179,  determines  that  such  an 
order  can  be  reviewed  upon  appeal. 

The  order  did  not  disallow  the  interrogatories  abso- 
lutely, as  not  pertinent  to  the  issue.  They  appear  to 
be  pertinent  to  the  issue.  They  were  disallowed  on  the 
condition  which  was  complied  with,  that  plaintiff  should 
file  a  stipulation  ^'  that  the  banking  business  obtained 
by  the  plaintiff  in  Iroquois,  Dakota,  was  of  the  value  of 
|1,000.'' 

It  does  not  with  certainty  and  beyond  doubt  appear, 
that  this  admission  would  avail  to  support  the  answer  as 
much-  as  would  answers  to  the  interrogatories,  if  they 
should  be  favorable  to  defendant.  Assuming,  but  not 
deciding,  that  the  defendant  might  be  forced  to  take  an 
admission  of  a  fact  instead  of  evidence  of  the  fact,  there 
should  be  no  manner  of  doubt  that  the  admission  would 
benefit  the  defendant  to  the  same  extent  that  the  evi- 
dence would. 

On  the  issues  as  made,  the  fact  that  the  business  was 
worth  only  $1,000,  would  not  be  as  important  to  de- 
fendant as  proof  that  it  was  worth  $10,000  or  more 
than  1 1,000.  There  might  be  at  least,  under  the  evi- 
dence, circumstances  which  could  be  considered  by  a 
jury,  as  to  the  probability  that  the  plaintiff  made  the 
arrangement  pleaded  in  the  answer. 

On  the  settlement  of  interrogatories  the  sufficiency  of 
the  answer,  as  a  defence,  should  not  be  considered. 
The  pertinency  of  the  proposed  interrogatories  to  the 
issue  as  made,  is  alone  to  be  determined.  In  the 
present  case^  the  proposed  admission  did  not  embrace 
profits  from  the  business  acquired  by  the  plaintiff. 
Answer  to  the  interrogatories  might  have  disclosed  that 
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plaintiff  did  receive  profits,  and  the  answer  set  up  as  a 
defense  the  receipt  of  such  profits. 

The  order  should  be  reversed  with  $10  costs  and  the 
interrogatories  excluded  should  be  allowed, 


THE  TWENTY-THIRD  STREET  BAPTIST  CHURCH, 
Appellant  v.  JACOB  B.  CORNWELL  et  al.,  as 
Executors,  &c.,  Respondents.ts. 

SubseripHan,  payable  on  a  contingency,  prerequisites  to  a  recovery  o»— 
Unincorporated  church  aasociaUons,  validiiy  of  subscriptions  by — PfMy- 
ment  of  invalid  subscription  after  prescribed  period  for  subscription, 
effect  of— Motion  for  new  trial  on  minutes  on  dismissed  of  complaint, 
improper. 

Sabscriptions  payable  on  the  contingency  of  a  specific  amount  subscribed 
within  a  certain  period  are  not  recoyerable  unless  valid  and  binding 
subscriptions  to  the  specified  amount  are  made  within  the  time. 

Unincorporated  bodies  formed  for  the  purpose  of  prosecuting  the  work  of 
a  church  in  different  channels  (which  did  not  comprise  the  subscription 
and  collection  of  subscriptions  for  the  building  of  a  church)  cannot  make 
valid  subscriptions  to  a  fund  for  building  a  church  edifice,  this  although 
they  purport  to  have  a  president,  or  treasurer,  and  the  subscription  is 
made  in  the  name  of  the  societies  by  their  presidents  or  treasurers. 

The  pajrment  by  such  societies  of  the  amounts  of  their  subscription  after 
the  period  within  which  subscriptions  were  to  be  made,  will  not,  their 
subscriptions  being  essential  to  make  up  the  required  amount,  render 
the  other  subscribers  legally  liable  for  their  subscription. 

When  on  a  tiial  before  a  judge  and  jury  the  complaint  is  dismissed,  a 
motion  for  a  new  trial  on  the  judge*s  minutes  is  improper.' 

Before  Freedman  and  Truax,  JJ. 

Decided  October  25, 1888. 

Appeal  from  a  judgment  dismissing  the  complaint 
upon   the  merits  with   costs,  and  also  from  an  order 
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denying  a  motion  for  a  new  trial  upon  the  judge^s 
minutes. 

The  action  was  tried  before  the  court  and  jury. 

The  Stanton  Street  Baptist  Church  desiring  to  move 
its  location,  sold  its  property  in  Stanton  street,  and  with 
the  proceeds  of  the  sale  purchased  some  lots  in  Twenty- 
third  street.  For  the  purpose  of  erecting  a  church 
edifice  on  the  Twenty-third  street  lots  a  subscription 
was  started.     The  subscription  paper  was  as  follows : 

"  We,  the  undersigned,  hereby  agree  to  pay  on  May  1, 
1882,  or  sooner,  at  our  option  the  sums  severally  set  to 
our  names  towards  a  church  edifice  fund  of  fifty  thou- 
sand dollars  ($50,000)  now  being  raised  by  the  Stanton 
Street  Baptist  Church  of  New  York  city,  on  condition 
that  the  aggregate  of  subscriptions  herein  found  shall 
not  be  less  than  the  said  amount  of  fifty  thousand  dol- 
lars ($50,000). 

"  Moneys  received  will  be  paid  into  the  New  York  Life 
Insurance  and  Trust  Company. 

"Location  of  the  new  building  to  be  Twenty-third 
street,  comer  of  Lexington  avenue." 

On  April  30,  1882,  there  was  subscribed  to  this  paper 
$50,145.  Among  these  subscriptions  however  were 
one  of  "  Ladies  Aid  Society,  Mrs.  H.  0.  Hiscox,  Presi- 
dent, $5,000."  '•  One  of  Young  Men's  Mission  Society, 
Harry  Angell,  President,  $5,000."  "One  of  Youths* 
Mission  Society,  E.  D.  Gamsey,  President,  $25."  And 
that  of  Catherine  Weeks  (the  defendant's  testatrix), 
$5,000. 

This  action  was  brought  to  recover  the  $5,000  sub- 
scribed by  Catherine  Weeks. 

It  appeared  in  the  evidence  that  the  Ladies  Aid 
Society,  the  Young  Men's  Mission  Society  and  the 
Youths'  Mission  Society  were  unincorporated,  and  were 
formed  for  the  purpose  of  prosecuting  the  work  of  the 
church  in  different  channels;  that  the  Ladies  Aid 
Society  was  an  old  society  having  a  special  line  of  mis- 
sionary work  under  its  charge ;  that  the  Young  Men's 
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Mission  Society  was  an  old  organization  for  benevolent 
purposes;  it  also  appeared  that  the  subscriptions  of 
these  societies  had  been  paid  but  not  until  after  May  1, 
1882 ;  it  also  appeared  that  none  of  these  societies  were 
formed  for  the  purpose  of  subscribing  or  soliciting  sub- 
scriptions for  the  building  of  a  church  edifice. 

At  the  conclusion  of  the  testimony  on  behalf  of  the 
plaintiff  the  court  dismissed  the  complaint.  The  plaint- 
iff then  moved  for  a  new  trial  on  the  minutes  which 
was  denied. 

Edward  S.  Clinch,  attorney  and  of  counsel  for  appel- 
lant, on  the  points  decided^  argued : — 

The  Ladies  Aid  Society,  the  Young  Men's  Mission 
Society  and  the  Youths'  Mission  Society  were  unincor- 
porated bodies  formed  for  the  purpose  of  prosecuting 
the  work  of  the  church  in  different  channels.  The 
Ladies  Aid  Society  has  been  in  existence  since  prior  to 
1864,  and  had  a  special  line  of  missionary  work  under  its 
charge.  During  that  time  it  had  collected  money  for 
other  purposes  than  for  the  church  building  and  the 
amount  collected  rose  largely  into  the  thousands.  It 
was  shown  that  they  overpaid  their  subscription  by 
more  than  $1,000.  The  Young  Men's  Mission  Society 
had  been  connected  with  the  church  for  thirty-five  or 
forty  years,  had  collected  large  sums  of  money  during 
those  years,  and  at  its  twenty-fifth  anniversary  had  col- 
lected over  $30,000.  There  is  no  evidence  to  show  the 
constituency  of  the  Youths'  Mission  Society,  but  the 
subscription  was  made  by  E.  D.  Garnsey,  Treasurer. 

It  seems  to  have  been  claimed  below  that  bona  fide 
subscriptions  could  not  be  made  by  an  unincorporated 
body,  and  upon  that  ground  the  motion  to  dismiss  the 
complaint  was  made.  In  other  words,  that  persons  can- 
not associate  themselves  in  unincorporated  bodies  and 
create  obligations  binding  upon  them.  The  plaintiff 
insists  that,  prima  facie  at  least,  every  member  of  these 
unincorporated  bodies  who  were   subscribers  became 
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personally  liable  for  the  amount  of  the  subscription,  and 
that  this  liability  could  have  been  enforced  by  the 
plaintiff  had  the  subscriptions  not  been  paid. 

The  Code  of  Civil  Procedure  provides  for  actions  by  and 
against  such  unincorporated  associations  (§§  1919-1924). 
It  provides  that  an  action  or  special  proceeding  may  be 
maintained  against  the  president  or  treasurer  of  an  un- 
incorporated association  upon  any  cause  of  action  for  or 
upon  which  the  plaintiff  may  maintain  such  an  action 
against  all  the  associates  by  reason  of  their  liability 
therefor,  either  jointly  or  severally,  and  that  any  com- 
pany of  persons  which  has  a  president  or  treasurer  is 
deemed  an  association  within  the  meaning  of  section 
1919.  Section  1921  provides  that  a  judgment  against 
the  association  shall  not  authorize  an  execution  against 
the  property  of  the  officer  against  whom  it  is  brought, 
while  section  1922  provides  for  the  commencement  of 
an  action  against  the  members  of  the  association,  on  the 
return  wholly  or  partly  unsatisfied  and  unexecuted  of  an 
execution  issued  thereupon ;  and  section  1924  provides, 
that  section  1913,  which  provides  for  the  misnomer  or 
death  or  non-liability  of  any  person  who  may  be  joined  as 
a  defendant  in  such  an  action,  shall  be  applicable  to  an 
action  brought  as  prescribed  by  section  1922.  These 
provisions  of  the  Code  are  based  upon  the  laws  of  1849, 
chapter  258,  but  are  more  comprehensive  than  that 
chapter  and  more  amply  protect  the  rights  of  creditors 
against  such  associations.  In  the  face  of  these  pro- 
visions and  conditions,  it  cannot  be  successfully  main- 
tained that  these  societies  and  their  members  could  not 
have  been  held  liable  for  the  amount  of  their  subscrip- 
tions had  they  not  been  paid.  Ebbinghousen  v.  Worth 
Club,  4  Abb.  N.  C  300  and  note.  Black  v.  Spaulding, 
10  Hurij  128.  Certainly,  ^nma /acie  that  the  subscrip- 
tions made  by  these  societies  were  bona  fide  was  estab- 
lished upon  the  trial  of  this  action. 

The  defendants  will  probably  cite  in  support  of  their 
contention   the   case   of    the   Presbyterian   Church  of 
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Albany  v.  Cooper,  45  ffun,  463.  In  that  case  it  appears 
that  an  attempt  was  made  to  raise  a  fund  of  $45,000, 
upon  a  subscription  paper,  which  provided  that  the  sub- 
scriptions were  made  "  upon  the  express  condition  and 
not  otherwise,  that  the  sum  of  $45,000  in  the  aggregate, 
shall  be  subscribed  or  paid  in."  It  appeared  by  the 
subscription  paper  that  *'  The  Ladies  Association  of  the 
First  Presbyterian  Church"  had  subscribed  $5,000. 
The  "  Ladies  Association  "  was  an  unincorporated  body, 
and  it  does  not  appear  when  it  was  formed.  At  a  meet- 
ing of  the  ladies,  one  of  their  number  presiding,  a  res- 
olution was  adopted  pledging  themselves  to  raise  $5,000, 
the  payment  to  be  according  to  the  terms  of  the  sub- 
scription  papf  r.  By  its  opinion,  the  general  term  seems 
to  have  been  led  to  its  conclusion  by  this  fact,  for  it 
says :  "  The  subscription  of  $5,000,  by  the  *  Ladies 
Association'  clearly  was  not  legally  binding  upon  the 
twenty-five  or  thirty  ladies  who  assembled  and  passed  a 
resolution   to   raise  the  money,  but  did  not  pass  it  to 

make  the  subscription The  entire  transaction 

was  simply  a  testimonial  of  their  good  will  or  of  their 
willingness  to  try  to  raise  the  sum  named." 

The  "  Ladies  Aid  Society  "  connected  with  the  plaint- 
iff church  had  been  in  existence  about  twenty  years  and 
had]  collected  many  thousand  dollars,  and  was  a  recog- 
nized agent  of  the  church  in  the  special  lines  of  work 
which  were  committed  to  it  and  as  such  society  it  made 
a  subscription  and  not  a  mere  agreement  to  raise  money^ 
so  that  the  case  at  bar  is  clearly  distinguished  from  the 
case  of  the  Presbyterian  Church  v.  Cooper.  In  that 
case,  it  also  appeared  that  a  subscription  was  made  in 
the  name  of  the  "  young  men  of  the  church,"  who,  at  a 
meeting,  passed  a  resolution  pledging  themselves  to 
raise  "  by  entertjiinment  or  otherwise  $1,500  towards 
the  paying  of  the  $45,000  mortgage  upon  the  church, 
and  that  the  chairman  be  requested  to  sign  and  forward 
the  resolution  to  the  treasurer  of  the  board  of  trustees ; " 
and  that  this  was  done,  but  the  subscription  paper  was 


r 


TWENTY-THIRD  STEEET  BAPTIST  CH.  v.  CORNWELL.  265 

Respondents^  points. 

not  signed,  so  that,  in  respect  to  this  amount,  there  was 
no  valid  subscription.  The  resolution  passed  by  the 
"young  men  of  the  church  "  differs  essentially  from  the 
subscription  made  by  the  "  Young  Men's  Mission  Soci- 
ety," which  has  been  connected  with  the  plaintiff  for 
thirty-five  or  forty  years,  and  was  also  a  recognized 
agent  of  the  church  for  the  collection  of  moneys. 

Van  Winkle,  Candler  and  Jay,  attorneys,  and  Flamen 
B,  Candler  of  counsel^  for  respondents,  on  the  points 
decided,  argued : — 

I.  Where  a  subscription  is  made  upon  condition  that 
a  certain  sum  shall  be  subscribed  within  a  specified 
time,  all  the  subscribers  must  be  equally  liable  in  order 
to  make  legally  binding  any  of  the  subscriptions.  And 
the  condition  is  not  fulfilled  unless  the  subsequent  sub- 
scriptions are  legally  binding  and  made  by  solvent  and 
responsible  persons  upon  no  other  conditions  than  those 
limiting  the  liability  of  the  first  subscriber.  Stewart  v. 
Trustees  of  Hamilton  College,  2  Den,  403 ;  Westminster 
College  V.  Gamble,  42  Mo.  411;  N.  Y.  Exch.  Co.  v. 
DeWolfe,  31  N.  Y.  273 ;  Chesebrough  v.  Wright,  51  N. 
7.  662. 

II.  Subscriptions  to  a  church  edifice  fund  on  a  sub- 
scription paper  similar  to  the  one  in  this  action,  made 
by  unincorporated  bodies  or  associations  such  as  the 
"Ladies  Association"  and  the  like,  are  not  binding  in 
law ;  and  when  it  is  necessary  to  include  the  amount  of 
such  invalid  subscriptions  in  order  to  make  up  the 
amount  required,  as  the  condition  precedent  to  the  sub- 
scribers' liability,  none  of  the  subscribers  to  the  paper 
are  bound.  Presbyterian  Ch.  w.  Cooper,  45  Hun,  453, 
456.  Even  though  the  "Ladies*  Association"  above 
referred  to  or  any  similar  association  which  had  been 
duly  incorporated  were  by  its  president  or  other  officer 
to  sign  a  subscription  paper  in  the  corporate  name,  the 
act  would  not  be  binding  upon  the  corporation  as  a  cor- 
porate act.     Peoples'   Bank  v.  St.  Anthony's   Roman 
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Catholic  Church,  39  Hun^  498-  The  subscriptions  ap- 
pearing on  the  subscription  paper  in  the  following  form : 
"Ladies'  Aid  Society,  Mrs.  H.  O,  Hiscox,  President, 
$5,000 ; "  "  Young  Men's  Mission  Society,  Harry  Angell, 
President,  $5,000;"  "Youths'  Mission  Society,  E.  D. 
Garnsey,  Treasurer,  $25,"  and .  "  Mrs.  McDonald  and 
class,  $500,"  were  all,  and  each  of  them  invalid,  be- 
cause none  of  those  associations  had  any  corporate 
existence,  and  no  one  was  bound  by  the  action  of  its 
officers  in  signing  the  subscription  paper,  and  none  of 
such  subscriptions  are  of  the  kind  contemplated  by  the 
law.  Peoples'  Bank  v.  Church,  supra  \  Church  v. 
Cooper,  supra, 

III.  These  subscriptions  above  quoted  were  invalid  at 
the  time  they  were  made.  This  invalidity  could  only 
be  cured  by  the  payment  of  the  money  under  them 
before  May  1,  1882.  Any  payment  subsequent  to  that 
date  would  be  ineffectual,  and  it  appears  by  the  evi- 
dence that  all  payments  upon  every  one  of  them  were 
made  subsequently  to  May  1, 1882.  Stewart  v.  Trustees 
of  Hamilton  College,  2  Den.  403 ,  \  N.  T.  581. 

IV.  The  motion  for  a  new  trial  made  at  the  Trial 
Term  was  improper,  no  verdict  having  been  rendered. 
Van  Doren  v.  Horton,  19  Hun^  7 ;  Hill  w.  Hotchkin,  23 
Hun,  414  ;  Seely  v.  N.  Y.  C.  R.  R.,  25  Hun,  280  ;  Healy 
V.  23d  St.  R.  R.,  11  Daly,  281 ;  Dusenbury  u.  Dusenburv, 
1  Civ.  Pro.  292. 

Per  Curiam. — The  principal  question  in  this  case, 
the  one  arising  on  the  appeal  from  the  judgment,  has 
been  passed  upon  by  the  general  term  of  the  Supreme 
Court,  Third  Department,  in  the  First  Presbyterian 
Church  &c.  v.  Cooper,  45  Hun,  453. 

On  the  authority  of  that  case  we  hold  that  the  sub- 
scriptions of  the  Ladies'  Aid  Society,  Young  Men's 
Mission  Society  and  of  the  Youths*  Mission  Society 
were  invalid,  and  that  the  aggregate  of  subscriptions 
was  less  than  fifty  thousand  dollars. 
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The  motion  for  a  new  trial  on  the  judge's  minutes  was 
improperly  made.  Section  999  of  the  Code  of  Civil 
Procedure  authorizes  the  judge  presiding  at  a  trial  by  a 
jury  to  entertain  a  motion  for  a  new  trial  made  upon 
his  minutes,  only  in  a  case  where  there  has  been  a  ver- 
dict Dusenbury  v.  Dusenbury,  1  Civ.  Pro.  Sep.  292 
and  cases  there  cited. 

The  judgment  and  order  are  affirmed  with  costs. 


MARY  E.  CHAJFFEE,  Appellant  v.  EQUITABLE 
RESERVE  FUND  LIFE  ASSOCIATION,  Respon- 
dent. 

Examination  of  party  defendant  after  issue  and  before  trial — when  order 
for,  not  obnoxious  to  the  objection  that  its  object  is  to  discover  tlie  evidence 
on  tohich  defendant  relies  to  sustain  his  defense  although  its  object  is  to 
prove  the  converse  of  defendants  affirmative  allegations. — Books  and 
papers^  production  of  may  be  required  as  an  incident  to  the  examination. 

This  aadon  is  brought  on  a  certificate  or  agreement  issued  by  defendant 
whereby  it  agreed  on  satisfactory  proof  of  the  death  of  Edward  L. 
Chaffee  to  pay  to  his  wife,  the  plaintiff,  if  then  living,  otherwise  to  the 
heirs  or  legal  representatives  of  said  Edward,  the  sum  of  $10,000  from 
the  death  fund  (thereafter  defined)  of  the  defendant  at  the  time  of  such 
death  or  from  moneys  that  should  be  realized  to  such  death  fund  from 
the  next  assessment  to  be  made  as  thereinafter  provided ;  and  whereby 
it  was  provided,  that  no  claim  should  be  otherwise  due  and  payable 
except  from  the  reserved  fund  as  thereinafter  provided ;  and  whereby 
it  was  further  provided  that  only  the  excess  of  the  reserve  f imd  over 
9100,000,  should  be  applicable  to  make  up  any  deficiency  that  might 
exist  in  the  death  fund  at  the  time  a  death  claim  was  due  for  the  pay- 
ment of  such  claim. 

The  complaint  alleged,  among  other  things,  the  death  of  said  Edward, 
that  due  proof  of  such  death  had  been  given  to  defendant,  and  that  tlie 
plaintiff  was  his  widow.  It  contained,  however,  no  allegation  either 
that  there  was  $10,000  or  any  less  amount  in  the  death  fund  at  the  time 
of  the  death  of  said  Edward,  or  that  $10,000  or  any  less  sum  had  been 
realized  from  the  next  assessment,  or  that  any  subsequent  assessment 
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had  been  made,  or  that  there  was  $100,000  or  any  gi*eater  sum  in  the 
reserved  fund.  It  prayed  judgment  for  $10,000  with  interest  or  for 
such  sum  as  the  couit  might  find  and  decree  to  be  due  upon  the  policy 
under  its  terms  and  provisious. 

The  answer,  among  other  things,  affiimatively  alleged,  that  at  the  time  of 
the  death  of  said  Edward,  the  reserve  fund  of  said  association  did  not 
amount  to  the  sum  of  $100,000,  that  there  was  no  money  in  the  death 
fund  of  said  association  applicable  to  the  payment  of  the  claim,  if  any, 
under  said  certificate,  and  that  in  pursuance  of  the  provisions  of  said 
certificate  and  in  accordance  with  the  constitution  and  by-laws  of  said 
association  an  assessment  was  made,  and  that  the  amount  realized  to 
the  death  fund  and  applicable  to  the  payment  of  the  said  certificate,  if 
any  sum  whatever  be  due  or  payable,  was  the  sum  of  $3,393.90 ;  but 
denied  tliat  any  sum  whatever  was  due  or  payable  under  said  certificate. 

On  the  application  of  the  plaintiff  before  trial  based  on  the  pleadings  and 
an  affidavit  of  one  Fiske,  it  was  ordered,  that  defendant's  secretary  be 
examined  and  his  deposition  taken  pursuant  to  sections  872  and  873  of 
the  Code  of  Civil  Procedure  and  that  he  appear  at  a  time  and  place 
specified  in  the  order,  and  submit  to  an  examination  concerning  the 
matters  relevant  to  the  issues  in  the  action  and  concerning  the  matters 
stated  in  s^id  affidavit.  The  order  further  directed  him  to  produce  the 
books  and  papers  named  in  said  affidavit,  on  said  examination.  On  de- 
fendant's motion  this  oi'der  was  vacated. 

Heldj  tliat  as  the  evidence  sought  to  be  obtained  was  to  prove  facts  neces- 
sary to  be  established  by  plaintiff  in  support  of  her  action,  and  as  that 
evidence  could  only  be  obtained  from  defendant's  officers  and  its  books, 
and  as  it  was  not  certain  what  officer  had  the  necessaiy  informadoD, 
and  as  the  books  and  papers  might  be  required  to  make  the  examination 
of  the  witness  effective,  the  vacation  of  the  order  was  error. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Ingraham,  JJ. 

Decided  October  29,  1888. 

Appeal  from  order  of  special  term  vacating  an  order 
for  the  examination  of  an  officer  of  the  defendant  as  a 
witness  before  trial. 

The  facts  sufficiently  appear  in  the  head  note  and  the 
opinion. 

ArnotiXy  Ritch  cfe  Woodford,  attorneys,  and  Wm.  H, 
Arnoux  of  counsel  for  appellant,  argued : — 
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L  The  state  of  facts  shown  in  the  affidavit  of  Mr. 
Fiske  was  sufficient  for  a  bill  of  discovery  under  the  old 
practice.  The  facts  set  forth  show  the  materiality  of 
the  evidence  sought  to  be  obtained ;.  and  that  it  was 
necessary  affirmative  evidence  in  support  of  plaintiff's 
cause  of  action.  Bailey  v.  Dean,  5  Barh.  297.  The 
cause  shown  to  vacate  such  an  order  must  distinctly 
appear  in  the  affidavit,  and  must  be  of  sufficient  weight 
to  warrant  the  judge  to  vacate.  Levy  v,  Loeb,  5  -466. 
N.  (7.  157.  In  Levy  v.  Loeb,  5  ^66.  N.  C.  157,  Freed- 
MAN,  J.,  and  aff'd.,  75  N.  T.  609,  the  order  denying  the 
defendant's  motion  to  vacate  the  order  for  the  defend- 
ant's examination  was  reversed,  the  court  holding  that 
the  power  of  the  court  to  vacate  an  order  to  examine 
before  trial  for  cause  shown  was  inherent ;  and  also  that 
it  was  not  shown  by  the  plaintiff  that  the  examination 
was  material  and  necessary.  In  that  case  the  defendant 
proved  by  affidavit  that  issue  had  not  been  joined,  and 
that  one  of  the  defendants  had  previously  been  exam- 
ined. The  court  said  that  as  issue  had  not  been  joined 
the  requirements  of  the  prosecution  could  not  be  known. 
There  is  no  such  state  of  facts  in  this  case. 

n.  The  order  for  the  examination  of  the  defendant 
before  trial  was  properly  granted.  O'Reilly  v.  Westn. 
Union,  12  ffuriy  124  ;  Brisbane  v.  Brisbane,  20  JBuriy  48; 
Harrold  v.  N.  Y.  E.  R.  R.,  21  Bun,  271 ;  Herbage  v. 
The  City  of  Utica,  14  iV:  Y.  State  Reporter,  845. 

HI.  The  order  granted  in  this  case  should  not  have 
been  vacated.  Glenney  v.  Hedwell,  64  N.  T.  120; 
Beach  v.  Mayor,  14  Hurij  79  ;  Greer  v.  Allen,  15  Hun, 
432 ;  Chapin  v.  Thompson,  15  How,  53 ;  Sprague  v. 
Butterworth,  22  Hun,  502;  Corbett  v.  De  Comeau,  5 
-466.  N,  C.  169 ;  Schepmoes  v.  Bousson,  52  How.  408 ; 
Hutchinson  r.  Lawrence,  3  Civ.  Pro.  Rep.  88  ;  Hynes 
V.  McDermott,  55  How.  262  ;  Ludewig  v.  Pariser,  4  ^66. 
N.  a  246;  McGuffin  V.  Dinsmore,  4  ^66.  N.  C.  244, 
citing  Code,  §  853 ;  March  v.  Davidson,  9  Paige,  583 ; 
Schepmoes  v.  Bousson,  supra;  Crooke   v.  Corbin,  23 
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HuTiy  176.  In  none  of  the  cases  examined,  either  where 
it  has  been  held  that  the  examination  of  an  adverse  party 
before  trial  was  a  substitute  for  the  bill  of  discovery, 
as  in  Phoenix  v.  Dupuy,  53  How.  158,  and  in  Schepmoes 
V.  Bousson,  53  How.  401,  or  where  it  has  been  denied, 
as  in  Hynes  o.  McDermott,  55  How.  260,  is  there  any 
question  as  to  the  right  of  a  party  to  such  an  examina- 
tion where  it  is  shown  that  he  has  a  good  cause  of  action ; 
that  his  application  is  made  in  good  faith  and  not  for 
piscatorial  purposes,  and  when  the  technical  rules  gov- 
erning the  remedy  have  been  complied  with.  Although 
the  absolute  right  to  such  an  examination,  formerly 
conceded  to  the  parties  to  the  action,  has  been  denied, 
and  the  right  of  the  court  to  vacate  an  order  for  such 
examination,  formerly  denied,  has  been  held  to  be  in- 
herent in  the  court,  it  has  been  the  uniform  practice  of 
the  courts  to  order  such  examination,  exacting  compli- 
ance, both  in  form  and  substance,  with  the  provisions 
of  the  code  under  which  the  examination  is  sought 
Greer  v.  Allen,  15  Hun^  432;  14  Ih.  79;  Chapin  v. 
Thompson,  16  Ih.  54.  And  to  refuse  to  exercise  the 
power  to  vacate  an  order  for  such  examination  where, 
as  in  this  case,  the  object  and  spirit  of  the  code  would 
be  defeated  and  substantial  injustice  done.  Glenney 
Case,  64  N.  T.  120 ;  Harrold  v.  N.  Y.  E.  R.  R.,  21  Hun, 
268 ;  Brisbane  v.  Brisbane,  20  Ih.  48. 

IV.  The  fact  that  we  ask  too  much  is  na  ground  for 
denying  what  we  are  entitled  to.  In  Hutchinson  v. 
Lawrence,  3  Civ.  Pro.  Rep.  88,  it  is  said  "  it  may  be 
that  effort  will  be  made  to  extend  it  (the  examination) 
beyond  what  may  appear  to  be  necessary  to  obtain  a 
knowledge  of  the  facts  required  to  be  known  to  present 
the  plaintiff's  case.  But  that  possibility  will  not  justify 
a  denial  of  the  remedy." 

McAdam  &  McAdam^  attorneys,  and  of  counsel,  for 
respondent,  argued : — 

I.  The  order  for  examination  before  trial  under  §  872 
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of  the  Code,  although  absolute  on  its  face,  is  under  the 
control  of  the  court  in  its  discretion  and  may  be  vacated 
for  cause  shown.  Jenkins  v.  Putnam,  106  I^.  T,  272 ; 
Webster  v.  Stockwell,  3  -466.  N.  (7.  115;  Ludewig  v. 
Pariser,  4  76.  246 ;  Cobbett  v.  DeComeau,  4  lb.  252 ; 
Cobbett  V.  DeComeau,  5  lb.  169 ;  Levy  v.  Loeb,  5  lb. 
157 ;  Barker  v.  Wilder,  10  Week.  Dig.  252 ;  affirmed, 
21  Han,  584.  In  this  case  the  order  was  properly 
vacated  for  the  following  reasons : 

n.  This  order  seeks  to  compel  the  production  and 
inspection  of  the  books  of  the  defendant.  That  is  the 
prime  purpose  of  the  order.  Such  an  order  cannot  be 
granted  ex  parte  ;  it  must  be  applied  for  upon  petition 
and  order  to  show  cause  under  §  805  of  the  Code.  Dick 
t.  Phillips,  41  Hun,  604 ;  Levy  v.  N.  Y.  C.  R.  R.  Co.,  53 
Super.  Ct.  267.  In  the  last  case,  the  question  arose 
under  §  872,  subd.  7  of  the  Code,  as  in  this  case,  and  it 
was  there  held  that  the  order  should  be  vacated  on  the 
ground  above  stated. 

III.  Such  an  order  should  not  be  granted  in  a  com- 
mon law  action  for  the  recovery  of  money  only.  The 
party  has  an  adequate  remedy  by  subpoena  duces  tecum 
on  the  trial.  Dickie  v.  Austin,  4  Civ.  Pro.  JR.  123 ; 
Cutter  V.  Pool,  3  ^66.  N.  C.  130;  Black  v.  Curry,  1 
Civ.  Pro.  R.  193;  Kanter  v.  Brophy,  1  i?>.  83;  Sanger 
V.  Seymour,  4  N.  Y.  State  Rep.  451. 

IV.  But  the  affidavit  of  Haley  Fiske,  together  with 
the  pleadings,  shows   the   object  of   the  order  to  be 
merely  a  fishing  excursion  to  ascertiiin  how  the  defend- 
ant proposes  to  establish  its  defense.     He  says :  "  He 
desires  to  examine  the  defendant's  secretary,  the  said 
Bogert,  as  to  all  and  every  cff  the  material  allegations 
in  the  answer,  and   deems  it  necessary  to  do  so  in 
advance  for  the  purpose  of   obtaining  admissions  and 
proofs  of  the  facts  in  issue."     The  answer  contains  the 
defense  of  the  defendant,  which  is  to  be  proved  by  him 
and  not  by  the  plaintiff.     A  plaintiff  cannot  compel  his 
adversary  to  appear  and  be  examined  before  trial,  when 
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the  object  of  the  examination  is  to  oblige  him  to  dis- 
olose  the  evidence  by  which  he  intends  to  establish  his 
defense,  or  to  obtain  admissions  from  him.  Such  an 
examination  is  only  allowed  as  to  the  facts  tending  to 
establish  the  applicant's  cause  of  action  and  then  only 
when  the  evidence  cannot  be  obtained  in  any  other 
way.  Code,  §  871 ;  Adams  v.  Cavanagh,  37  Hurij  232; 
Stichter  v.  Tillinghast,  11  Civ.  Fro.  R.  413 ;  Wallace  v. 
Wallace,  19  Week.  Dig.  495 ;  McMahon  v.  Brooklyn  B. 
R.  Co.,  20  Week.  Dig.  404.  The  plaintiff  can  prove  all 
the  allegations  of  her  complaint  by  testimony  and 
papers  in  her  own  possession.  The  affidavit  of  Haley 
Fiske  shows  that  the  proposed  examination  relates 
solely  to  the  allegations  of  the  answer.  It  is  the  proper 
business  of  the  defendant  to  prove  the  allegations  of  the 
answer  and  not  of  the  plaintiff.  Yet  plaintiff  now  seeks 
to  find  out  in  advance  how  the  defendant  will  prove 
them  by  an  order  which  would  permit  her  attorneys  to 
examine  all  the  transactions  of  the  company  from  its 
organization,  and  to  rummage  through  all  its  books. 
Such  an  inquisition  will  not  be  sanctioned  by  the  court, 
and  the  order  for  examination  before  trial  was  properly 
vacated. 

Per  Curiam. — ^This  action  is  brought  on  a  certificate 
or  agreement  issued  by  the  defendant  whereby  it  agreed 
to  pay  to  the  plaintiff  within  ninety  days  after  the 
receipt  of  proof  of  death  of  Edward  L.  Chaffee,  the  sum 
of  1 10,000  from  the  death  fund  (thereafter  defined), 
of  the  association  at  the  time  of  such  death  or  from 
moneys  that  should  be  realized  to  said  death  fund  from 
the  next  assessment  to  be  made  as  thereinafter  pro- 
vided. 

The  answer  alleges,  that  at  the  time  of  the  death  of 
the  said  Edward  L.  Chaffee,  there  was  no  money  in  the 
death  fund  applicable  to  the  pa3rment  of  the  said  claim, 
and  that  an  assessment  was  made  as  provided  in  the 
certificate  which  realized  the  sum  of  j^3.393.90. 
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It  is  evident  that  before  the  plaintiff  can  recover  she 
must  prove  that  the  death  fund  amounted  to  $10,000, 
or  if  it  did  not  amount  to  that  sum  what  amount  an 
assessment  would  realize,  and  that  such  evidence  must 
be  obtained  from  the  ofl&cers  and  books  of  the  defend- 
ant. 

From  the  nature  of  the  case  the  plaintiff  has  not  the 
infonnation  necessary  to  enable  her  to  testify  in  rela- 
tion to  those  facts,  and  it  does  not  appear  that  there  is 
any  source  from  which  the  testimony  could  be  obtained, 
except  from  an  examination  of  the  officers  and  books  df 
the  defendant,  and  a^  before  stated  the  testimony  is 
material  to  sustain  plaintiff's  cause  of  action. 

Nor  should  the  plaintiff  be  compelled  to  wait  until 
the  trial  and  then  depend  upon  a  subpoena  duces  tecum. 
It  is  not  certain  that  the  secretary  is  the  officer  who  has 
the  necessary  information  and  the  plaintiff  should  not 
be  exposed  to  the  risk  of  the  failure  of  the  officer  sub- 
poenaed to  be  able  to  testify.  We  do  not  wish  to  be 
understood  as  deciding  that  plaintiff  is  to  have  under 
this  order  a  discovery  or  inspection  of  the  books  of  the 
defendant.  The  books  may  be  required  to  be  produced 
as  an  incident  to  the  examination  of  the  witnesses, 
Levey  v.  N.  Y.  Central  R.  R.  Co.,  53  Super.  Ct  Rep. 
267,  so  as  to  make  his  examination  effective.  Plaintiff 
is  entitled  to  such  an  examination  but  not  to  a  discovery 
or  inspection  of  books  and  papers. 

We  think  the  order  vacating  the  order  for  the  exam- 
ination should  be  reversed  with  costs  and  disbursements 
and  the  motion  to  vacate  denied  with  ten  dollars  cost. 

Vol.  XXIV— 18 
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GEORGE  E.  SIBLEY,  as  Assignee  of  Joseph  Man- 
ning A  Bankrupt,  Appellant  v.  THE  EQUITABLE 
LIFE  ASSURANCE  SOCIETY  OF  THE  UNITED 
STATES,  Impleaded  with  Mary  R.  Heather  and 
Joseph  Manning,  Respondent. 

Interpleader — Motion  in  nature  of—OrantabU  on  application  of  an  cmswer- 
ing  defendant,  setting  up  no  adverse  ckUm,  the  other  defendants  {one  of 
them  answering)  claiming  adversely  to  the  plaintiff-^Terms  of  order, 
restraining  the  plaintiff  and  the  other  defendants,  ordering  instrument  \o 
be  deposited — Conditions,  interest  on  principal  from  the  time  it  is  claimed 
to  run  must  be  brought  into  court — Costs,  order  need  not  impose. 

In  this  action  the  oomplunant  claimed  a  principal  sum  with  interest  thereon 
from  a  certain  date  to  be  due  from  the  corpomtion  defendant  upon  a 
contract  made  by  it.  That  defendant  answered  the  complaint  admit- 
ting the  claimed  principal  sum  to  be  due  under  the  contract  to  some 
person  and  that  it  had  been  due  since  the  date  from  which  interest  was 
claimed ;  but  alleging  that  the  other  defendants  claimed  the  sum  to  be 
payable  to  them ;  that  it  was  ignorant  of  the  rights  and  interests  of  the 
plaintiff  and  the  other  defendants  in  said  sum  and  of  their  equities  in 
respect  thereto,  and  had  no  means  of  ascertaining  the  same ;  that  it  had 
not  since  the  principal  sum  became  due  been  able  to  make  payments 
to  any  one  with  safety,  and  that  when  said  principal  sum  became  due 
it  was  ready  and  willing,  and  had  ever  since  been  ready  and  willing,  to 
pay  the  same  to  the  persons  rightfully,  lawfully  and  justly  entitled  to 
receive  it;  and  praying  that  it  might  be  allowed  to  pay  into  court  the 
said  principal  sum ;  that  thereupon  the  interest  on  which  the  indebted- 
ness arose  (a  policy  of  insurance)  be  surrendered  to  it;  that  it  be 
discharged  from  all  liability  thereon  and  that  plaintiff  and  other  de- 
fendants be  restrained  from  prosecuting  any  action  against  it  on  said 
instrument  or  anything  connected  therewith. 

One  of  the  other  defendants  also  answered. 

On  the  complaint,  the  two  answers,  and  an  affidavit  which  set  forth  no 
additional  material  facts,  the  corporation  defendant  moved  at  a  special 
term  held  at  chambers,  for  the  relief  asked  for  in  its  answer.  On  such 
motion  the  court  made  the  order  set  forth  in  the  opinion.  The  order 
imposed  no  costs,  and  did  not  requii*e  the  interest  on  the  principal  som 
to  be  brought  into  court 
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Held,  1st.  That  die  court  had  no  power  to  discharge  the  corporation  de- 
fendant without  payment  of  the  interest  claimed  as  well  as  the  principal ; 
that  if  it  had  an  equitable  defense  to  the  claim  for  interest,  it  must  re- 
main a  party  to  the  action  and  set  it  forth  by  answer. 

2i].  That  the  order  below  should  be  modified  by  requiring  the  corporation 
defendant  to  pay  the  principal  sum  with  interest  thereon  from  the  day 
from  which  it  was  claimed  to  the  date  of  the  payment  of  the  principal. 

3d.  That  the  order  as  modified  should  be  affirmed. 

Before  Freedman  and  Ingraham,  JJ. 

Decided  October  25,  1888. 

The  facts  sufficiently  appear  in  the  head  note  and  the 
opinion. — 

Roger  Foster^  attorney,  and  of  counsel  for  appellant, 
argued : 

I.  The  court  had  no  power  to  discharge  the  defend- 
ant from  liability  without  the  plaintiff's  consent.  There 
is  no  provision  of  the  code  under  which  this  can  be 
done.  The  section  authorizing  a  motion  for  interpleader 
only  applies  when  a  claim  is  made  by  a  person  not  a 
party  to  the  action.     Code  of  Civil  Procedure,  §  820. 

II.  The  court  should  now  require  payment  of  interest 
upon  the  whole  sum  up  to  the  date  of  the  second  deposit 
by  the  insurance  company.  The  default  of  the  respon- 
dent has  delayed  the  trial  until  October  pending  the  ap- 
peal. It  is  but  just  that  it  should  pay  interest  during 
this  time.  Its  liability  does  not  cease  till  it  is  rightfully 
discharged.  As  the  order  below  was  erroneous,  that 
discharge  is  incomplete  before  proceedings  have  been 
taken  under  the  order  of  this  general  term.  Till  then 
it  is  liable  for  interest. 

III.  The  order  below  should  have  directed  the  defend- 
ant insurance  company  to  pay  costs  before  its  discharge. 
The  only  excuse  for  such  an  order  as  was  made  is  to  be 
found  in  |§  731-740  of  the  code.  They  expressly  pro- 
vide  (see  |  731)  that  costs  be  paid  up  to  the  time  of  ten- 
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der  and  payment  into  court.  Code  §§  611-613.  If  the 
imposition  of  costs  were  in  the  discretion  of  the  court, 
the  conduct  of  the  respondent  in  delaying  its  payment 
has  been  so  inequitable  as  to  make  it  justly  liable. 

IV.  The  order  was  further  erroneous  inasmuch  as  it 
gives  an  injunction  without  requiring  an  undertaking 
by  the  insurance  company.  See  Code  of  Civil  Proced- 
ure, §  611. 

V.  There  was  no  propriety  in  ordering  a  deposit  of 
the  policy  of  insurance  in  the  clerk's  office.  There  is 
no  authority  for  this  except  when  an  inspection  is  re- 
quested, as  was  not  the  case  here.  The  deposit  has  put 
the  plaintiff  to  inconvenience  in  his  preparation  for  trial, 
and  may  prejudice  his  Uen  founded  upon  the  possession 
of  the  policy. 

The  counsel  also  made  points  in  support  of  the  legal 
liability  of  the  defendant  corporation  to  pay  interest. 

Alexander  &  Greea^  attorneys,  and  James  G.  Janeway^ 
of  counsel  for  respondent,  on  the  question  decided, 
argued : — 

I.  The  plaintiff,  by  bringing  this  action,  prevented 
the  society  from  obtaining  an  interpleader  order.  The 
plaintiff  was  not  appointed  assignee  until  one  day  prior 
to  the  expiration  of  the  tontine  dividend  period,  to  wit, 
October  1,  1887.  He  thereupon,  and  without  giving 
the  society  sufficient  opportunity  to  investigate  the 
facts,  and  to  determine  upon  a  course  that  might  safely 
be  pursued,  commenced  his  action  by  the  service  of  a 
summons  on  the  first  of  November.  All  persons  claim- 
ing an  interest  to  the  fund  resulting  from  this  contract 
of  insurance  were  made  parties,  and  the  plain  tiff*  thereby 
prevented  the  assurance  society  from  obtaining  an  inter- 
pleader order  under  §  820  of  the  Code.  Defendant 
could  not  file  a  bill  in  the  nature  of  a  bill  of  inter- 
pleader in  equity,  for  the  reason  that  such  bill  would 
be  open  to  the  objection  of 'the  pendency  of  another 
action.     Nor  has  the  plaintiff  shown  himself  especially 
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desirous  of  a  speedy  determination  of  the  controversy, 
inasmuch  as  his  complaint  was  served  on  the  twenty- 
first  of  November,  and  his  amended  complaint  on  the 
sixth  of  January  following.  The  verified  answer  of  the 
defendant,  the  assurance  society,  avers  that  it  has  been 
ready  and  willing  since  the  first  of  October,  1887,  when 
the  fund  became  due  by  the  terms  of  the  policy,  to  pay 
to  the  person  or  persons  rightfully,  lawfully  and  justly 
entitled  to  receive  the  amount  due  and  payable  under 
the  said  policy,  and  shows  that  by  reason  of  ignorance 
of  the  rights  and  equities  of  the  parties,  it  has  been 
unable  to  make  the  payment  with  safety  to  itself  or 
with  regard  to  the  rights  and  interests  of  its  policy- 
holders. 

No  claim  for  interest  was  made  by  the  defendants 
Mary  R.  Heather  or  Manning. 

The  counsel  also  made  points  against  the  legal  liabil- 
ity of  the  corporation  defendant  to  pay  interest. 

Per  Curiam. — The  complaint  demands  judgment 
against  the  defendant  the  Equitable  Assurance  Com- 
pany for  the  amount  due  under  the  policy  of  insurance 
set  up  in  the  complaint  with  interest  thereon  from  the 
Ist  of  October,  1887. 

The  corporation  defendant  presented  a  petition  to 
the  court  whereby  it  admits  that  the  amount  named  is 
due  under  the  said  policy  and  that  it  has  been  due  since 
October  1, 1887  ;  and  alleges  that  when  said  amount  be- 
came due,  it  was  ready  and  willing  to  pay  the  same  to  the 
person  rightly  entitled  thereto  but  that  it  is  ignorant  of 
the  rights  of  the  several  parties  to  the  action  and  cannot 
with  safety  pay  the  same  to  any  person ;  on  that  peti- 
tion the  court  ordered  that  the  said  corporation  may 
pay  the  amount  due  without  interest  into  the  Mercan- 
tile Trust  Co.  to  the  credit  of  this  action  and  that  upon 
said  payment  the  said  corporation  defendant  be  relieved 
and  discharged  from  all  liability  to  the  plaintiff  or  any 
of  the  defendants  herein ;  that  the  policy  be  deposited 
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in  the  custody  of  the  court  subject  to  use  by  either  of 
the  parties  to  the  action  under  the  order  of  the  court 
without  prejudice  to  any  lien  that  any  of  the  parties 
may  so  have  thereon,  and  that  the  plaintiff  and  other 
defendants  be  restrained  from  prosecuting  the  action 
and  instituting  any  other  action  against  the  corporation 
defendant  on  account  of  said  policy. 

We  do  not  think  that  the  court  had  power  by  an 
order  to  discharge  the  corporation  defendant  from  liar 
bility  to  the  plaintiff  without  payment  of  the  amount 
which  was  due  upon  the  policy  and  interest  from  the 
Ist  October,  1887.  This  interest  was,  under  the  com- 
plaint in  this  action,  as  much  a  part  of  the  demand  of 
the  legal  owner  of  the  policy  of  insurance  as  the  amount 
required  to  be  paid  by  the  policy. 

If  the  company  desired  to  relieve  itself  from  the  obli- 
gation to  pay  interest,  it  could  have  commenced  an 
action  for  an  interpleader.  Instead  of  commencing 
such  an  action  the  company,  after  having  refused  to 
pay  the  plaintiff,  did  nothing  until  it  was  sued  and  in 
the  meantime  retained  the  money.  So  if  in  point  of 
fact  the  company  has  an  equitable  defense  against 
plaintiff's  claim  for  interest,  it  must  remain  a  party  to 
the  action  and  set  forth  such  defense  by  answer. 

As  the  case  stands  at  present  the  order  should  only 
be  granted  on  the  payment  into  court  of  the  amount 
admitted  to  be  due  with  interest  up  to  the  time  of  pay- 
ment. 

The  order  appealed  from  should  be  modified  by  re- 
quiring the  defendant  to  pay  the  sum  of  $10,142  with 
interest  thereon  from  October  1,  1887,  to  the  date  of 
the  pa3rment  of  the  principal  sum. 

The  appellant  should  have  ten  dollars  costs  and  dis- 
bursements of  this  appeal. 


\ 


ZOLLER  V.  GRANT.  279 


Opinion  of  the  Court,  by  Truax,  J. 


GEORGE  ZOLLER,  et  al.,  Respondents,  v.  HUGH  J. 
GRANT,  Sheriff,  etc.,  et  al.,  Appellants. 

WarratU  of  attachment.  Sheriff^ s  powers  and  duties  under  the  same. 

The  seizure  and  levy  by  a  sheriff  under  an  attachment  or  execation  against 
one  person,  upon  the  entire  property  of  a  firm  as  the  sole  property  of 
the  debtor,  is  not  justified  by  showing  that  the  debtor  has  an  interest  in 
the  property  as  a  copartner. 

If  the  sheriff,  instead  of  levying  upon  the  debtor^s  interest  in  the  property, 
levies  upon  and  seizes  the  same  as  the  sole  property  of  the  debtor,  he  is 
a  trespasser.    Atkins  v,  Saxton,  77  N.  F,  195. 

Before  Sedgwick,  Ch,  J.,  and  Truax  J. 

Decided  December  10,  1888. 

Appeal  from  a  judgment  entered  upon  the  verdict  of 
a  jury  in  favor  of  plaintiffs  at  trial  term. 

The  action  was  brought  to  recover  damages  for  the 
seizure  of  certain  personal  property  that  plaintiffs 
claimed  to  own  under  an  attachment  against  a  third 
party. 

Stine  <k  Caiman^  attorneys,  and  Cochran  iSb  Clark ^  of 
counsel  for  appellants. 

E,  B.  S  C  P.  CowleSy  attorneys  for  respondents. 

Bt  the  Court. — Truax,  J. — ^Although  a  motion  for 
a  new  trial  was  made  and  denied  after  the  jury  had 
brought  in  their  verdict,  yet  no  order  denying  the 
motion  was  entered  and  the  appeal  is  only  from  the 
judgment.  We  shall,  therefore,  consider  only  the  ques- 
tions of  law  that  are  presented  by  the  exceptions  other 
than  the  exception  that  was  taken  to  the  ruling  of  the 
judge  denying  the  motion  for  a  new  trial. 
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It  is  not  necessary  for  us  to  detennine  whether  the 
Lupert  &  Klein  Furniture  Co.,  who  the  defendants  claim 
was  either  the  owner  of  the  property  or  a  member  of 
the  firm  of  ZoUer,  Alexander  &  Co.,  in  whose  possession 
the  property  was  at  the  time  it  was  taken,  was  or  was 
not  a  member  of  said  firm  of  Zoller,  Alexander  &  Co., 
for  the  stipulation  between  the  parties,  which  was 
offered  in  evidence,  provides  that  the  fund  in  suit  shall 
be  paid  over  to  the  plaintiffs  if  it  shall  be  decided  that 
the  property  taken  by  the  sheriff  under  the  attachment 
was  not  the  property  of  the  said  Lupert  &  Klein  Furni- 
ture Co.  If  the  Lupert  &  Klein  Furniture  Co.  was  a 
member  of  the  firm  of  Zoller,  Alexander  &  Co.,  and  if 
the  said  property  belonged  to  the  firm  so  constituted, 
then,  under  the  stipulation  the  fund  must  be  paid  to 
plaintiffs,  because  the  Lupert  &  Klein  Furniture  Co.  was 
not  the  sole  owner  of  the  property. 

In  order  to  succeed  in  this  action  the  defendants 
must  show  that  the  Lupert  &  Klein  Furniture  Co.  was 
the  owner,  that  is,  the  sole  owner  of  the  property  taken 
under  the  attachment.  In  fact,  the  only  question  liti- 
gated on  the  trial  was  whether  the  Lupert  &  Klein 
Furniture  Co.  was  or  was  not  the  owner  of  the  prop- 
erty. 

But  even  if  the  Lupert  &  Klein  Furniture  Co.  was  a 
member  of  the  firm  of  Zoller,  Alexander  &  Co.  the  levy 
of  the  sheriff  was  illegal.  The  seizure  and  levy  by  a 
sheriff  under  an  attachment  or  execution  against  one 
person,  upon  the  entire  property  of  a  firm  as  the  sole 
property  of  the  debtor,  is  not  justified  by  showing  that 
the  debtor  has  an  interest  in  the  property  as  a  copart- 
ner.  The  power  of  the  sheriff,  for  the  purpose  of  ren- 
dering the  levy  upon  the  interest  on  one  partner  in  the 
copartnership  effectual,  to  take  possession  of  the  whole 
property,  is  merely  incidental  to  the  right  to  reach  the 
debtor's  interest,  and  is  to  be  exercised  as  far  as  possible 
in  harmony  with,  not  in  hostility  to  the  rights  of  the 
other  partners ;  therefore,  when  the  sheriff  exceeds  this 
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limit  and  instead  of  levying  on  the  debtor's  interest 
levies  upon  and  seizes  the  property  as  the  sole  property 
of  the  debtor,  he  is  a  trespasser.  Atkins  v.  Saxton, 
Sheriff,  77  N.  Y.  195. 

It  was  not  error  for  the  trial  judge  to  allow  the 

Slaintiffs  to  show  what  took  place  between  them  and 
Ir.  Dean,  the  chairman  of  the  Lupert  &  Klein  Furni- 
ture Co.  Exhibit  A.,  which  was  offered  by  the  defend- 
ants, showed  that  Mr.  Dean  was  the  chief  officer  in  the 
said  company,  and  the  question  called  for  testimony 
that  might  explain  the  relation  between  the  plaintiffs 
and  said  company. 

The  objection  at  folio  150  seems  to  have  been  taken 
after  the  question  had  been  answered  and  for  that  rea- 
son if  for  no  other,  is  too  late. 

It  is  true  that  the  question  at  folio  155,  to  which  the 
defendants  objected,  called  for  the  witness's  interpreta- 
tion of  a  written  contract,  which  contract  was  in  evi- 
dence, but  no  one  was  harmed  by  that,  because  the 
witness  put  the  right  construction  upon  the  contract. 
Under  the  contract  the  Lupert  &  Klein  Furniture  Co. 
had  nothing  to  do  with  the  losses  in  the  business  except 
as  those  losses  tended  to  decrease  the  amount  of  profits 
that  was  coming  to  it. 

It  may  be  that  the  firm  of  Zoller,  Alexander  &  Co. 
and  the  Lupert  &  Klein  Furniture  Co.,  as  against  third 
persons,  constituted  a  new  firm,  without  a  name ;  but 
that  question  was  not  litigated  upon  the  trial. 

By  the  stipulation  above  referred  to,  the  plaintiffs  are 
entitled  to  recover  damages,  unless  it  appears  that  the 
Lupert  &  Klein  Furniture  Co.  was  the  sole  owner  of  the 
property  ;  and  all  the  litigation  on  the  trial  was  directed 
to  showing  on  the  part  of  the  defendants  that  they  were 
such  owners,  and  on  the  part  of  the  plaintiffs  that  they 
were  not  such  owners. 

No  question  arises  as  to  the  amount  of  damages.  It 
was  conceded  on  the  trial  by  the  defendants  that  the 
damages  against  the  defendants,  in  case  there  was  a 
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verdict,  should  be,  in  addition  to  the  amount  deposited 
with  the  trust  company  such  damages  as  were  proved 
for  the  detention;  or,  to  use  the  words  of  the  admis- 
sion the  damages  ought  to  be  $730  (which  was  the 
amount  deposited  under  the  stipulation),  and  such  dam- 
ages for  the  unlawful  taking  and  detention  as  are 
proved.  Those  damages  were  itemized  and  part  of 
them  were  stipulated ;  for  instance,  it  was  stipulated 
that  there  was  $133.30  due  for  rent  (see  folio  278)  and 
that  the  salary  of  the  bookkeeper  was  $10.70  (see  folio 
255).  These  sums  added  to  the  $730  and  the  other 
damages  that  were  proved  would  not  make  the  verdict 
excessive. 

The  judgment  is  affirmed  with  costs. 

Sedgwick,  Ch.  J.,  concurred. 


FRANCIS  J.  McCANN,  BY  GUARDIAN,  etc.,  Appel- 
lant t?.  THE  SIXTH  AVENUE  RAILROAD  CO., 

Respondent. 

Ncgligtwit. 

Although  negligence  may  be  predicated  upon  a  dangerous  rate  of  speed  in 
travel,  yet  oixlinary  caution  and  care  calls  for  the  regulation  of  the  speed 
and  the  control  of  the  horses,  of  a  street  car,  in  reference  to  persons, 
that  ordinary  prevision  may  or  should  anticipate,  may  be  endangered. 
If  the  danger  arises  from  the  sudden  and  unexpected  and  not  to  be 
anticipated  presence  of  a  person  before  the  horses,  any  rate  of  speed  is 
not  of  itself  negligence. 

A  driver  in  regulating  the  speed  of  his  horses,  is  not  called  upon  to  expect 
the  occurrence  of  the  unusual,  as  in  the  particular  exceptional  facts  in 
this  case,  where  the  plaintiff  jumped  from  another  car,  dii'ectly  before 
the  horses. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  JJ. 

Decided  January  7,  18S9. 
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Appeal  from  a  judgment  entered  upon  a  verdict  of  a 
jury,  rendered  at  trial  term  by  direction  of  the  court. 
The  facts  appear  in  the  opinion. 

Kellogg  <fe  Kilgen^  attorneys,  and  James  C  Toley  of 
counsel,  for  appellant. 

D.  M.  Porter,,  for  respondent. 

By  the  Court. — Sedgwick,  Ch.,  J. — ^The  facts  of 
the  case  were  that  while  one  car  of  the  defendants  was 
at  stand,  its  conductor  kicked  at  the  plaintiff  who  was 
upon  its  platform.  To  prevent  the  kick  reaching  his 
body  the  boy  by  one  jump,  jumped  into  the  middle  of 
the  up-town  tracks.  As  he  touched  the  ground  he  was 
knocked  down  by  the  horses  of  a  car  going  up-town. 
The  jury  might  have  found  that  these  horses  were 
going  at  a  great  and  unusual  speed. 

The  complaint  did  not  charge  negligence  in  general 
or  specifically  in  respect  of  the  kick  And  its  effects.  It 
confined  the  negligence  charged  to  the  following  matter, 
"  that  while  the  plaintiff  herein,  in  a  careful  and  orderly 
manner  and  with  full  and  lawful  right  was  passing 
along  a  public  highway  etc.,  to  wit,  etc.,  he  was  struck 
and  knocked  down  by  the  horses,  attached  to  one  of  the 
cars  belonging  to  the  defendant." 

I  am  of  opinion,  that  while  negligence  may  be  pre- 
dicated of  a  dangerous  rate  of  travel,  ordinary  caution 
and  care  call  for  the  regulation  of  the  speed  and  the 
control  of  the  horses  in  reference  to  persons,  that  ordi- 
nary prevision  may  or  should  anticipate  may  be  endan- 
gered.  If  the  danger  arises  from  the  sudden  and 
unexpected  and  not  to  be  anticipated  presence  of  a 
person  before  the  horses,  I  do  not  think  that  any  rate 
of  speed  is  negligent. 

In  this  case,  the  proof  was  that  the  plaintiff  by  his 
bound  came  to  the  ground,  at  once  in  the  middle  of  the 
up-town  track,  where  ordinary  prudence  and   calcula- 
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tion  on  the  part  of  the  driver  of  the  horses,  that  did  the 
damage,  could  not  suggest  that  the  plaintiff  would  be. 
It  is  only  a  matter  of  conjecture  as  to  what  would  have 
happened  if  the  boy  had  stepped  from  the  platform  of 
the  car  and  before  he  went  upon  the  up-town  track,  first 
went  to  the  space  by  the  side  of  that  track  where  he 
could  have  been  seen  by  the  driver  of  the  horses  that 
knocked  the  plaintiff  down. 

I  am  of  opinion,  that  the  driver  in  regulating  the 
speed  was  not  called  upon  to  suppose  the  occurrence  of 
the  unusual,  and  in  this  particular,  exceptional  facts,  that 
preceded  the  plaintiff's  jumping  before  the  horses. 

I  am  of  opinion  that  the  judgment  and  order  appealed 
from  should  be  affirmed  with  costs. 

Freedman  and  Truax,  JJ.,  concurred. 


BENJAMIN  R.  ARNOLD,  et  al..  Respondents  r. 
GEORGE  F.  TROWBRIDGE,  Surviving  Partner 
OF  THE  Firm  of  Seely  and  Trowbridge,  Appellant. 

Judgment  on  the  pleadings  at  trial  term,  on  the  ground  that  no  defense  was 

interposed  by  the  answer. 

The  action  was  upon  two  promissory  notes,  made  by  the  defendant  and 
his  partner  for  $5,000  each.  The  complaint  was  verified  four  days 
after  the  second  note  fell  due.  Every  allegation  in  the  complaint  was 
expressly  admitted  at  the  trial. 

The  answer  however  sets  up  in  defense,  that  the  notes  were  given  under 
a  written  agreement  of  plaintiffs,  that  **  everything  being  scUisfadory'^ 
the  notes  were  to  be  renewed  at  maturity  so  as  to  make  the  loan  of  two 
yeai*s  duration ;  that  subsequently  plaintiffs  further  agreed  to  renew  the 
notes  for  the  same  period  *'  except  in  case  of  unusual  disaster  ^^  to  the 
defendant's  firm ;  that  before  the  notes  fell  due  the  defendant's  firm 
furnished  a  statement  to  the  plaintiffs  showing  a  profit  on  the  business 
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done  between  the  time  of  giving  the  first  note  and  the  time  of  rendering 
the  statement ;  that  the  plaintiffs,  after  receiving  this  statement  and  ex- 
amining the  books,  gave  notice  that  they  would  not  renew  and  told  the 
defendants  firm  to  make  an  assignment  for  creditors  to  one  of  the 
plaintifis,  threatening,  if  this  were  not  done,  to  make  the  defendant  and 
his  then  partner,  Guy  B.  Seely,  pay  all  they  owed ;  that  before  this, 
Seely  &  Trowbridge  **had  made  such  arrangements  that  they  could 
have  continued  their  business  to  a  profit, ^^  if  the  plaintiffs^  loan  could  not 
be  collected  from  them ;  and  that  from  the  time  they  got  the  plaintiffs^ 
money  up  to  the  time  of  these  **  wrongful  acts^^  of  the  plaintiffs,  the 
business  of  the  defendant's  firm  was  profitable ;  but  tliat  on  account  of 
these  things  which  the  plaintiffs  said,  '*  especially  in  view  of  the  depress- 
ing effect  which  the  said  wrongful  acts  of  the  plaintiffs  hereinabove 
mentioned  in  their  notification  and  threats  aforesaid,  had  upon  the  mind 
of  the  said  Guy'  B.  Seely,  which  incapacitated  him,  said  Seely,  in  a 
great  measure  from  transacting  the  business  to  an  advantage,  this  de- 
fendant and  the  said  Guy  B.  Seely  were  unable  to  further  prosecute 
their  business  successfully,  as  they  would  otherwise  been  able  to  have 
done,  and  their  business  and  affairs  were  so  disarranged  that  in  justice 
to  the  creditors  of  this  defendant  and  of  the  said  Guy  B.  Seely,  U  became 
necessary  that  an  assignment  for  the  benefit  of  creditors  should  be  made 
by  the  said  Chuy  B.  Seely  and  this  defendant,  which  they  accordingly  made 
on  or  about  the  29th  day  of  October,  1887 ;  and  that,  as  a  result  of  the 
said  assignment,  the  business  of  the  said  Guy  B.  Seely  and  this  defend- 
ant was  entirely  broken  up  and  destroyed,  and  resulted  in  great  loss 
and  damage  to  them.''  The  date  of  the  assignment  was  nineteen  days 
before  the  first  note  would  become  due. 
Held,  That  the  plaintiffs,  notwithstanding  their  declarations  could  not 
compel  the  defendant  to  pay  the  notes,  at  maturity,  if  there  was  a  valid 
agreement  to  renew  which  could  be  enforced.  N.  Y.  Trust  &  Loan  Co. 
V.  Helmer,  77  N.  Y.  64 ;  Pomeroy  v.  Tanner,  70  N.  Y.  547.  Their  dec- 
larations could  not  be  considered  a  cause  for  the  defendant's  firm  stop- 
ping bnsiness,  or  making  an  assignment  for  which  the  plaintiffs  would  be 
responsible.  The  plaintiffs  were  not  deprived  of  the  right  to  consider 
the  execution  of  the  assignment,  by  the  defendant's  firm  as  **  an  un- 
usual disaster  "  which  freed  them  from  the  obligation  to  renew,  because 
ihey  requested  defendant's  firm  to  make  the  assignment.  One  of  the 
conditions  of  the  agreement  set  forth  in  the  answer,  was,  that  plaintiffs 
should  advise  defendant  as  a  paitner  might  advise  and  giving  advice 
should  not  deprive  the  plaintiffs  of  the  benefits  that  would  accrue  to 
them,  if  the  advice  given  was  received  and  acted  upon.  There  are  no 
averments  in  the  answer  which  modified  the  inference  or  conclusions 
vising  from  the  making  of  the  assignment. 
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Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingrahah,  JJ. 

Decided  January  7,  1889. 

Appeal  by  defendant  from  a  judgment  entered  upon 
a  verdict  for  plaintiffs  as  directed  by  the  court 

Jay^  Candler  &  Brush,  attorneys,  and  Flamen  B. 
Vandlery  of  counsel  for  appellant. 

George  B.  Cheney^  attorney,  for  respondents. 

By  the  Court. — Sedgwick,  Ch.  J. — ^The  question 
upon  the  trial  was  whether  the  answer  contained  a  de- 
fense. The  complaint  was  upon  two  promissory  notes 
made  by  the  firm  of  which  the  defendant  was  the  survi- 
vor. The  defendant  claimed  that  the  answer  made  the 
defense,  that  the  plaintiffs  had  agreed  to  renew  the 
notes. 

The  answer  averred  that  defendant's  firm  and  plaint 
iffs'  firm  made  two  agreements  which  it  is  now  assumed 
were  upon  consideration  and  are  to  be  construed  to- 
gether. The  first  was  signed  by  the  members  of  the 
defendant's  firm.  Its  substance  was  that  in  conside^ 
ation  of  loans  made  to  them  by  the  plaintiffs  "  and  for 
which  we  gave  you  our  notes  at  six  months  from  the 
14th  inst.,  which  everything  being  satisfactory  are  to  be 
renewed  so  as  to  make  the  loan  of  two  years  duration, 
we  ^gree  in  the  event  of  any  disaster  to  us  that  shall 
necessitate  the  winding  up  of  our  affairs,  or  an  assign- 
ment, to  make  your  loan  of  $7,500,  a  preferred  debt 
above  any  or  all  other  loans  or  debts  of  ours." 

The  second  agreement  was,  among  other  things,  that 
the  plaintiffs  agreed  that  they  would  renew  from  time  to 
time,  the  notes  as  might  be  necessary,  "  except  in 
case  of  unusual  disaster  to  the  said  firm  of  Seely  & 
Trowbridge,  so  that  the  same  should  be  continued  for 
two  years,  as  mentioned  in  the  said  agreement  above  set 


r 


ARNOLD  V.  TROWBRIDGE.  287 

Opinion  of  the  Coart,  by  Sedgwick,  Ch.  J. 

forth,  from  the  said  14th  day  of  May,  1887,  and  the 
said  Seely  &  Trowbridge  also  further  agree  to  allow 
the  said  Arnold  &  Co.  to  exercise  such  supervision  over 
the  business  of  the  said  firm  of  Seely  &  Trowbridge  by 
way  of  examining  their  books  of  account  and  bank  and 
cash  books,  and  by  way  of  advising  in  regard  to  what 
payment  of  notes  or  other  considerable  payments,  the 
said  Seely  &  Trowbridge  should  make  as  is  usually  exer- 
cised and  directed  by  persons  who  are  partners  together 
in  business." 

The  answer  averred  that  the  defendant's  firm,  before 
the  maturity  of  the  notes,  made  a  general  assignment 
for  the  benefit  of  its  creditors.  The  making  of  this, 
prevented  any  obligation  of  the  plaintiffs  to  renew  the 
notes,  unless  there  were  other  averments  of  facts  which 
if  proven  would  show  that  notwithstanding  the  occur- 
rence of  an  unusual  disaster,  namely,  the  assignment, 
the  plaintiffs  were  bound  to  renew.  The  defendant 
claimed  that  there  were  such  averments  and  these  are 
now  to  be  examined. 

The  answer  averred  that  the  assignment  was  induced 
by  the  wrongful  acts  of  the  plaintiff's.  These  wrongful 
acts,  as  alleged,  were  that  the  plaintiffs  claimed  the 
right  to  dictate  and  direct  in  regard  to  the  conduct  of 
defendant's  firm  and  especially  attempted  to  dictate  and 
control  that  firm  in  regard  to  the  payment  of  certain 
notes  made  by  the  firm,  and  claimed  and  insisted  that 
under  the  agreements,  the  defendant's  firm  had  no  right 
to  pay  the  notes  without  the  permission  of  the  plaintiffs ; 
and  further  insisted  that  under  the  agreements  the 
plaintiffs  had  the  right  to  dictate  and  as  far  as  they  saw 
fit,  to  control  the  management  and  conduct  of  the  busi- 
ness of  the  defendant's  firm;  that  the  plaintiffs  after- 
wards notified  the  defendant's  firm  that  the  plaintiffs 
would  not  renew  the  notes  but  would  insist  upon  their 
payment,  and  subsequently  claimed  and  insisted  that 
defendant's  firm  should  make  an  assignment  for  the 
benefit  of  their  creditors. 
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Tliese  averments  do  not  disclose  any  wrongful  act  by 
plaintiffs.  No  one  of  the  acts  was  a  violation  of  law  or 
of  any  contract-duty  to  the  defendant's  firm.  If  the 
attempted  dictation  or  control,  was  in  excess  of  the 
privileges  of  the  plaintiffs  to  supervise  the  business  of 
the  defendant  and  to  advise  as  to  it,  as  is  usually  done 
by  a  partner,  yet  as  to  such  an  excess,  the  plaintiffs 
would  not  be  guilty  of  a  tort  or  wrong,  more  than  a 
third  person  doing  or  saying  the  same  things  would  be 
guilty. 

The  answer  also  averred  that  the  plaintiffs  threatened 
that  if  the  defendant's  firm  did  not  make  an  assignment, 
the  plaintiffs  would  pursue  the  defendant's  firm  in  every 
way  possible  under  the  law,  until  all  the  plaintiffs'  claim 
should  be  paid  in  full  with  interest,  and  also  that  the 
plaintiffs  would  buy  up  all  claims  against  defendant's 
firm  that  they  could  buy  and  hold  them  to  the  detri- 
ment of  defendant's  firm  until  the  claims  should  be  paid 
in  full,  principal  and  interest,  and  that  the  plaintiffs 
would  never  let  go  upon  the  defendant's  firm,  "  untU 
they  had  paid  the  last  dollar." 

The  holding  of  the  obligations  of  a  person  cannot  be 
a  detriment  to  that  person,  in  the  form  of  a  legal  injury, 
and  the  so  called  threats  were  declarations  that  plaintiffs 
would  do  what  they  had  a  legal  right  to  do. 

The  answer  also  averred  that  before  the  plaintiffs  had 
notified  the  defendant's  firm  that  the  plaintiffs  would 
insist  upon  the  payment  of  the  notes  at  maturity,  the 
defendant's  firm  had  made  such  arrangements  in  their 
business,  that  if  the  plaintiffs  should  renew  the  notes, 
that  business  could  have  been  continued  to  a  profit, 
"  but  that  by  the  aforesaid  wrongful  acts  of  the  plaint- 
iffs, especially  in  view  of  the  depressing  effect  which  the 
said  wrongful  acts  of  the  plaintiffs  had  upon  the  mind  of 
Guy  B.  Seely,  one  of  the  defendant's  firm,  which  inca- 
pacitated him  in  a  great  measure  from  transacting  the 
business  to  any  advantage,  this  defendant  and  the  said 
Seely  were  unable  to  further  prosecute  their  business 
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successfully,  as  they  would  otherwise  have  been  able  to 
have  done,  and  their  business  and  affairs  were  so  disar- 
ranged "  that  it  became  necessary  to  make  the  assignment 
for  the  benefit  of  creditors. 

So  far  as  the  ability  of  the  firm  to  continue  business, 
after  the  maturity  of  the  notes  was  affected  by  the 
plaintiffs  declaring  that  they  would  not  renew  the 
notes,  it  is  clear  that  this  declaration  did  not  tend  to 
lessen  the  resources  of  the  defendant's  firm.  The 
plaintiffs  notwithstanding  their  declarations  could  not 
compel  the  defendant's  firm  to  pay  the  notes,  if  there 
were  a  valid  agreement  to  renew  which  could  be  en- 
forced. N.  T.  Trust  &  Loan  Co.  v.  Helmer,  77  iV.  Y. 
64;  Pomeroy  v.  Tanner,  70  JV.  Y.  547.  This  declara- 
tion could  not  be  considered  to  be  a  cause  of  the  defend- 
ant's firm  stopping  business  or  making  an  assignment 
for  which  the  plaintiffs  would  be  responsible. 

The  effect  upon  the  mind  of  one  of  the  partners,  that 
incapacitated  him  from  business  to  a  certain  extent,  cer- 
tainly did  not  make  the  assignment  an  act  of  defend- 
ant's firm,  not  voluntary  on  their  part,  especially  when 
the  mind  of  the  present  defendant  was  not  disturbed. 

The  plaintiffs  were  not  deprived  of  the  right  to  con- 
sider the  making  of  the  assignment  as  an  unusual  dis- 
aster, which  freed  them  from  the  obligation  to  renew, 
because  they  had  requested  the  assignment  to  be  made. 
One  of  the  contingencies  of  the  agreement  was  that  the 
plaintiffs  should  advise  as  a  partner  might,  and  giving 
advice  was  not  to  deprive  the  plaintiffs  of  the  benefits 
that  would  accrue  to  them  if  the  advice  were  taken. 

I  am  of  opinion,  therefore,  that  there  were  no  aver- 
ments of  the  answer  which  modified  the  inference  from 
the  making  of  the  assignment,  and  that  it  did  not  appear 
that  the  plaintiffs  were  bound  to  renew  the  notes. 

The  answer  did  not  set  out  a  defense  of  usury. 

Judgment  affirmed  with  costs. 

Fbeedmak  and  Ingraham,  JJ.,  concurred. 

Vol.  XXIV.— 19 
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AUGUSTA  G.  GENET,  Appellaiit  v.  PRESTOENT, 
MANAGERS  &  COMPANY,  OF  THE  DELAWARE 
&  HUDSON  CANAL  COMPANY,  Respondent. 

Injunction  judgment,  suspending  operation  of  pending  appeal. 

The  final  judgment  in  this  ease  enjoined  the  defendant  from  doing  certain 
things.  Defendant  appealed  from  the  judgment  to  the  genei'al  term, 
where  it  was  affirmed  and  thereupon  appealed  to  the  Court  of  Appeals — 
on  motion  upon  notice  to  the  plaintiff,  defendant  obtained  an  order  sus- 
pending, pending  the  appeal  to  the  Comt  of  Appeals,  the  operation  of 
the  judgment  so  far  as  it  contained  an  injunction  against  the  defendant 
upon  ceitaln  conditions. 

EM,  (1).  That  the  court,  by  reason  of  its  inherent  pdwer  in  respect  of 
its  own  judgment,  had  power  to  stay  proceedings  upon  the  judgment,  or 
that  might  be  taken  to  enforce  it.  But  (2).  That  it  had  no  power  so  to 
suspend  the  operation  of  the  judgment  as  to  relieve  the  defendant  from 
the  duty  of  the  obeying  the  judgment  therein  contained  pending  an  ap- 
peal therefrom. 

Before  Sedgwick,  Ch.  J.,  Preedman  and  Ingraham,  JJ. 

Decided  January  7,  1889. 

Appeal  by  the  appellant  from  an  order  made  at 
special  term. 

The  facts  sufficiently  appear  in  the  opinion. 

George  C.  Genet,  attorney  and  of  counsel  for  ap- 
pellant, on  the  questions  considered  in  the  opinion, 
argued : — 

By  the  order  appealed  from  the  defendant  has  ob- 
tained a  right,  pending  its  own  appeal  to  the  court 
of  appeals,  to  forbear  mining  plaintiff's  coal,  and  to 
continue  to  endanger  its  safety  by  omitting  to  shut  off 
the  water  that  it  has  brought  down  upon  it,  but 
which  enables  it  to  make  a  large  profit  elsewhere, 
and  to  continue  to  mine  its  own  coal  through  works 
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that  should  be  devoted  to  mining  plaintiff's  coal,  and 
to  continue  to  extend  its  illegal  use  of  plaintiff's  land. 
No  single  judge  can,  on  motion,  lawfully  reverse  or 
modify  a  final  judgment  so  rendered  and  duly  entered. 
His  power  is  limited  to  staying  proceedings  upon  it, 
pending  appeal  in  the  cases,  and  in  the  manner  pro- 
vided in  the  statute,  and  in  no  other  way.  Judgments 
are  sometimes  suspended  before  entry  by  the  judge  who 
tries  the  cause,  until  the  general  term  can  pass  on  some 
difficult  question  of  law,  but  not  after  judgment  entered. 
The  provisions  are  laid  down  by  the  Code  Sections  1327 
to  1331,  and  are  §  1327,  security  to  stay  on  judgment 
for  money ;  §  1328,  security  to  stay  on  judgment  for 
delivery  of  personal  property ;  §  1322,  on  judgment  for 
a  chattel ;  §  1330,  on  judgment  directing  a  conveyance; 
§  1331,  security  on  judgment  for  real  property.  This 
section  provides,  "  If  the  appeal  is  taken  from  a  judg- 
ment which  entitles  the  respondent  to  the  immediate 
possession  of  real  property,  or  from  a  judgment  or  order 
directing  the  sale  or  delivery  of  possession  of  real  prop- 
erty, it  does  not  stay  the  execution  of  the  judgment  or 
order  until  the  appellant  gives  a  written  undertaking 
that  he  will  not  while  in  possession  of  the  property, 
commit  or  suffer  to  be  committed  any  waste  thereon, 
and  that  if  the  judgment  or  order  is  affirmed,  or  the 
appeal  dismissed  he  will  pay  the  value  of  the  use  and 
occupation."  This  provision  is  the  same  as  the  pro- 
vision of  2  R.  S.  606,  §  85,  prior  to  the  Code,  and  is  the 
only  provision  of  the  statute  that  can  in  any  way  be 
construed  into  a  provision  affecting  the  mandatory  or 
the  prohibitory  part  of  this  judgment. 

The  order  appealed  from  does  not  conform  in  any 
respect  to  these  provisions  or  to  the  general  policy  of 
the  statute  on  the  subject. 

Frank  JE.  Smith,  attorney  and  of  counsel  for  re- 
spondent, on  the  questions  considered  in  the  opinion, 
argued : — 
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The  order  appealed  from  was  within  the  power  of  the 
court.  Section  1351  of  the  Code  authorizes  the  court, 
on  appeal  to  the  general  term,  to  "  stay  the  execution  " 
of  the  judgment  appealed  from.  But  as  a  judgment  of 
injunction  executes  itself,  a  stay  of  proceedings  upon 
such  a  judgment  is  ineffectual  to  relieve  the  party  from 
the  duty  of  immediate  obedience  to  it.  Sixth  Avenue 
R.  R.  V.  Gilbert  El.  R.  R.,  71  N.  T.  430.  In  order 
therefore  to  "  stay  the  execution  "  of  such  a  judgment 
an  ordQr  must  be  made,  which  by  arresting  the  opera- 
tion of  the  judgment,  shall  prevent  it  from  executing 
itself.  The  usual  chancery  practice  in  such  cases  is  to 
make  an  order  suspending  the  injunction  pending  the 
appeal.  DanieTs  Ch.  Practice  (4th  ed.),  p.  1468-1470; 
Rule  93  of  Equity  Rules  of  Supreme  Court  of  United 
States ;  Kerr  on  Injunctions,  32.  But  it  will  doubtless 
be  argued  that  the  authority  conferred  by  §  1351  of  the 
Code  only  extends  to  appeals  from  the  special  to  the 
general  term,  and  that  on  appeal  to  the  court  of  appeals 
authority  must  be  found  in  the  provisions  of  §§  1327  to 
1332  relating  to  appeals  to  that  court.  It  may  be  con- 
ceded that  these  particular  sections  do  not  in  terms 
provide  for  arresting  the  operation  of  a  judgment  of 
injunction.  Section  1310,  which  relates  to  appeals  gen- 
erally, provides  that  when  an  appeal  is  perfected,  and 
the  other  acts  performed,  if  any  are  required  to  be  done 
to  stay  execution,  the  appeal  ipso  facto  "  stays  all  pro- 
ceedings to  enforce  the  judgment."  As  regards  a  judg^ 
ment  of  injunction  there  are  no  acts  required  to  be  done 
to  stay  execution.  But  since  a  judgment  of  injunction 
operates  on  the  defendant  without  the  aid  of  any  pro- 
ceeding to  enforce  it,  the  stay  resulting  from  this  sec- 
tion of  the  Code  is  not  available.  This  section  however, 
does  illustrate  the  general  purpose  and  intention  of 
the  legislature  to  permit  a  judgment  of  any  kind  to  be 
superseded  on  appeal.  Authority,  then,  to  make  the 
order  in  question  must  be  found  in  the  general  powers 
of  the  court  and  these  we  think  are  ample  for  the  pur- 
pose. 
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In  Granger  v.  Craig,  85  iV.  Y.  619,  an  order  had  been 
made  staying  proceedings  in  a  foreclosure  suit  pending 
appeal  to  the  court  of  appeals  upon  the  execution  of  a 
certain  specified  undertaking  which  was  not  the  under^ 
taking  required  by  §  1331  in  order  to  make  the  appeal 
itself  a  supersedeas.  The  power  of  the  court  to  make 
such  an  order  was  challenged.  The  court  of  appeals 
say :  "  The  Code  does  not  abridge  the  power  that  the 
supreme  court  has  always  had  over  its  own  judgments, 
to  stay  proceedings  on  them  for  such  time,  and  on  such 
terms  as  to  the  court  seem  proper."  The  power  to  sus- 
pend a  decree  exists  inherently  in  every  court  of  equity, 
and  is  freely  exercised. 

In  Sixth  Avenue  R.  R.  v.  Gilbert  El.  R.  R.,  3  Ahb.  iVT. 
C.  53,  an  order  was  made  by  Judge  Van  Vorst  staying 
proceedings  upon  the  judgment  of  injunction  which 
order  was  plainly  intended  to  supersede  the  judgment 
pending  the  appeal,  though  the  court  of  appeals  in  the 
same  litigation  held  that,  as  the  order  merely  stayed 
proceedings  to  enforce  the  judgment,  it  did  not  stay  the 
execution  of  the  judgment,  because  the  judgment  exe- 
cuted itself  (71  i\r.  Y.  430).  In  Amoskeag  Co.  v. 
Gamer,  reported  in  a  note  to  3  Abb.  H.  C.  53,  Judge 
Barrett  made  an  order  suspending  an  injunction  pend- 
ing appeal.  In  Walford  v.  Walford,  L.  R.  3  Ch.  App. 
812,  a  decree  awarding  a  perpetual  injunction  had  been 
made,  from  which  an  appeal  was  taken,  and  a  motion 
made  to  suspend  the  decree  pending  such  appeal,  which 
was  granted,  the  court  saying :  "  The  usual  course  is  to 
stay  proceedings  pending  an  appeal  only  when  the  pro- 
ceedings would  cause  irreparable  injury  to  the  appel- 
lant." In  Roskell  v.  Whitworth,  19  Weekly  Report 
804,  an  injunction  had  been  awarded  by  final  decree  re- 
straining defendant  from  operating  a  steam-hammer  on 
the  ground  that  it  was  a  nuisance.     A  motion  to  sus- 

Eend  the   decree   pending  appeal,  so  as  to  allow  the 
ammer  to  be  operated  as  before  the  decree,  was  denied 
by  the  Vice-chancellor  but  granted  by  the  Justices  of 
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Appeal.  James,  L.  J.,  saying :  "  If  there  is  a  bona  fide 
intention  to  take  the  opinion  of  the  court  upon  it,  it  is 
not  usual  that  things  should  remain  otherwise  than  in 
statu  giioy 

By  the  Court. — Sedgwick,  Ch.  J. — The  plaintiff  had 
obtained  in  the  action  a  final  judgment,  which  with  other 
provisions  enjoined  the  defendant  from  using  in  a  cer- 
tain manner  described  in  the  judgment,  appliances  for 
the  mining  of  coal,  placed  upon  the  plaintiff's  property, 
under  an  agreement  in  writing  that  had  been  made 
between  the  parties,  and  from  depositing  upon  plaintiff^s 
land  culm  or  refuse  coal  from  a  certain  source.  The 
defendant  had  appealed  to  the  general  term  where  the 
judgment  was  modified  and  affirmed.  As  affirmed  it 
contained  an  injunction  of  the  kind  described. 

Thereupon,  the  defendant  made  the  motion  upon 
which  the  order  appealed  from  was  granted.  The  mov- 
ing papers  contained  an  averment  in  the  affidavit  of  the 
defendant's  attorney,  "  that  defendant  intends  to  appeal 
to  the  court  of  appeals,  from  so  much  of  said  general 
term  judgment  as  sustains  said  injunction." 

The  order  as  granted  was  "  That  the  operation  of  the 
judgment,  entered  in  the  above  entitled  action,  etc.,  so 
far  as  the  same  contains  an  injunction  against  the  de- 
fendant, etc.,  etc.,  be  suspended,  pending  appeal  by 
defendant  therefrom  to  the  court  of  appeals,  upon  con- 
dition that,  etc.,  and  that  it  execute  a  bond  to  the  plaint- 
iff, with  good  and  sufficient  sureties  in  the  penal  sum  of 
$25,000,"  etc. 

From  the  argimients  of  both  learned  counsel,  it  ap- 
pears that  the  sections  of  the  Code  that  refer  to  what 
kind  of  order  or  undertaking  will  stay  proceedings 
upon  an  appeal  to  the  court  of  appeals,  do  not  refer  to 
a  judgment  like  the  one  in  this  case,  containing  the 
injunction,  excepting  counsel  for  appellant  while  admit- 
ting, by  way  of  concession,  that  although  the  operation 
of  a  mandatory  injunction  may  perhaps  be  suspended, 
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it  must  be  upon  condition  of  filing  the  undertaking 
described  in  section  1331.  This  section  however  refers 
to  a  judgment  which  entitles  the  respondent  to  the  im- 
mediate possession  of  real  property,  or  that  directs  the 
sale  or  delivery  of  possession  of  real  property.  The 
present  judgment  is  not  of  a  kind  referred  to  in  the 
section. 

Although  no  section  of  the  Code  regulates  or  allows  the 
granting  of  an  order  like  the  one  appealed  from,  I  am 
of  opinion,  that  the  court  might  grant  a  proper  order 
on  the  general  subject  by  reason  of  its  inherent  power 
in  respect  of  its  own  judgment.  An  order  would  not  be 
proper  if  the  power  of  the  court  were  limited  as  to  it 
specifically.  The  limitation  may  be  found  in  the  obli- 
gation on  the  court  to  give  full  effect  to  other  provisions 
of  the  law  or  in  the  practice  of  the  court  on  the  subject. 
In  a  case  like  the  present,  the  court  has  the  power  that 
the  court  of  chancery  had. 

The  phrase  of  the  order  "  suspending  the  operation 
of  the  judgment  so  far,"  etc.,  seems  a  little  doubtful  in 
meaning.  If  it  should  be  considered  to  mean  only  stay- 
ing the  proceedings  upon  the  judgment  or  that  might 
be  taken  to  enforce  the  judgment,  it  would  seem  that 
the  court  might  competently  grant  such  an  order.  By 
the  Code,  section  1241,  a  judgment  of  the  present  kind 
may  be  enforced  by  punishment  for  disobeying  it.  In 
Sixth  Ave.  R.  R.  v.  Gilbert  E.  R.  R.,  71  N.  Y.  430,  one 
question  discussed  but  not  determined  was,  whether  pro- 
ceedings to  punish  for  contempt  was  a  proceeding  in  an 
action.  If  such  proceedings  were  not  in  the  action  but 
were  speciaL  that  would  be  a  reason  for  holding,  that 
an  order  made  in  them  might  be  taken  by  appeal  to  the 
court  of  appeals.  It  would  not  be  a  reason  for  saying 
that  such  proceedings  would  not  be  stayed  by  an  order 
granting  a  stay  of  proceedings,  for  such  an  order  stays 
all  proceedings  to  enforce  a  judgment,  and  one  method 
of  enforcing  a  judgment  containing  an  injunction,  is 
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by  proceedings  to  punish  for  disobedience  of  it,  even  if 
they  be  in  their  nature  special  proceedings. 

But  while  this  may  be,  such  a  stay  would  not  justify 
a  disobedience  of  the  injunction,  for  in  the  nature  of 
things,  a  stay  of  the  plaintiff's  proceedings  do  not  refer 
to  the  acts  of  the  defendant,  and  if  during  the  stay  the 
defendant  disobey  the  injunction,  the  order  of  stay 
would  not  be  an  answer  to  proceedings  to  punish  made 
after  the  stay  is  dissolved.  Sixth  Ave.  R.  R.  Co.  v. 
Gilbert  Elevated  R.  R.,  71  N.  F.  430.  Therefore  if  the 
order  appealed  from  means  not  a  stay  of  proceedings  to 
enforce  the  judgment  but  a  release  of  the  defendant 
from  the  duty  of  obeying  it  for  the  time  and  until  the 
appeal  is  decided,  it  is  necessary  to  determine  whether  the 
court  has  the  power  to  make  such  order.  Both  counsel 
have  argued  the  appeal  as  if  the  order  had  the  mean- 
ing last  referred  to. 

A  final  judgment  fixes,  absolutely  and  uncondition- 
ally, the  rights  of  the  parties.  By  the  law,  as  it  stands 
under  the  Code,  no  .court,  except  upon  an  appe<al,  can 
in  a  proceeding  in  the  action  reverse  or  modify  the 
judgment.  There  is  no  reason  for  excepting  from  this 
rule,  the  time  when  the  judgment  by  express  provision 
in  it  or  by  its  implication  is  to  go  into  operation.  The 
judgment  adjudicates  finally,  that  it  is  the  legal  duty  of 
the  defendant,  then  and  thenceforward,  to  refrain  from 
the  acts  that  are  injurious  to  the  plaintiff.  To  order, 
contrary  to  the  terms  of  the  judgment  that  the  injunc- 
tion should  not  operate  as  between  the  parties  until  the 
lapse  of  a  month,  or  of  a  year,  would  at  least  modify  the 
judgment.  To  permit  such  a  delay  and  such  an  impair- 
ment of  the  plaintiff's  enjoyment  of  her  rights,  would 
take  from  her  a  part  of  what  has  been  adjudged  finally 
to  be  her  right  and  without  remedy,  excepting  another 
action  upon  the  undertaking.  For  it  must  be  considered 
that  if  the  operation  of  the  judgment  is  suspended,  there 
can  be  no  remedy,  by  proceedings,  to  punish  a  disobedi- 
ence, taken  after  an  affirmance,  should  the  j  udgment  be 
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affirmed.  The  legislature  in  the  Code  has  allowed  this 
to  be  done,  in  certain  cases,  but  not  in  a  case  like  the 
present.  In  my  judgment  there  was  no  power  to  re- 
lease the  defendant  from  its  obligation,  under  the 
judgment  for  a  time,  and  this  would  be  the  result  of 
suspending  the  operation  of  the  injunction. 

This  conclusion  is  sanctioned  by  the  observation  of  the 
chancellor  in  Graves  t?.  McGuire,  6  Paige  381,  which 
was  decided  under  the  provisions  of  the  Revised  Stat- 
utes. These  provisions  do  not  vary  from  those  of  the 
Code,  that  refer  to  the  same  matter,  so  as  to  make  the 
observations  inapplicable  here.  The  chancellor  said: 
"If  the  order  appealed  from  was  an  order  granting  an 
injunction,  the  same  is  not  dissolved  by  the  appeal,  so 
as  to  authorize  a  party  to  proceed  in  violation  of  such 
an  injunction  pending  such  an  appeal,  although  the 
present  or  immediate  power  of  the  court  below  to 
punish  the  party  for  a  breach  of  the  injunction  pending 
the  appeal,  would  perhaps  be  suspended  until  after  such 
appeal  was  disposed  of  by  the  appellate  court.  2  J?.  8. 
607,  §  89.  The  reference  here  to  an  appeal  itself  stay- 
ing proceedings  means  an  appeal  in  connection  with  a 
certificate  of  probable  cause,  obtained  under  Chancery 
Rule,  116.  The  case  cited  refers  aflBrmatively  only  to  the 
powers  given  by  the  Bev.  Stat,  and  the  Chancery  Rules. 
There  was  no  claim  that  the  court  could  make  any  order 
that  would  affect  the  duty  of  the  defendant,  under  an 
injunction  in  a  final  judgment.  I  cannot  find  that  the 
court  of  chancery  of  this  state,  has  made,  at  any  time, 
such  an  order. 

The  order  should  provide  for  the  modification  of  the 
order  appealed  from  in  accordance  with  the  views  ex- 
pressed without  costs. 

Fheedmak  and  Ikgbaham,  JJ.,  concurred. 
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JASPER  P.  ROE,  Respondent  «.  THE  MAYOR,  &c., 
OF  THE  CITY  OF  NEW  YORK,  Appellant. 

Negligence — Municipal  corporation — Duty  (is  to  keeping  coverings  in  street^ 
after  adoption,  in  repair — Injuries  resulting  from  causes  for  which  the 
defendants  are  responsible,  the  danger  from  which  is  enhanced  by  causes 
from  which  alone  no  liability  would  cUlach,  liability  for — Expert  testi- 
mony as  to  effect  of  rain  on  streets  of  much  traffic,  admissibilUy  of— 
Charge,  requests  to  refused,  exceptions  when  too  general. 

Conceding  that  the  selection  by  a  municipal  corporation  of  a  covering  for 
a  gutter  in  a  street  which  was  likely,  beyond  doubt,  to  be  dangerous 
and  unfit  for  travel  on  it,  was  a  proper  use  of  its  discretion  for  an  error 
in  the  e^etx^ise  of  whi(;h  it  would  not  be  liable,  yet  after  having  selected 
such  covering  it  is  bound  to  keep  it  in  repair  and  good  order,  and  is  lia- 
ble for  any  injuries  resulting  from  the  neglect  of  that  duty. 

If  such  covering  becomes  worn  and  smooth  so  as  not  to  furnish  a  safe 
foot-hold  and  to  be  dangerous  to  those  stepping  on  it  at  all  times,  and 
especially  if  it  be  wet  and  muddy,  the  fact  that  an  injuiy  results  from 
the  conjoint  causes  will  not  relieve  the  corporation  from  liability  there- 
for. 

An  officer  of  the  weather  bureau  was  asked  as  to  the  effect  of  such  a  rain 
fall  as  he  had  previously  desciibed  upon  a  New  York  street  of  much 
tmffic,  the  evidence  was  excluded,  held  no  error. 

When  the  court  in  its  charge  correctly  refers  to  some  parts  of  those  re- 
quests to  charge  which  it  had  refused,  and  had  made  it  unnecessary  to 
charge  other  parts  by  the  way  in  which  it  described  the  legal  liability 
of  the  requestant,  an  exception  without  specifying  any  particular  omis- 
sion is  too  general. 

Before  Sedgwick,  Ch.  J.,  Preedman  and  Ingraham,  JJ. 

Decided  January  7,  1889. 

Appeal  from  judgment  entered  on  verdict  for  plaintiff 
and  from  order  denying  motion  for  a  new  trial  made 
upon  the  minutes. 

After  the  close  of  the  testimony  on  both  sides  and 
before  the  judge  charged  the  jury,  defendant  submitted 
the  following  requests  to  charge : 
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1.  The  city  of  New  York  is  not  the  insurer  of  the 
safety  of  the  public  streets,  and  is  compelled  by  law  to 
do  no  more  than  take  reasonable  care  of  the  same. 

2.  The  city  has,  in  law,  the  right  to  determine  the 
particular  kind  of  pavement  which  shall  be  used  for  its 
streets  and  sidewalks ;  and  it  is,  therefore,  not  for  the 
jury  to  say  whether  stone,  iron  or  wood  be  safest  or 
best  for  such  purpose. 

3.  There  is  no  obligation  assumed  or  imposed  by  law 
upon  the  city  to  keep  its  streets  at  all  times  and  at  all 
hazards  in  an  absolutely  safe  condition  for  travel ;  the 
liability,  therefore,  of  the  city,  so  far  as  this  case  is  con- 
cerned, and  in  all  cases  of  a  like  nature,  depends  upon 
the  fact  whether  the  municipality  has  exercised  due  care 
under  the  circumstances  in  the  maintenance  or  repara- 
tion of  the  streets.  The  mere  existence  of  a  defect 
from  which  a  traveler  sustains  injury  does  not  (indepen- 
dently of  negligence)  establish  a  culpable  breach  of  duty 
on  the  part  of  the  municipality. 

4.  The  jury,  therefore,  must  not  assume  in  this  case, 
that  because  the  iron  plates,  or  some  of  them,  used  as 
gutter  coverings,  have  worn  smooth  "  here  and  there," 
that  any  responsibility  or  liability  thereby  necessarily 
attaches  to  the  municipality. 

5.  The  omission  of  the  city  authorities  to  provide  an 
underground  sewer  at  Washington  and  Warren  streets, 
for  the  purpose  of  carrying  off  the  water  from  the 
street,  furnishes  no  evidence  whatever  of  negligence. 

6.  There  being  no  evidence  whatever  of  consequen- 
tial damages,  the  value  of  the  horse  alone,  testified  as 
being  $350,  is  all  plaintiff  can  recover. 

Thereupon  the  judge  charged  as  follows : 
The  plaintiff  alleges  that  on  the  3d  of  October,  1887, 
a  horse  belonging  to  him  was  injured  through  negli- 
gence of  the  defendant,  and  without  any  negligence  on 
the  part  of  the  plaintiff  or  of  his  servants. 

The  defendant  denies  that  plaintiff's  horse  was  injured 
through  its  negligence ;  and  it  also  denies  that  it  was 
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injured  without  negligence  on  the  part  of  the  driver  of 
the  horse. 

The  first  question,  then,  that  you  will  determine  is, 
was  the  horse  injured  without  negligence  on  the  part 
of  the  driver  of  the  horse  ?  And  the  next  question  is, 
was  he  in j  ured  through  the  negligence  of  the  defendant. 
By  the  defendant,  I  mean  the  corporation  of  the  city  of 
New  York  and  its  servants. 

If  you  come  to  the  conclusion  that  the  horse  was 
injured  without  negligence  on  the  part  of  the  driver  of 
the  horse,  and  through  the  negligence  of  the  defendant, 
the  city  of  New  York,  then  you  will  ascertain  what  was 
the  value  of  the  horse. 

It  is  the  duty  of  the  city  of  New  York  to  keep  its 
streets  in  such  a  condition  that  persons  may  travel 
through  them  without  injury  to  life  or  limb,  not  only  in 
fair  weather  but  also  in  rainy  weather.  But  the  corpo- 
ration is  not  an  insurer  of  the  safety  of  those  who  use 
the  streets.  It  is  bound  only  to  exercise  a  reasonable 
degree  of  care  and  diligence  through  its  appointed 
oflScers ;  and  if  it  has  exercised  that  reasonable  degree 
of  care  and  diligence,  and  then  an  accident  should 
happen,  still  it  is  not  negligent. 

The  corporation  of  the  city  of  New  York  is  bound, 
when  it  has  received  notice  that  there  is  a  dangerous 
place  in  one  of  the  streets,  to  remove  that  danger 
within  a  reasonable  time.  And  the  corporation  is  also 
bound  to  lodk,  on  its  own  account,  to  see  whether  there 
are  dangerous  places  in  the  streets. 

Now,  the  negligence  of  the  corporation,  if  it  be  negli- 
gent, in  this  case  consists  in  the  fact  that  it  either  failed 
to  repair  this  defective  place,  if  it  be  a  defective  place, 
after  it  had  received  notice  of  the  defect,  or  that  it 
allowed  it  to  remain  in  the  defective  condition  for  so 
long  a  time  that  it  was  negligent  in  not  finding  out  that 
there  was  such  a  defect  there.  In  other  words,  its  neg- 
ligence in  the  last  view  would  be  what  the  lawyers  call 
constructive  negligence — negligence  because  it  failed  to 
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exercise  due  care  in  ascertaining  whether  or  not  there 
was  a  defect  in  the  streets. 

You  have  heard  the  testimony  as  to  this  point,  and  it 
becomes  material  then,  for  you  to  ascertain  how  long 
the  street  was  in  a  defective  or  dangerous  condition,  if 
it  be  a  dangerous  condition.  And  if  you  find  that  it 
had  been  in  such  a  condition  for  months  or  years  prior 
to  that  time — ^prior  to  the  third  of  October — then  you 
would  be  authorized  in  saying  that  the  city  was  negli- 
gent in  not  repairing  it. 

If  the  plaintiff  is  entitled  to  recover  at  all,  he  is  enti- 
tled to  recover  only  the  value  of  the  horse.  That  value, 
I  believe,  has  been  fixed  by  the  experts  at  $330  or 
|350.  You  may  find,  if  you  conclude  that  the  plaint- 
iff's property  was  injured  without  negligence  on  his 
part  and  through  the  negligence  of  the  defendant,  in 
any  sum  up  to  $350,  but  as  I  told  you,  you  can  find 
against  the  city  only  if  you  come  to  the  conclusion  that 
this  was  a  dangerous  place,  and  also  if  you  come  to  the 
conclusion  that  it  remained  there  for  so  long  a  time  that 
the  city  was  negligent  in  not  repairing  it. 

The  other  requests  I  refuse  to  charge. 

At  the  conclusion  of  the  charge  defendant's  counsel 
excepted  as  follows :  "  I  except  to  your  honor  s  charge 
and  to  the  refusal  to  charge  my  requests,  other  than  the 
first  and  sixth ;  said  first  and  sixth  having  been  charged." 

The  other  facts  sufficiently  appear  in  the  opinion. 

George  F.  Murray,  attorney  and  of  counsel  for  respon- 
dent, argued : — 

T.  The  exception  to  the  exclusion  of  the  expert  testi- 
mony is  untenable.  The  witness  was  not  shown  to  be  an 
expert  regarding  the  streets  of  New  York,  and  if  he  were, 
the  subject  of  inquiry  is  the  effect  of  rain  on  this  par- 
ticular locality  and  on  these  very  plates. 

n.  It  is  not  deemed  necessary  to  examine  with  par- 
ticularity the  several  propositions  which  defendant  sub- 
mitted.    The  presiding    judge   charged  favorably  for 
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defendant,  and  gave  the  jury  accurate  and  full  instruc- 
tions about  the  law  applicable  to  the  facts  as  developed. 
This  is  true  respecting  each  of  the  proposed  requests  of 
defendant.  It  is  not  the  province  of  the  trial  judge  to 
lecture  upon  the  general  doctrine  of  the  rights  and 
duties,  in  negligence  cases,  of  municipal  corporations 
when  he  is  delivering  his  charge.  He  acquits  himself 
of  his  whole  obligation  when  he  tells  enough  to  the  jury 
about  the  law  which  fits  the  relevant  facts  to  keep  them 
from  going  astray. 

III.  Defendant  tried  this  case  on  the  theory  that 
Urquhart  against  the  City  of  Ogdensburg,  91  If.  Y.  71, 
applied  to  the  facts.  It  is  unnecessary  to  adopt  or  dis- 
pute the  doctrine  of  that  case.  In  effect  we  accept  it 
unreservedly.  It  is  undoubtedly  true  that,  as  is  stated, 
*^  the  rule  is  well  settled  that  where  power  is  conferred 
on  public  officers  or  a  municipal  corporation  to  make 
improvement the  duty  to  make  them  is  quasi- 
judicial  or  discretionary,  involving  a  determination  as  to 
their  necessity,  requisite  capacity,  location,  etc.,  and  for 
a  failure  to  exercise  this  power,  or  an  erroneous  estimate 
of  the  public  needs,  no  civil  action  can  be  maintained." 
What  the  plaintiff  complains  of  in  this  case,  and  what 
the  jury  have  found  to  be  the  fact,  is  that  the  defendant 
allowed  the  crossing  to  fall  into  disrepair,  to  get  into  a 
condition  in  which  by  reason  of  the  want  of  repair  it 
was  not  reasonably  safe  for  traffic.  That  being  the  case, 
the  plaintiff  himself  could  have  no  better  support  than 
this  very  case  of  Urquhart,  and  the  cases,  Hines  v. 
City  of  Lockport,  50  N.  Y.  238 ;  Mills  v.  The  City  of 
Brooklyn,  32  N.  Y.  489 ;  Saulsbury  v.  The  Village  of 
Ithaca,  9i  N.  F.  27 ;  Requa  v.  City  of  Rochester,  45  -ZV. 
r.  134. 

Henry  R.  Beehnartj  counsel  to  the  corporation,  and 
W.  Hartwell  of  counsel  for  appellant,  argued : — 

I.  The  complaint  should  have  been  dismissed  because, 
as  matter  of  law,  the  city  cannot  be  held  liable  for  the 
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use,  or  toleration  of  the  use,  of  a  particular  species  of 
pavement  for  its  streets,  or  what  amounts  to  the  same 
thing,  cannot  be  held  liable  for  the  obviously  natural  con- 
sequence and  logical  result  of  such  a  use.  No  responsi- 
bilit}'  or  liability  should  attach  to  the  municipality  in  the 
case  at  bar,  because  of  the  smoothness  and  consequent 
slipperiness  (when  wet)  of  a  material  such  as  iron  when 
used  as  a  pavement.  The  adoption  of  this  material  by 
the  municipal  authorities  as  a  pavement  for  a  portion  of 
Washington  and  Warren  streets  was  an  act  entirely 
within  their  discretion,  and  there  can  be  no  question 
but  that  the  charter  makes  them  the  sole  judges  on  this 
point.  Subd.  9  of  section  86  of  chapter  410,  Laws  of 
1882;  Lansing  v.  Toolan,  37  Mich.  152;  Urquhart  v. 
Ogdensburg,  91  J\r.  Y.  71 ;  Dillon  on  Mun.  Corp., 
§  751  (3d  ed.)  In  the  case  at  bar  no  questions  of  fact 
as  to  the  repair  or  disrepair  of  the  gutter-coverings  in 
question  arise  upon  the  testimony  except  in  the  most 
strained  and  narrow  construction  of  it.  The  iron  plates 
were  admittedly  unbroken  and  in  their  places.  The 
fact  that  certain  witnesses  for  the  plaintiff  testified  that 
the  plates  were  worn  smooth  here  and  there,  or  the  fact 
that  rain  and  mud,  ex  necessitate^  made  them  slippery, 
as  the  witnesses  on  both  sides  admitted,  but  sustains  the 
proposition  contended  for  in  this  brief :  that  if  the  city 
had  the  right  to  use  iron  it  was  not  bound  to  insure  it 
against  a  purely  incidental  feature.  Nor  would  the  fact 
testified  to,  that  when  the  plates  were  originally  put 
down  they  were  roughened  by  being  cut  in  squares, 
prevent  rain  or  wet  mud  from  rendering  them  slippery 
even  at  the  outset.  To  give  the  case  to  the  jury,  in 
such  a  condition  of  the  testimony,  except  with  the  most 
careful  instructions  as  to  discrimination,  was  but  to 
tempt  them  to  usurp  the  province  of  others,  and  was  at 
variance  with  well  established  rules  of  law.  Under  the 
above  cases  and  that  of  Walter  M.  Hunt  v.  Mayor,  etc., 
of  New  York,  109  N.  Y.,  134 ;  it  was  error  for  the 
court  at  trial  term  in  the  case  at  bar  to  refuse  to  charge 
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as  requested  that :  *^  The  omission  of  the  city  authorities 
to  provide  an  underground  sewer  at  Washington  and 
Warren  streets  for  the  purpose  of  carrying  oflf  the  water 
from  the  street,  furnishes  no  evidence  whatever  of  neg- 
ligence." 

II.  Nor  is  the  city  liable  in  a  private  action  for  an 
omission  to  exercise  discretionary  functions  for  benefit 
of  the  public  at  large.  Urquhart  v.  Ogdensburg,  91 
2^.  Y.  71;  2  Dillon  on  Municipal  Corporations,  §  753 ; 

Wharton  on  Negligence,  §  260 ;  Hines  v.  City  of  Lock- 
port,  50  N.  Y.  236,  238 ;  Mills  v.  City  of  Brooklyn,  32 
lb.  489  ;  Lynch  v.  The  Mayor,  76  lb.  60 :  Hunt  v. 
Mayor,  109  lb.  134 ;  Saulsbury  v.  Ithaca,  36  Hun,  12. 

III.  The  question  put  to  Elias  B.  Dunn,  an  official  of 
the  Weather  Bureau  of  the  United  States,  was  errone- 
ously ruled  out  by  the  court.  The  question  was  per- 
fectly proper  in  form,  and  was  pertinent  to  the  issue 
and  admissible.  The  witness  was  called  as  an  expert 
and  asked  in  regard  to  matters  about  which  he  was, 
therefore,  presumably  better  informed  than  the  average 
citizen  would  be  likely  to  be,  and  the  defendant  cer- 
tainly had  the  right  to  ascertain  from  him :  first,  whether 
or  not  he  had  any  such  knowledge ;  and,  secondly,  what 
his  conclusions  from  such  knowledge  were.  These  were 
facts  for  the  jury  to  weigh,  since  they  were  germane  to 
the  issue  before  them  as  to  whether  or  not  due  care  had 
been  exercised  by  the  city  authorities  in  regard  to  the 
streets. 

IV.  The  court  below  erred  in  refusing  to  charge  as 
requested  by  the  defendant,  and  for  such  error  a  new 
trial  should  be  awarded.  The  defendant  made  of  the 
court  six  requests  to  charge.  The  court  charged  Nos.  1 
and  6,  but  refused  to  charge  Nos.  2,  3,  4  and  5.  To 
these  refusals  the  defendant  duly  excepted.  The  prin- 
ciples involved  in  the  said  requests  Nos.  2,  3,  4  and  5, 
are  sufficiently  well  established  not  to  need  the  citation 
of  authorities  here.  The  only  question  is:  Is  it  not 
likely  that  the  failure  of  the  court  to  give  the  jury  the 
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opportunity  to  be  warned  against  ah  infraction  by  them 
of  these  principles  in  their  deliberations,  tended,  in  the 
special  circumstances  of  this  case,  to  mislead  them  or 
obscure  the  issue  they  were  to  try  ?     It  is  submitted  that 
the  defendant  was  plainly  entitled  to  have  some  direc- 
tion given  to  the  jury  upon  all  these  points.     In  the 
case  of  the  refusal  of  request  No.  2,  how  easy  it  might 
well  have  been  for  the  jury,  not  warned,  after  hearing 
the  testimony  of   the   plaintiff's  witnesses   as   to   the 
number  of  horses  they  had  seen  slip  on  the  gutter-cov- 
erings with   which   this   controversy  is   concerned   to 
reflect:  "We  think  it  was  negligence  on  the  part  of 
the  city  authorities  to  have  any  iron  gutter-coverings  in 
the  mid-street.     They  ought  to  know  that  iron  is,  from 
its  nature  slippery."     But  nowhere  in  the  charge  of  the 
court  is  anything  to  be  found  which  bears  upon  the  dis- 
tinction here  to  be  observed,  although  no  less  important 
a  witness  than  the  engineer  in  charge  of  sewers  called 
by  defendant,  testified  that  wood  would  be  safer  tha,n 
iron  for  a  gutter-covering,  and  in  the  same  connection 
that  the  question  of  iron  or  wood  was  one  of  expense 
only.     As  to  request  No.  5,  and  the  failure  to  charge 
the  same,  it  would  seem  to  have  been  equally  easy  for 
a  juror  to  say  to  himself  that  the  failure  of  the  city 
to  provide  an  underground  sewer  at  Washington  and 
Warren  streets,  was  a  piece  of   negligent  parsimony; 
that  a  city  so  great  as  New  York  should  manifestly 
have  no  surface  sewerage  system  at  any  points  where 
there  was  a  dense  population  and  the  traffic  great ;  all 
of  which  this  court  knows,  the  jury  has  no  more  right 
to  pass  judgment  upon,  in  law,  than  it  has  to  do  with 
determining  the  rules  of  evidence  or  the  imposition  of 
fines. 

By  the  Court. — Sedgwick,  Ch.  J. — The  complaint 
charged,  that  the  horse  of  plaintiff  slipped  and  fell  upon 
an  iron  plate  or  covering  over  a  gutter,  across  a  certain 
street  and  that  the  slipping  was  caused  "  by  reason  of 
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the  dangerous,  negligent  and  unskillful  construction  and 
maintenance  by  the  defendant  of  the  said  iron  plate  or 
covering,"  etc. 

Upon  the  trial  there  was  testimony  upon  which  the 
jury  could  have  found,  that  the  iron  covering,  when  it 
was  first  placed  over  the  gutter,  was  rough  on  its  sur- 
face and  furnished  a  safe  foot-place  for  horses,  and  since 
then  the  roughness  had  been  worn  off  until  its  surface 
was  so  smooth  that  it  did  not  furnish  a  safe  foot-place 
for  horses,  and  was  dangerous  to  horses  stepping  upon 
it  on  all  occasions  and  especially  if  it  were  wet  and 
muddy. 

On  the  trial  the  defendant's  counsel  moved  for  a  dis- 
missal of  the  complaint  on  the  ground  that  the  city  can- 
not be  held  to  liability  for  an  exercise  of  its  judgment 
and  discretion  in  selecting  particular  material  for  a 
covering  of  a  gutter  across  a  street,  and  Urquhart  r. 
Ogdensburg,  91  ^.  T.  71,  was  cited  to  support  the 
motion. 

It  might  be  doubted  if,  in  the  first  instance,  the  cov- 
ering was  beyond  doubt  likely  to  be  dangerous  and 
unfit  for  travel  upon  it,  whether  a  selection  of  it  would 
be  a  use  of  discretion  rather  than  an  abuse  of  discre- 
tion. If  this  doubt  were  not  valid,  the  case  cited,  and 
others  which  follow  it,  declare  it  to  be  the  duty  of  a 
corporation  to  keep  in  repair  or  good  order,  whatever 
it  has  once  competently  devised  and  selected.  It  was 
therefore  for  the  jury  in  this  case  to  find  whether  or 
not  the  city  had  negligently  suffered  the  iron  plate 
which  was  in  the  first  place  safe  to  become  smooth  and 
unsafe,  without  replacing  it  with  a  fresh  plate  or  in 
some  way  preventing  the  place  in  the  street  remaining 
in  a  dangerous  state. 

It  may  be  suggested,  that  if  the  slipperiness  was  be- 
cause of  the  wet  and  mud  upon  the  covering  of  the 
gutter  and  therefore  the  result  of  causes  for  which  the 
city  was  not  responsible,  Kinney  v.  The  City  of  Troy, 
108   N.  r.  567 ;   Kaveny  v.  The   City  of   Troy,  108 
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N,  F.  571,  the  plaintiff  should  not  recover.     In,  the 
present  case,  it  was  for  the  jury  to  say  whether  the 
slipperiness  resulted  from  the  wet  and  mud,  only,  or 
from  the  smoothness  of  the  covering,  with  the  wet  and 
mud  upon  it.     If  the  latter  were  the  cause,  and  the  city 
negligent  in  respect  of  that,  then  the  defendant  would 
not  be  entitled  to  a  dismissal  of  the  complaint.     On  the 
trial  the  defendant  did  not  ask  that  the  jury  should  pass 
upon  the  matter. 
The  learned  counsel  for  the  city,  urges  that  the  cause 
I         of  action  alleged  in  the  complaint  did  not  include  a  case 
of  the  city  negligently  suffering  the  plate  to  get  out  of 
repair  or  out  of  order.     On  the  trial,  no  specific  allusion 
was  made  to  the  testimony  as  not  supporting  the  com- 
plaint as  it  was  framed.     The  objections  were  taken  to 
the  sufficiency  of  the  proof  to  sustain  a  cause  of  action, 
I         and  the  proof  did  sustain  the  allegation  of  the  complaint 
that  the  defendant  "  negligently  maintained  "  the  street 
j         in  the  respect  specifically  averred. 

The  court  refused  to  allow  the  question  asked  for  the 
defendant,  of  an  officer  of  the  Weather  Bureau.     "  Are 
you  familiar  with  the  effect  upon  a  New  York  street  of 
much  traffic,  that  such  a  rain-fall  would   have  ?    The 
I         witness  had  testified  that  rain  had  fallen,  of  a  described 
[         quantity,  recently  before  the  accident. 
I  Several  considerations  support  the  ruling  of  the  court, 

:  even  if  it  be  assumed  that  the  witness  was  an  expert,  as 
to  part  of  the  subject  of  the  question.  The  question 
was  too  general  as  relating  to  many  streets  in  many  and 
various  conditions.  As  to  parts  of  the  effect  of  a  rain- 
fall, which  are  commonly  observed,  the  witness  was  not 
i  •       an  expert. 

i  Before  the  charge  to  the  jury,  the  counsel  for  defend- 

I  ant  made  six  requests  to  charge.  In  the  charge  the 
I  court  complied  with  the  1st  and  6th  requests  and  said, 
I  "The  other  requests  I  refuse  to  charge."  There  was 
I  an  exception  to  that  refusal.  The  court  in  the  charge 
I         as  made,  had  correctly  referred  to  some  parts  of  the 
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requests  it  refused  to  make,  and  had  made  it  unneces- 
sary to  charge  other  parts  by  the  way  in  which  it 
described  the  legal  liability  of  the  defendant.  The 
exception  therefore  was  too  general,  as  there  was  no 
specification  of  any  particular  omission  by  the  court. 

The   judgment  and  order  should  be  affirmed  with 
costs. 

Freedman  and  Ingraham,  JJ.,  concurred. 


THE  NEW  YORK  SMELTING  AND  REFINING 
COMPANY,  Appellant  v.  GEORGE  UEB,  Respon- 
dent. 

» 

Evidence,  exclusion  of,  when  not  injurious  to  appellant — agency  <u  to  a 
particular  transaction,  exclusion  of  testimony  as  to  general  powers  of  a 
superintendent  of  a  corporation  when  not  injurious,  §  829  Code  of  CivU 
Procedure,  who  not  debarred  from  testifying  by  its  provisions,  one  for 
whose  benefit  the  business  in  relation  to  which  the  evidence  is  given^  he 
being  an  infant ^is  not. 

One  of  the  questions  involvecl  in  this  case  was  whether  one  Schoenber^. 
the  superintendent  of  plaintiff,  was  constituted  the  agent  of  plaintiff 
according  to  whose  directions  defendant  was  to  construct  a  certain 
machine ;  evidence  was  given  on  behalf  of  the  defendant  that  at  the 
time  when  ho  was  employed  to  construct  the  machine  the  president  said 
to  him,  **  You  make  this  machine  as  Schoenberg  instructs  yon/*  The 
court  charged  the  jury  that  Schoenberg,  as  superintendent,  simply  had 
no  authority  to  diregt  the  defendant ;  but  that  if  the  president  did  make 
to  defendant  the  said  statement  the  defendant  had  a  right  to  act  in  ac- 
cordance with  the  instructions  given  by  Schoenberg.  Held,  that  the 
exclusion  of  testimony  as  to  the  custom  of  the  superintendent,  as  to  the 
mode  of  the  business  of  the  company,  as  to  whether  any  person  other 
than  the  president  was  authorized  to  give  orders,  and  as  to  whether  the 
witness  (not  being  the  president)  authorized  the  superintendent  to  give 
directions  as  to  the  machine  in  question,  or  for  extra  work,  was  not  in- 


N.  Y.  SMELTING  AND  REFINING  CO.  v.  LIEB.  809 

Appellant^s  points. 

jnrioiis  to  the  appellant,  even  if  the  evideDce  was  relevant,  and  there- 
fore its  exclusion  was  not  ground  for  reyeraal. 
On  the  trial  a  son  of  the  defendant  was  permitted  to  testify  to  directions 
given  by  Schoenberg  (Schoenberg  being  deceased) .  Held,  that  although 
the  business  was  set  up  and  prosecuted  for  the  benefit  of  the  son,  yet 
as  he  had  no  legal  interest  in  it  and  as  being  an  infant  he  could  not  have 
a  legal  interest,  and  as  he  was  not  a  paity  to  the  action  and  was  not  in- 
terested in  the  event,  and  was  not  one  from  whom  the  defendant  had 
acquired  an  interest  he  was  not  precluded  from  testifying  by  the  pro- 
visions of  §  829  of  the  Code  of  Civil  Procedure. 

Before  Sedgwick,  Ch.  J.,  Freedhan  and  Ingrahah,  JJ. 

Bedded  January  7,  1889. 

Appeal  from  judgment  entered  on  verdict  of  jury. 
The  facts  sufficiently  appear  in  the  opinion. 

Leopold  Wallachy  attorney  and  of  counsel  for  ap- 
pellant, argued : — 

I.  The  learned  judge  erred  in  not  admitting  the 
questions  tending  to  show  the  extent  of  the  authority 
of  Schoenberg,  the  superintendent,  and  the  custom  of 
the  plaintiffs  relative  to  the  giving  of  orders.  Mao- 
Donell  on  Law  of  Master  and  Servant^  244 ;  Starr  v. 
Gregory,  6  Montana  Reports^  485 ;  Smith's  Law  of  Mas- 
ter and  Servant,  4th  ed.,  275 ;  2  Starkie  N.  P.  C.  281 ; 
Salh  4:^2 ;  Ward  v.  Evans,  Comb.  450 ;  2  Ld.  Raym.j 
930;  Foley  on  Agency y  137;  Wood  on  Master  and 
Servanty  503,  529 ;  Maunders  v.  Conyers,  2  Starkie  250 ; 
Story  on  Agency,  §  77,  p.  96  ;  Howard  v.  Smith,  56  Mo. 
314 ;  Kraft  v.  Fancher,  44  Md.  204  ;  Smith's  Mercantile 
Law,  120 ;  Pickering  v.  Busk,  15  East  38 ;  Gallinger  v. 
Lake  Shore  Traffic  Co.,  67  Wise.  529 ;  30  Northwestern 
Rep.,  790. 

U.  The  learned  judge  says,  that  he  "  will  charge  the 
jury,  that  simply  as  superintendent  he  (Schoenberg)  had 
no  authority  to  order  goods."  This  leaves  us  to  think 
that  the  reason  for  the   exclusion   of   the  testimony, 
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tending  to  show  custom,  was  the  fact  of  Schoenberg's 
connection  with  the  company  as  one  of  its  trustees. 
The  members  of  a  corporation  aggregate  cannot  sepa- 
rately and  individually  give  their  consent  in  such  man- 
ner as  to  oblige  themselves,  as  a  collective  body,  for  in 
such  case  it  is  not  the  body  that  acts.  Angell  and 
Ames  on  Corporations^  9th  ed.,  206 ;  Winchester  v. 
Bait.  &  Susquehanna  R.  R.  Co.,  4  Md.  Rep.  239,  240. 

m.  The  learned  judge  erred  in  admitting  any  of 
the  testimony  relative  to  conversations  between  Schoen- 
berg  and  the  defendant.  Card  v.  Card,  39  N.  T.  317 ; 
Potts  V.  Mayer,  86  N.  Y.  302.  Section  829  of  the  Code 
of  Civil  Procedure,  undoubtedly  covers  this  case. 

Walsh  &  JEckerson^  attorneys,  and  P.  Q.  Eckerson  of 
counsel  for  respondent,  argued : — 

I.  The  president  of  the  company  having  told  defend- 
ant's son,  who  was  to  build  the  machine,  that  ^^  Mr. 
Abram  Schoenberg  (the  superintendent  of  plaintiff) 
would  direct  us  how  to  build  the  machine — ^he  was  the 
inventor  of  it " — it  was  proper  for  this  son  of  defend- 
ant to  state  what  Schoenberg  said  to  him  in  reference 
to  the  machine,  and  the  motion  to  strike  out  this  evi- 
dence was  properly  denied. 

II.  The  rule  of  the  plaintiff  as  to  by  whom  orders  had 
to  be  signed,  or  who  should  give  orders,  except  the  pres- 
ident, etc.,  could  in  no  way  bind  or  affect  the  defendant 
in  this  case.  It  had  been  previously  shown  that  the 
president  gave  the  order  for  making  this  machine,  and 
there  was  no  by-law  fixing  these  duties.  The  question 
as  to  what  were  the  duties  of  a  man  who  had  nothing 
to  do  with  the  matter  in  question,  was  clearly  improper, 
and  objection  thereto  was  properly  sustained,  as  were 
also  the  questions  as  to  the  rules  of  the  factory  properly 
excluded,  and  I  submit  that  no  error  was  committed 
upon  any  of  the  rulings  on  the  evidence. 

By  the  Court.— Sedgwick,  Ch.  J. — ^The  action  was 
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to  recover  certain  suras  paid  on  account  to  the  defend- 
ant, under  a  written  contract  between  the  parties,  by 
which  the  defendant  was  to  make  a  certain  machine  for 
the  plainti£f«  the  plaintiff  alleging  that  the  defendant 
failed  to  make  or  deliver  the  machine  as  provided  by 
the  contract.  The  answer  alleged  performance  of  the 
contract  by  the  defendant  and  made  a  counter-claim  for 
the  part  of  the  contract  price  that  remained  unpaid  and 
for  extra  work  and  materials  furnished  at  request  of  the 
plaintiff. 

The  objections  taken  upon  the  trial  by  plaintiff  re- 
ferred especially  to  the  relations  of  one  Schoenberg  to 
the  plaintiff,  the  defendant  claiming  that  he  was  the 
agent  of  plaintiff  to  direct  the  defendant  as  to  the  man- 
ner in  which  the  machine  should  be  constructed. 

It  was  conceded,  virtually,  that  Mr.  Schutz,  the  presi- 
dent of  the  plaintiff,  had  authority  to  make  the  con- 
tract and  to  direct  the  manner  of  its  performance.  The 
defendant  gave  testimony,  that  the  machine  was  built 
according  to  the  directions  of  Schoenberg,  who  was  a 
superintendent  of  the  manufacturing  department  of  the 
plaintiff.  Among  other  facts  and  declarations  that 
tended  to  establish  that  Mr.  Schutz  gave  specific  author- 
ity to  Schoenberg  to  act  for  the  plaintiff  in  the  matter 
was  proof  by  the  defendant  that  at  the  time  the  con- 
tract was  made,  Mr.  Schutz  said  to  the  defendant,  that 
Mr.  Schoenberg  would  direct  him  how  to  build  the 
machine,  he  being  the  inventor  of  it. 

The  plaintiff  disputed  the  facts  and  claimed  that 
Schoenberg  was  not  the  agent  of  the  plaintiff.  For  the 
purpose  of  maintsiining  their  position,  they  asked  of 
witnesses,  being  officers  of  the  plaintiff,  questions  like 
these.  And  in  regard  to  orders,  what  was  the  custom, 
if  he,  Schoenberg,  wanted  anything,  so  far  as  you  were 
concerned  ?  What  was  the  usual  mode  of  business  in 
your  company,  if  anything  was  desired  or  any  order 
was  to  be  given,  as  coming  from  the  superintendent  ? 
Who,  if  any  person  in  the  place,  was  authorized  to  give 
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orders  for  machinery  or  matters  of  that  kind,  with  the 
exception  of  the  president?  Was  there  any  one  in 
lyour  place,  who  was  authorized  to  give  orders  for 
'machinery  or  for  any  outside  work  with  the  exception 
of  the  president  ?  Did  you  (the  witness  not  being  the 
president)  ever  authorize  him  to  make  any  conl^racts  or 
to  superintend  the  manufacture  of  a  machine  which  Mr. 
Lieb  was  making  or  to  give  orders  for  extra  work  ? 

The  witnesses  of  whom  these  questions  were  asked 
had  without  objection  described  the  duties  and  employ- 
ment of  Schoenberg,  as  superintendent  and  in  his  gen- 
eral relation  to  the  company.  But  the  questions  were 
immaterial  to  the  issue,  in  view  of  the  statement  of  the 
court  as  to  the  way  in  .which  he  would  submit  it  to  the 
jury,  and  this  statement  conformed  to  the  charge  after- 
wards made.  The  charge  was  that  Mr.  Schoenberg,  as 
superintendent,  simply  had  no  authority  to  direct  the 
defendant ;  that  the  question  for  the  jury  was,  did  Mr. 
Schutz  delegate  to  Mr.  Schoenberg  the  power  of  con- 
trolling Mr.  Lieb  in  reference  to  the  construction  of  the 
machine,  and  that  if  it  were  the  fact  that  Mr.  Schutz  did 
say  to  the  defendant,  "You  make  this  machine  as 
Schoenberg  instructs  you,"  then  the  defendant  had  a 
right  to  act  in  accordance  with  instructions  given  by 
Schoenberg. 

It  therefore  appears  that  the  exclusion  of  the  ques- 
tions, was  not  injurious  to  the  plaintiff  even  if  it  is 
assumed  that  they  were  relevant. 

It  appeared  on  the  trial,  that  Mr.  Schoenberg  was 
dead.  On  the  argument  of  the  appeal  it  is  insisted 
that  a  witness  was  allowed  to  testify  as  to  Schoenberg's 
directions  to  defendant,  after  it  was  objected  that  the 
evidence  was  incompetent  under  section  829  Code  Civil 
Procedure  that  forbids  a  party,  etc.,  from  testifying  to 
a  personal  transaction  with  the  deceased,  etc.  The  wit- 
ness referred  to  was  not  a  party  or  a  person  interested 
in  the  event  or  one  from  whom  the  defendant  had  ac- 
quired an  interest.     He  was  the  son  of  the  defendant, 
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and  although  the  defendant's  business  was  set  up  and 
prosecuted  for  the  benefit  of  the  witness,  yet  the  wit- 
ness had  no  legal  interest  in 'the  business  and  being  an 
infant,  was,  under  the  circumstances  incapacitated  from 
having  a  legal  interest.  There  is  no  intention  to  hold 
that  if  it  were  otherwise  the  exception  taken  would 
raise  the  point  or  be  valid  in  itself.  The  exceptions  on 
this  subject  should  not  be  sustained. 

What  has  been  said,  has  referred  to  all  the  exceptions 
argued  upon  the  appeal. 

The  judgment  is  affirmed  with  costs. 

Freedman  and  Ingraham,  JJ.^  concurred. 


AMOS  R.  ENO,  Respondent  v.  THE  METROPOLI- 
TAN ELEVATED  RAILWAY  COMPANY  and  THE 
MANHATTAN  RAILWAY  COMPANY,  Appellants. 

Injunciion — Judgment,  io  become  operative  only  in  event  of  defendants  de- 
clining to  avail  themselves  of  a  grace  or  privilege  tendered  by  it,  effect  of 
granting  Uie  grace — Testimony  bearing  on  the  question  as  to  whal  grace 
or  privilege  should  be  extended,  admission  of  not  in. 

On  the  trial  of  the  action  tlie  court  received  evidence  as  to  the  extent  of  in- 
jury to  the  permanent  value  of  the  premises  in  question  and  adjudged 
that  such  permanent  value  had  been  diminished  to  the  amount  of 
$10,000;  and  fuither  adjudged,  that  after  sixty  days  defendants  be  en- 
joined and  restrained,  etc.,  unless  within  said  sixty  days  they  paid 
or  tendered  to  plaintiff  the  said  sum  of  $10,000,  and  a  certain  deed,  in 
the  judgment  provided  for,  to  be  executed  by  plaintiff.    Held,  no  error. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  J  J. 

Decided  January  7,  1889. 

Appeal  by  defendants  from  judgment  entered  upon 
findings  made  at  special  term. 
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The  provisions  of  the  judgment  which  came  under 
consideration  on  the  appeal,  are  as  follows : 

"  And  it  is  further  adjudged,  that  the  construction  and 
operation  of  the  elevated  railroad  owned  and  operated 
by  the  said  defendants,  opposite  the  premises  No.  6 
Morris  street,  in  the  city  of  New  York,  the  property 
of  the  plain  tifiP,  and  situate  at  the  northeast  corner  of 
Morris  street  and  New  Church  street,  or  Trinity  Place, 
extending  eighty-three  feet  and  three  inches  or  there- 
abouts along  the  easterly  side  of  said  New  Church  street, 
has  diminished  the  permanent  value  of  the  said  premises 
to  the  amount  of  ten  thousand  dollars. 
*'And  it  is  further  adjudged,  that  after  the  expiration 
of  sixty  days  from  the  date  of  the  entry  of  this  judg- 
ment and  the  service  of  a  copy  thereof,  with  notice  of 
entry  upon  the  defendants'  attorneys,  the  defendants  the 
said,  the  Metropolitan  Elevated  Railway  Company,  and 
the  Manhattan  Elevated  Railway  Company,  and  each  of 
them,  and  all  persons  under  them  be,  and  they  hereby 
are  enjoined  and  restrained  from  operating  their  rail- 
road in  said  New  Church  street,  opposite  the  plaintiffs 
said  premises,  or  from  continuing  the  railroad  at  that 
place,  unless  within  the  said  sixty  days,  the  defendants 
shall  have  paid  or  tendered  to  the  plaintiff  or  his  attor- 
ney th^  said  sum  of  ten  thousand  dollars  with  interest 
thereon,  from  the  29th  day  of  June,  1888,  and  a  suffi- 
cient deed  for  execution  by  the  plaintiff  to  convey  to 
the  defendants,  or  either  of  them,  all  the  interest,  prop- 
erty, rights  and  easements  of  the  plaintiff  in  and  to  said 
New  Church  street,  in  front  of  the  said  premises  taken 
by  the  defendants  by  the  erection  and  operation  of  their 
said  railroad  as  the  same  existed  on  the  29th  day  of 
June,  1888,  and  the  plaintiff  shall  thereupon  have 
neglected  or  refused  to  execute  said  deed." 

Dames  &  Rapallo^  attorneys,  and  Charles  A,  Gardiner 

and  Brainard  ToUes,  of  counsel  for  appellants,  argued: 

I.  The  judgment  is  erroneous,  because  it  absolutely 
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enjoins  the  operation  of  the  defendants'  railway  unless 
the  defendants  tender  to  the  plaintiff  the  sum  of 
1 10,000.  The  judgment  leaves  but  two  courses  open 
to  the  defendants:  (1)  To  submit  to  the  operation  of 
the  injunction.  (2)  To  purchase  the  plaintiff's  ease- 
ments in  New  Church  street  at  the  price  fixed  by  the 
court.  There  was  a  third  course  which  the  defendants 
asked  to  have  left  open  to  them,  namely,  the  acquisi- 
tion of  plaintiff's  easements  by  the  exercise  of  the  power 
of  eminent  domain.  This  alternative  the  learned  judge 
below  refused  to  leave  open.  Under  the  judgment  as 
it  stands,  even  should  they  acquire  the  plaintiff's  ease- 
ments by  condemnation  proceedings,  they  would  be 
restrained  from  making  use  of  the  rights  thus  acquired 
for  the  operation  of  their  railway.  The  defendants  sub- 
mit that  there  is  no  precedent  for  such  a  refusal.  On 
the  contrary,  they  direct  the  attention  of  the  court  to 
the  fact  that  the  alternative,  which  the  defendants  re- 
quested the  court  to  leave  open,  is  one  which  has  been 
regarded  as  peculiarly  suited  to  the  circumstances  of 
such  cases  as  the  one  at  bar.  Henderson  v.  The  New 
York  Cent.  R.  R.  Co.,  78  N.  Y.  423 ;  Story  v.  The  New 
York  Elevated  R.  R.  Co.,  90  N.  Y.  179 ;  Glover  v.  Man- 
hattan Ry.  Co.,  51  JV^  Y.  Super.  Ct.  1 ;  Methodist  Society 
V.  Brooklyn  El.  R.  R.  Co.,  46  Hun,  530 ;  Vick  v.  City  of 
Rochester,  46  J3wn,  607 ;  Lohman  v.  St.  Paul,  etc.,  R. 
R.  Co.,  18  Minn.  174  ;  (a.)  The  statutory  method  of  ap- 
praisement is  the  one  directed  by  the  constitution. 
Sec.  7  of  art.  1  of  the  constitution  of  the  state  of  New 
York.  It  has  been  decided  that  the  method  prescribed 
by  the  constitution  for  ascertaining  the  compensation  to 
be  made  under  such  circumstances  is  exclusive,  and 
that  any  other  mode  of  appraisement  is  unconstitu- 
tional. Menges  v.  Citv  of  Albany,  56  JV.  Y.  374; 
Hilton  V.  Bender,  69  N.  Y.  86.  (&.)  The  statutory 
method  is  peculiarly  suited  to  the  nature  of  the  case, 
(c.)  The  initiation  and  supervision  of  the  statutory  pro- 
ceedings constitute  part  of  the  exclusive  jurisdiction  of 
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the  supreme  court  upon  which  this  court  should  with 
extreme  reluctance  infringe.  The  supreme  court  as- 
serts jurisdiction  to  entertain  condemnation  proceedings 
in  these  cases,  even  after  a  judgment  of  injunction  in 
another  court.  Matter  of  Kearney,  Daily  Beg.,  April 
14th,  1888  ;  Matter  of  Elevated  R.  R.  Cos.,  18  N.  Y. 
St  Rep.  144 ;  Insurance  Company  v.  Morse,  20  Wall. 
445  ;  Doyle  v.  Continental  Insurance  Company,  94  U. 
S^  535.  {d.)  The  amount  of  the  award  by  the  learned 
trial  judge  for  the  permanent  impairment  of  the  value 
of  plaintiff's  premises  by  the  taking  of  his  easement  in 
New  Church  street,  was  based  upon  such  slight  and 
unsatisfactory  evidence  that  a  re-examination  by  com- 
missioners appointed  expressly  for  that  purpose  is  de- 
sirable. 

:  II.  The  judgment  is  inconsistent  and  erroneous,  in 
that  it  adjudges  that  the  plaintiff's  premises  have 
already  been  permanently  depreciated  in  value  in  the 
sum  of  ten  thousand  dollars,  and  at  the  same  time 
directs  the  discontinuance  and  removal  of  defendants' 
railroad.  The  portion  of  the  judgment  which  adjudges 
that  the  plaintiff's  property  has  been  permanently  di- 
minished in  value  to  the  amount  of  ten  thousand  dollars, 
is  directly  opposed  to  the  remainder  of  the  judgment. 
It  assumes  that  the  injury  to  the  permanent  value  of 
plaintiff's  property  has  already  been  inflicted,  and  that 
the  damage  has  already  been  suffered.  The  language 
used  in  this  portion  of  the  judgment  is  such  as  would 
have  justified  a  provision  in  the  judgment  that  the 
plaintiff  recover  against  the  defendants  the  sum  of 
$10,000  as  damages  already  suffered.  The  defendants 
submit  that  this  provision  should  be  stricken  from  the 
judgment.  It  serves  no  useful  purpose.  No  relief  is, 
at  this  time,  granted  the  plaintiff  upon  it.  The  only 
effect  which  it  can  have,  and  the  effect  which  it  is  evi- 
dently intended  to  have,  is  to  bind  the  defendants  as  an 
adjudication  in  any  subsequent  controversy  with  respect 
to  this  property.     If  the  defendants  should  submit  to 
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the  operation  of  the  injunction  and  remove  their  struc- 
tures, it  would  afford  a  basis  for  an  application  to  the 
court  for  a  money  judgment.  Upon  such  an  applica- 
tion it  would  be  represented  that  the  final  clause  of  the 
present  judgment  was  intended  only  as  a  means  of  en- 
forcing the  payment  of  the  amount  of  the  permanent 
depreciation  in  the  value  of  his  property  adjudged  to 
have  been  suffered  by  the  plaintiff,  and  that  that 
remedy  having  failed,  the  court  should  grant  some 
other  means  of  enforcing  the  payment.  Only  by  a 
re-examination  of  the  merits  of  the  case  could  it  be  dis- 
covered that  the  clause  referred  to  was  a  superfluity 
and  did  not  express  the  judgment  of  the  court.  We 
cannot  believe  that  it  is  the  intention  of  the  court  to 
adjudge  that  the  plaintiff  has  already  suffered  damage 
by  a  permanent  depreciation  in  the  value  of  his  prop- 
erty. If  condemnation  proceedings  were  instituted  by 
the  defendants,  this  portion  of  the  judgment,  which  is 
not  a  determination  of  any  issue  raised  by  the  plead- 
ings, and  which  is  not  essential  to  any  relief  now 
granted  by  the  court,  would  be  invoked  by  Mr.  Eno  as 
a  prior  adjudication  of  the  issue  of  damages.  Upon  the 
discontin^uance  and  removal  of  defendants'  structures 
and  the  payment  of  all  the  loss  which  the  plaintiff  has 
suffered  up  to  this  time  by  reason  of  the  diminished 
rental  value  of  his  property,  the  plaintiff  will  be  re- 
stored to  his  former  position,  and  the  defendants  should 
be  free  from  all  further  liability.  Another  ground  for 
striking  this  provision  from  the  judgment  is,  that  it  is 
not  a  determination  upon  an  issue  raised  by  the  plead- 
ings. Neither  the  complaint  nor  the  answer  requests 
any  finding  by  the  court  of  the  amount  of  the  perma- 
nent depreciation  in  the  value  of  plaintiff's  property,  or 
presents  in  any  way  that  issue  to  the  court  for  adjudi- 
cation. 

John  E.  Parsons,  attorney,  and  Mr.  Man  of  counsel, 
for  respondent- 
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By  THE  Court. — Sedgwick,  Ch,  J. — This  was  an 
equity  action  in  which  the  plaintiff  asked  for  a  perma- 
nent injunction  restraining  the  defendants  from  operat- 
ing or  maintaining  their  elevated  railroad  in  front  of 
plaintiff's  premises. 

The  defendants  object  to  the  judgment  that  it  abso- 
lutely enjoins  the  operation  of  the  defendants'  railway, 
unless  the  defendants  tender  to  the  plaintiff  the  sum  of 
$10,000. 

The  testimony  shows  that  the  plaintiff  was  entitled 
to  an  absolute  and  unconditional  judgment  of  injunc- 
tion and  the  condition  by  which  the  defendants  might 
be  relieved  from  such  an  injunction  was,  a  grace  or 
privilege  to  the  defendants  of  which  they  cannot  com- 
plain. The  N.  Y.  National  Exchange  Bk.  v.  The  Met- 
ropolitan Elevated  Railway  Co.  et  al.,  53  N.  Y.  Super. 
Ct.  511.  This  decision  was  affirmed  by  the  court  of 
appeals. 

I  am  of  opinion,  that  it  was  not  injurious  to  the  de- 
fendants that  the  court  should  hear  testimony  as  to 
what  was  the  proper  sum  to  be  named  in  the  condition 
that  has  been  alluded  to,  and  to  specifically  find  what 
sum  the  defendants  should  pay  if  they  wished  to  be 
freed  from  their  obligation  to  abate  the  wrong,  that 
consisted  in  their  illegal  maintenance  and  operation 
of  their  road.  The  court  did  not  adjudge  that  the  de- 
fendants should  pay  the  sum.  If  all  these  matters 
were  stricken  from  the  case,  there  would  remain  an 
unassailable  judgment  that  the  defendants  should  stop 
persisting  in  their  wrong  to  the  plaintiff.  To  the  gen- 
eral position  that  the  defendants  desire  now  to  acquire 
the  plaintiff's  property  in  a  legal  manner,  the  plaintiff 
is  right  in  replying,  that  there  had  been  full  opportunity 
for  that  before  the  judgment  was  rendered. 

The  judgment  should  be  affirmed  with  costs. 

Freedman  and  Ingraham^,  JJ.,  concurred. 
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CHARLES  CORDS,  Appellant  v.  THE  THIRD  AV- 
ENUE RAUJIOAD  COMPANY,  Respondent. 

Negligence,  evidence  insufficient  io  establish. 

In  this  case  it  being  consistent  with  the  testimony  that  the  party  injured 
(a  child)  by  being  run  over  by  one  of  defendant's  cars,  came  into  con- 
tact with  the  horses  at  the  side  so  suddenly  that  the  consequences  were 
nnavoidiible,  it  was  Held^  that  the  complaint  was  properly  dismissed. 

Before  Sedgwick,  Ch.  J.,  and  Ingraham,  J. 

Decided  January  7,  1889. 

Appeal  by  plaintiff  from  judgment  dismissing  the 
complaint. 

The  facts  sufficiently  appear  in  the  opinion. 

Miller  &  Savage^  attorneys,  and  Oeorge  W.  Miller  of 
counsel  for  appellant,  on  the  question  considered  in  the 
opinion,  argued : — 

I.  The  court  below  overlooked  a  rule  applicable  to 
such  cases  which  is  thoroughly  well  settled,  and,  it  is 
submitted,  is  controlling  in  this  case.  The  rule  is  thus 
stated  in  the  very  recent  case  of  Breen  v.  N.  Y.  C.  R. 
R.  Co.,  in  the  Court  of  Appeals,  109  N,  Y.  297.  "In 
an  action  for  negligence  where  the  thing  causing  the 
injury  is  shown  to  be  under  the  control  of  defendant, 
and  the  accident  is  such  as  does  not  happen  in  the 
ordinary  course  of  business,  if  reasonable  care  is  used, 
in  the  absence  of  explanation  by  defendant,  it  affords 
sufficient  evidence  that  the  accident  arose  from  want  of 
care  on  its  part."  This  case  merely  followed  and  con- 
firmed the  same  doctrine  as  held  in  Russell  v.  Steamboat 
Co.,  50  N.  r.  126-7-8 ;  Caldwell  v.  Steamboat  Co.,  47 
AT.  r.  282 ;  Seybolt  v.  N.  Y.  &  E.  R.  R.,  95  JST.  T. 
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562-568.  While  the  affirmative  is  upon  plaintijS  to 
prove  negligence,  it  is  not  necessarily  to  be  sustained 
by  "  positive  and  direct  evidence ; "  "  proof  of  circum- 
stances from  which  the  inference  may  fairly  be  drawn  Ls 
suflBcient"  "where  the  inferences  are  not  certain  and 
incontrovertible,  for  the  jury  to  decide."  Hart  v.  H. 
R.  R.  B.  Co.,  80  iV:  Y.  622.  Although  there  may  have 
been  no  eye-witness  of  the  whole  occurrence,  negli- 
gence of  defendant  and  want  of  contributory  negligence 
may  be  found  from  circumstances  proved.  Smedis  r. 
R.  R.  Co.,  23  Eun,  279;  88  N.  Y.  13 ;  Jones  v.  R.  R. 
Co.,  28  Sun,  364-366.  "  Plaintiff  is  entitled  to  have 
the  issue  of  negligence  submitted  to  a  jury  w^hen  it  de- 
pends upon  conflicting  evidence,  or  on  inferences  to  be 
drawn  from  circumstances  in  regard  to  which  ther^  is 
room  for  a  difference  of  opinion  among  intelligent  men." 
Payne  v.  Troy  &  B.  R.  R.  Co.,  83  N.  Y.  572 ;  R.  R.  Co. 
V.  Stout,  17  Wallace^  U.  S.  657,  and  numerous  other 
cases.  It  is  submitted  that  the  case  cited  by  the  trial 
judge,  Searlest^.Manhatten  R.  Co.,  101  iV.  Y.  661,  is  in 
no  sense  like  the  one  at  bar.  That  was  an  action  for 
an  injury  alleged  to  have  been  caused  by  negligence  of 
defendant  by  reason  of  a  cinder  falling  from  one  of  de- 
fendant's engines  and  striking  plaintiff  in  the  eye  while 
riding  on  a  street  car  beneath.  There  was  no  nonsuit. 
The  court  of  appeals  merely  held,  upon  a  consideration 
of  all  the  evidence,  pro  and  con,  that  "  there  was  an 
utter  failure  of  evidence  to  show  that  the  accident  oc- 
curred from  any  fault,  negligence  or  unskill fulness  on 
the  part  of  defendant." "  The  undisputed  evi- 
dence shows  that  all  the  appliances  used  to  prevent  the 
escape  of  sparks  and  cinders,  were  skillfully  made  and 
were  the  best  known,"  etc. 

There  are,  however,  numerous  cases  reported  which 
are  on  all  fours  with  the  case  at  bar,  and  which  clearly 
show  the  error  in  granting  the  nonsuit.  Bahrenburg 
V.  Brooklyn  City  &  H.  P.  R.  R.,  56  N.  Y.  652 ;  Thurber 
t?.  H  B.  M.  &  T.  R.  R.,  60  iV:  F.  326 ;  Fallon  v.  Central 
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Park,  N.  &  E.  R.  R.,  64  iV^.  F.  13 ;  Murphy  v.  Orr,  96 
N,  Y.  14 ;  Birkett  v.  Ice  Company,  41  HuUf  404 ; 
Kuntz  V.  City  of  Troy,  104  iVT.  Y.  344. 

II.  Ill  view  of  the  last  point  it  would  seem  clear  that 
the  injury  to  the  child  in  this  case  was  attributable  to 
one  of  two  causes :  either  negligence  of  the  driver  of 
the  car,  or,  negligence  of  the  child  and  his  mother. 
The  latter  cannot  be  presumed.  The  evidence  wjis 
ample,  within  the  cases  cited,  to  show  no  contributory 
negligence,  or  at  least  to  make  it  a  question  for  the 
jury.  "The  plaintiff  is  entitled  to  the  most  favorable 
inferences  deducible  from  the  evidence."  Kuntz  i?.  City 
of  Troy,  104  N.  Y.  352.  The  injury  is  not  to  be  pre- 
sumed to  have  occurred  from  normal  causes,  or  without 
negligence  somewhere.  The  only  inference  left  is  that 
it  was  caused  by  the  negligence  of  the  driver.  At  least, 
the  jury  should  have  been  allowed  to  decide  that  ques- 
tion. IE  the  .(driver,  on  a  clear  day,  on  a  cle.ar  street, 
where  children  and  others  were,  and  had  a  right  to  be, 
did  not  see  the  child,  he  was  negligent.  If  he  did  see 
it,  and  did  not  use  proper  care  to  avoid  running  over  it, 
he  was  negligent.  Whether  negligent,  the  circum- 
stances being  proved,  was  a  question  of  fact  for  the 
jury. 

Hoadly,  Lauterhach  &  Johnson^  attorneys,  and  Wm, 
N.  Coheiiy  of  counsel  for  respondent,  on  the  question 
considered  in  the  opinion,  argued  : — 

"A  judge  will  not  be  justified  in  leaving  the  case  to 
the  jury  when  the  plaintiff's  evidence  is  equally  consis- 
tent with  the  absence  as  with  the  existence  of  negli- 
gence in  the  defendant.  In  such  case  the  party  affirming 
negligence  has  altogether  failed  to  establish  it."  Benlec 
c.  N.  Y.  &  Harlem  R.  R.  Co.,  59  N.  Y.  356  ;  Hayes  v. 
The  Forty-second  street  R.  R.  Co.,  97  N,  Y.  259  ;  Searles 
V.  Manhattan  Railway  Co.,  101  N.  Y.  661 ;  Taylor  v.  City 
of  Yonkers,  105  N,  Y.  202. 
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By  the  Court. — Sedgwick,  Ch.  J. — The  action  was 
for  damages  for  the  loss  of  the  services  of  the  plaintiffs 
child,  caused  by  the  negligence  of  defendant's  ser- 
vants in  driving  a  car  of  defendant's  so  that  the  child 
was  knocked  down  by  the  horses  and  seriously  hurt. 

In  my  judgment,  there  were  no  facts  in  the  case 
which  would  have  justified  the  judge  in  submitting  to 
the  jury  the  issue  of  negligence.  The  negligence 
charged  against  the  driver  of  the  car,  was  in  not  stop- 
ping the  horses  before  they  ran  over  the  child.  There 
was  however  no  fact  which  tended  to  show  that  at  any 
point  of  time,  the  child  was  at  a  place  where  the  driver 
could  have  seen  him  and  then  have  managed  the  horses 
so  that  the  child  would  not  have  been  knocked  down  by 
them.  It  was  consistent  with  the  testimony  that  the 
child  came  into  contact  with  the  horses  at  the  side  and 
so  suddenly,  that  the  consequences  were  unavoidable. 

There  was  no  presumption  of  negligence.  Until  the 
contrary  is  shown  it  is  to  be  assumed  that  the  driver 
did  his  duty  in  looking  ahead  over  his  pathway  and 
would  have  avoided  whatever  it  was  his  duty  to  avoid. 
To  show  that  he  neglected  this  duty,  it  was  necessary 
to  show  that  the  child  was  in  the  way  and  that  it  was 
the  duty  of  the  driver  of  the  car  to  see  him.  There 
was  an  absence  of  testimony  in  this  respect. 

The  judgment  should  be  affirmed  with  costs. 

Ingraham,  J.,  concurred. 


STEBNBERGEB  v.  BERNHEIMEB.         823 
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LOUIS  STERNBERGER,  et  al.,  Respondents  v.  MEY- 
ER A.  BERNHEIMER,  Impleaded  with  JOSEPH 
FALK  AND  GEORGE  W.  FALK,  Appellant. 

JudgmerU,  error  in  entering  on  general  verdict,  how  corrected — Joint  con- 
tract, evidence  to  establish,  pool,  evidence  of  entering  into  with  acts  and 
declarations  sufficient — Pool,  definition,  resort  to  cases  may  be  had  for. 

Ad  error  in  entering  judgment  against  one  of  two  conti'actors  (the  other 
not  having  been  served)  upon  a  general  verdict  against  the  one  who 
litigated  can  be  remedied  by  motion  only. 

Joint  conti'act  may  be  shown  by  testimony  of  witnesses  that  the  defend- 
ants entered  into  a  pool  to  purchase,  and  by  their  act  and  declamtion 
showing  that  the  purchase  was  a  joint  venture,  and  that  they  used  the 
woi-d  **  Pool  ^  as  designating  a  joint  venture  in  which  they  were  to  be 
engaged. 

Pool,  definition  of,  a  resort  to  reported  cases  might  properly  be  made  for 
its  definition. 

Before  Sedgwick,  Ch.  J.,  and  Ingraham,  J. 

Decided  January  7,  1889. 

Appeal  by  defendant  from  judgment  entered  upon 
verdict  of  jury. 

This  action  was  brought  to  recover  c(9mmissions 
alleged  to  have  been  earned  by  Louis  Sternberger,  a 
stock  broker,  for  services  alleged  to  have  been  rendered 
by  him  as  broker'  in  the  purchase  by  him  for  the  defend- 
ants jointly  and  at  their  request  certain  shares  of  stock, 
and  for  a  balance  due  on  the  purchase  money  of  such 
stock  advanced  by  him  for  the  purchase  thereof  at  the 
request  of  the  defendants.  The  complaint,  among  other 
things,  alleged  that  the  defendants  were  copartners  in 
a  joint  venture  and  business  dealing  in  said  stock. 

The  summons  was  not  served  on  defendant  Joseph 
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Falk  and  he  did  not  appear  or  answer.  The  other  two 
appeared  and  answered. 

On  the  trial  the  jury  found  a  general  verdict  for 
plaintiff  against  the  defendant  Meyer  A.  Bernheimer 
and  assessed  the  plaintiff's  damages,  and  also  found 
a  general  verdict  in  favor  of  defendant,  George  Falk. 
On  this  verdict  a  judgment  was  entered  in  favor  of  the 
plaintiff  against  the  defendant  Meyer  A.  Bernheimer  for 
the  damages  assessed  by  the  jury  and  costs  as  taxed, 
and  in  favor  of  defendant  George  Falk  against  the 
plaintiff,  adjudging  that  the  complaint  be  dismissed  on 
the  merits  as  against  defendant  George  Falk,  and  that 
defendant  George  Falk  recover  of  plaintiff  his  costs  as 
taxed. 

Other  facts  appear  in  the  opinion. 

Bettens  &  Lilientkaly  attorneys,  and  Jesse  W.  LUienr 
thai  of  counsel  for  appellant,  argued : — 

I.  The  judgment  on  the  verdict  has  been  erroneously 
entered  and  should  be  reversed,  and  a  new  trial  should 
be  granted.  Three  defendants,  Bernheimer,  Joseph 
Falk  and  George  Falk,  are  sued  upon  a  joint  liability 
and  only  two,  Bernheimer  and  George  Falk,  are  served 
and  appear.     The  jury  rendered  a  verdict  against  de- 

.iendant  Bernheimer  and  in  favor  of  defendant  George 
Falk.  The  plaintiff's  proof  is  to  the  effect  that  Joseph 
Falk,  the 'defendant  not  served,  employed  the  plaintiffs 
as  brokers  to  purchase  stock  for  a  "  pool,"  composed 
of  himself,  Brunner,  Cahn,  Bernheimer  and  George 
Falk.  The  appellant,  Bernheimer,  was  entitled  to  have 
the  judgment  entered  against  defendant,  Joseph  Falk, 
the  alleged  co-contractor,  as  well  as  against  himself, 
so  that  joint  property  might  be  applied  to  satisfy  the 
execution.  Niles  v.  Battershall,  2  Roht,  146,  S.  C.,  18 
Abh.  Fr.  161 ;  Nelson  v.  Bostwick,  5  Eillj  37 ;  Pro- 
duce Bk.  V,  Morton,  67  N.  Y.  199 ;  National  Bk.  v. 
Spencer,  19  Him,  569. 

II.  Assuming  that  the  respondents  were  not  bound 
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to  enter  up  judgment  against  the  co-contractor  of  the 
appellant,  sued  but  not  served,  they  at  all  events  had 
this  right,  and  therefore  the  effect  of  the  omission  so  to 
do,  was  to  release  said  co-contractor.  And  the  effect  of 
releasing  him  would  be  to  deprive  the  appellant  of  his 
right  to  enforce  contribution,  and  therefore  the  judg- 
ment entered  against  appellant  alone  was  erroneous  in 
depriving  him  of  this  substantial  right,  and  should  be 
reversed.  Waggoner  v.  Walrath,  24  Hun^  443  ;  Tobias 
V.  Rogers,  13  N.  Y,  59. 

III.  The  motion  for  the  nonsuit  should  have  been 
granted.  It  was  made  at  the  close  of  the  plaintiffs' 
case,  and  again  before  the  summing  up,  on  the  ground 
that  the  complaint  states  a  joint  employment  in  a  joint 
venture  undertaken  by  the  three  defendants,  while 
there  was  no  evidence  to  establish  a  joint  venture.  The 
case  was  allowed  to  go  to  the  jury,  although  there  was 
no  evidence  of  a  joint  adventure,  unless  the  evidence 
of  a  "  pool,"  without  any  explanation  of  its  meaning,  or 
how  it  was  understood  by  an^'^  of  the  parties,  be  such 
evidence.  It  will  be  conceded  that  the  burden  is  on 
the  plaintiffs  to  prove  the  material  allegations  of  the 
complaint  denied  by  the  answers.  Now,  then,  will  the 
court  take  judicial  notice  that  a  "pool"  is  a  joint 
venture  ?  The  utmost  diligence  of  counsel  has  failed 
to  find  a  single  expression  of  opinion  in  the  books  to 
warrant  such  an  assumption.  The  only  references  to 
the  word  "  pool "  that  have  been  found  are  contained 
in:  Kilboume  v.  Thompson,  103  U.  S.  168;  Harris  v. 
White,  81  N.  r.  532. 

Counsel  here  entered  into  an  extended  analysis  of 
the  evidence  to  show  that  apart  from  the  expression 
"  pool "  there  was  no  evidence  of  a  joint  adventure. 

D.  Solis  Ritterhand,  attorney,  and  James  M.  Smith 
of  counsel  for  respondents. 

By  the  Court. — Sedgwick,  Ch.  J. — The  action  was 
upon  a  joint  liability  on  contract.     One  defendant  was 
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not  served  and  did  not  appear.  The  trial  proceeded 
against  the  other  two  defendants.  The  verdict  was 
against  one  of  these  and  in  favor  of  the  other.  Judg- 
ment was  entered  against  the  former  individually,  who 
is  the  appellant  here.  On  the  appeal  he  claims  that  the 
judgment  should  have  been  entered  against  him  and 
the  defendant  not  served,  jointly.  The  duty  of  enter- 
ing judgment  upon  a  general  verdict,  is  upon  the  clerk. 
§  1189  Code  Civil  Procedure.  A  mistake  by  him  is  to  be 
remedied  by  motion  to  the  court  and  then,  if  the  motion 
be  denied,  by  appeal  from  the  order  made.  The  remedy 
is  not,  by  an  appeal  from  the  judgment.  Wright  c. 
Nostrand,  94  If.  Y.  41,  and  the  cases  there  cited. 

Upon  the  trial  the  defendants  asked  for  a  dismissal  of 
the  complaint,  on  the  ground  that  the  evidence  did  not 
show  any  joint  venture  or  joint  liability.  The  learned 
counsel  for  appellant  supposes,  that  the  only  testimony 
that  would  tend  to  show  a  joint  interest  or  contract, 
was  the  use  by  witnesses  of  the  word  "  pool,"  and  he 
urges  that  the  word  "pool"  is  unknown  to  the  law, 
and  was  not  at  all  explained  on  the  trial.  This  does 
not  do  justice  to  the  evidence.  The  jury  could  know 
what  was  intended  by  the  parties,  because  the  testimony 
showed  what  was  done,  in  the  "  pool "  under  the  joint 
order  given  by  the  parties,  and  the  recognition  by  the 
appellant  that  the  plaintiffs  had  acted  properly.  I  think 
also,  that  so  many  decisions  have  been  made  concern- 
ing pools  that  resort  to  the  cases  might  be  made  prop;- 
erly  for  a  definition  of  the  word.  It  is  unnecessary  to 
refer  to  them,  because  the  acts  and  declarations  of  the 
parties  showed  what  they  meant  when  the  word  was 
used. 

The  condition  of  the  testimony  would  not  justify  a 
setting  aside  of  the  verdict  as  against  the  weight  of 
evidence. 

The  judgment  and  order  appealed  from  should  be 
affirmed  with  costs. 

Ingraham,  J.,  concurred. 
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EVA  HEATON,  Respondent  v.  LEONARD  F. 

TRACY,  Appellant. 

opening  ami  closing  argument,  which  party  entitled  to  same. 

Where  the  defendant  has  the  affirmative  of  an  issue,  he  has  the  right  to 
open  and  close  the  argument  to  the  jury,  and  it  is  error  to  deny  him  the 
right.  Murray  r.  N.  Y.  Life  Ins.  Co.,  85  N.  F.  236.  It  is  a  legal  right 
not  resting  upon  the  discretion  of  the  court,  and  if  denied  and  exception 
is  taken  to  the  denial,  is  subject  to  review  on  appeal. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  JJ. 

Decided  January  7,  1889. 

Appeal  from  judgment  entered  in  favor  of  the  plaint 
iff  upon  the  verdict  of  a  jury,  and  from  order  denying 
defendant's  motion  for  a  new  trial  upon  the  minutes. 


James  H,  Elliot^  attorney,  and  Austen  G.  Fox,  of 
counsel  for  appellant,  argued : — 

It  was  error  to  deny  to  the  defendant  the  reply  in 
summing  up  and  the  closing  argument.  The  defendant 
had  the  affirmative  of  the  issues.  He  had  the  right  to 
open  and  to  close ;  certainly  the  same  right  to  close  that 
he  had  to  open.  "  The  right  of  the  party  holding  the 
affirmative  upon  an  issue  of  fact  to  open  and  close  the 
evidence,  and  upon  the  final  submission  of  the  case  to 
the  jury  to  reply  in  summing  up,  is  too  well  settled  to 
admit  of  any  question.''  This  is  the  language  of  the 
opinion  of  the  court  in  Murray  v.  N.  Y.  Life  Ins.  Co., 
85  N.  T.  236 ;  citing  Millerd  v.  Thorn,  56  N.  Y.  402. 
See  also :  Elwell  v.  Chamberlain,  31  N.  Y.  611 ;  Hoxie 
r.  Greene,  37  How.  97  ;  DeGraff  v.  Carmichael,  13  Eim^ 
129 ;  linsley  ».  Europ.  Petr.  Co.,  3  Lans.  176 ;  Opper 
V.  Caillon,  9  Daly^  157 ;  Brennan  v.  Security  Life  Ins. 
Co.,  9  lb.  166 ;  Katz  v.  Kuhn,  4  lb.  296 ;  Morss  v.  Gleason, 
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2  Hun^  31 ;  Huntington  v.  Conkey,  33  Barb.  218 ;  Ayr- 
ault  V.  Chamberlain,  33  Ih.  229 ;  Davis  v.  Mason,  4  Pick, 
156 ;  Stormont  v.  Waterloo  L.  &  C.  Ass.  Co.,  \  F.  &  F. 
22 ;  Hill  r.  Fox,  1  lb.  130 ;  Geach  v.  IngalL  14  Mee.  & 
Wei.  95;  Ashley  v.  Bates,  15  lb.  589;  Barker  v.  Mal- 
colm, 7  a&P.  101 ;  Mills  V.  Oddy,  6  lb.  738 ;  Huckman 
V.  Fernie,  3  Mee.  &  Wei.  505.  This  is  a  legal  right  not 
resting  in  the  discretion  of  the  court,  and  when  insisted 
on  and  denied  may  be  excepted  to,  and  the  ruling  re- 
viewed upon  appeal  from  the  judgment:  Cases  before 
cited ;  also  Howard  v.  Hayes,  47  Super.  Ct  (15  J.  &  S.) 
89.  In  Davis  v.  Mason,  4  Pick.  156,  before  cited,  the 
judgment  was  reversed  on  the  sole  ground  of  error  in 
ruling  upon  this  question,  although  the  Appellate  Court 
thought  that  the  verdict  was  right. 

Barlow  S  Carman^  attorneys  for  respondent,  ar- 
gued : — 

It  was  no  error  to  deny  the  defendant  the  closing  of 
the  argument,  as  the  burden  of  proof  and,  with  that, 
the  affirmative  of  the  issues  on  the  pleadings,  as  amend- 
ed, still  remained  with  the  plaintiff.  The  plaintiff,  in 
his  complaint,  alleges  that  on  or  about  the  16  th  day  of 
January,  1882,  the  defendant  made  his  certain  promis- 
sory note  in  writing,  bearing  date  on  that  day,  wherein 
and  whereby  the  said  defendant  promised  to  pay  on  de- 
mand, after  date  thereof,  to  the  order  of  the  plaintiff, 
the  sum  of  $5,000,  with  interest  from  the  date  thereof, 
for  value  received,  and  delivered  the  said  note  to  the 
plaintiff,  who  is  now  the  lawful  owner  and  holder  there- 
of ;  that  the  payment  of  said  note  was  duly  demanded 
and  refused ;  that  no  part  of  said  note  has  ever  been 
paid,  and  that  there  is  now  due  and  owing  to  the  plaint- 
iff on  account  thereof  the  sum  of  $5,000,  and  interest 
thereon  from  the  16th  day  of  January,  1883. 

The  defendant  in  his  answer,  as  amended,  says: 
"  2nd. — The  defendant  admits  that  on  or  about  the  16th 
day  of  January,  1882,  he  delivered  to  the  plaintiff  a 
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promissory  note  for  the  sura  of  $5,000,  and  that  he  has 
not  paid  the  said  note."  "  Srd. — The  defendant,  fur- 
ther cinswering,  alleges  that  he  received  no  considera- 
tion nor  value  for  the  said  note  as  aforesaid  delivered 
by  the  defendant  to  the  plaintiff,  and  that  the  same  was 
and  is  wholly  void  for  want  of  consideration." 

Right  to  open  and  close.  If  plaintiff  has  to  give  any 
evidence  in  order  to  be  entitled  to  a  verdict  for  the 
amount  claimed,  he  has  the  right  to  begin  by  opening, 
the  case  to  the  jury  and  adducing  his  evidence  first. 
The  recent  decisions  seem  to  regard  the  question  as  to 
which  pcarty  shall  open  the  case,  as  one  of  practice,  to 
be  regulated  by  the  discretion  of  the  judge,  and  that 
his  decision  upon  it  is  not  a  subject  of  exception.  In 
Booth  V.  MHlns,  15  M.  &  W.  669,  it  was  said  that  "  the 
weight  of  authority  seems  to  hold  that  an  erroneous 
niling  as  to  the  right  to  begin,  to  be  ground  for  a  new 
trial,  must  have  worked  manifest  injustice."  We  can- 
not see  that  the  defendant  suffered  from  the  ruling  in 
the  case,  and  if  we  had  the  power  to  review  a  decision 
upon  a  matter  which  is  the  subject  of  discretion  we 
should  not  be  disposed  to  reverse  the  judgment  in  the 
case  for  error  in  the  exercise  of  discretion. 

By  the  Court. — Freedman,  J. — The  question  pre- 
sented by  the  appeal  is  not  controlled  by  the  pleadings 
as  they  originally  stood.  The  answer,  as  amended  upon 
the  trial,  entitled  the  plaintiff  to  the  direction  of  a  ver- 
dict for  the  amount  of  the  promissory  note  sued  upon, 
unless  the  defendant  established  at  least  one  of  the  two 
affirmative  defenses  pleaded,  viz. :  duress  and  no  con- 
sideration. Upon  this  issue  the  trial  judge  properly 
held  that  the  defendant  had  the  affirmative  and  that  he 
was  entitled  to  open  the  case. 

The  burden  of  establishing  a  defense  having  thus 
been  put  on  the  defendant,  and  the  defendant,  as  must 
be  assumed  from  the  case  as  settled,  having  given  evi- 
dence upon  which  the  jury  might  have  found  in  favor 


< 


\ 


830  BROWN  V.  RECKNAGEL. 

Statement  of  the  Case. 

of  both  grounds  of  defense,  it  was  error  thereafter  to 
deny  to  the  defendant  the  right  to  make  the  closing  ar- 
gument to  the  jury.  Murray  v.  N.  Y.  Life  Ins.  Co.,  85 
N.  Y.  236.  The  jury  having  found  for  the  plaintiff, 
the  error  aforesaid  calls  for  reversal. 

The  judgment  and  order  should  be  reversed  and  a 
new  trial  ordered  with  costs  to  appellant  to  abide  the 
event. 

Sedgwick,  Ch.  J.,  and  Ingraham,  J.,  concurred. 


ROBERT  BROWN,  et  al.,  as  Administrators,  &c., 
Respondents  v.  CARL  L.  RECKNAGEL,  et  al.. 
Appellants. 

Verdict  of  a  Jurt/,  under  instructions  not  excepted  to,  when  the  result  of  dis- 
criminations that  are  not  apparent,  not  to  beset  aside  for  that  reason. 

Where  under  the  instructions  of  the  court,  not  excepted  to»  the  jury 
reached  a  conclusion  evidently  by  discriminations  made  under  the  in-* 
Btructions,  the  result  of  their  discriminations  is  not  to  be  set  aside  solely 
for  the  reason  that  it  is  not  apparent  how  they  arrived  at  the  result  It 
must  be  sustained,  if  under  the  whole  charge  and  upon  the  whole  case, 
no  sufficient  reason  appears  to  set  aside  the  verdict. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingrahah,  JJ. 

Decided  January  7,  1889. 

Appeal  from  judgment  in  favor  of  the  plaintiffs  en- 
tered upon  the  verdict  of  a  jury,  and  from  order  deny- 
ing defendants'  motion  upon  the  minutes  for  a  new  trial. 

Seward^  DaCoata  &  Guthrie^  attorneys,  and  William 
D.  Guthrie  of  counsel,  for  appellants. 
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Henry  G.  AtwateVy  attorney  and  of  counsel,  for  re- 
spondents. 

By  the  Coijrt.— Freedman,  J. — This  action  was 
brought  by  the  plaintiffs  to  recover  $831.67  for  commis- 
sions earned  by  their  intestate,  Gerhard  Henry  Koop, 
under  a  certain  contract  with  the  defendants  for  the 
prosecution  and  collection  of  certain  claims  of  the  de- 
fendants. 

The  defendants,  at  the  trial,  insisted  that  Koop  had 
done  a  large  part  of  the  work  necessary  to  be  done, 
through  an  attorney,  Jerome  F.  Manning ;  that  Koop 
had  authorized  Manning  to  collect  from  the  defendants 
money  to  be  used  in  the  prosecution  of  the  claims  un- 
der an  agreement  that  the  amounts  so  advanced  should 
be  deducted  from  the  amount  of  the  commissions  to  be 
earned  by  Koop ;  and  that  pursuant  to  such  authority 
Manning  had  made  such  an  agreement  with  the  defend- 
ants, and  upon  thd  faith  of  such  agreement  the  de- 
fendants had  paid  to  Manning  various  sums  of  money 
amounting  in  the  aggregate  to  about  $750. 

The  substantial  controversy  at  the  trial  was  as  to 
whether  the  defendants  had  paid  these  sums  on  Koop's 
account  or  on  the  individual  responsibility  of  Manning. 

The  only  direct  evidence  adduced  on  this  point  by  the 
defense  was  the  testimony  of  Manning.  He  was  not 
only  impeached,  but  the  force  of  his  testimony  was 
weakened  by  the  fact,  among  other  things,  that  at  one 
time  he  had  given  to  the  defendants  his  individual  note 
for  one  of  the  sums  so  obtained,  and  that  none  of  the 
moneys  had  been  paid  over  to  Koop.  The  entries  on 
the  books  of  the  defendants  which  got  into  the  case  on 
the  cross-examination  of  Manning,  were  not  conclusive. 

The  issue  was  submitted  to  the  jury  who  found  a  ver- 
dict for  the  plaintijffs  for  $400. 

The  defendants  now  claim  that  this  verdict  is  incon- 
sistent and  illogical  and  therefore  contrary  to  the  evi- 
dence. 
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In  submitting  the  issue  above  referred  to  to  the  jury, 
the  trial  judge,  among  other  things,  charged  as  follows, 
viz. :  '*  If  you  find  that  there  is  any  reasonable  distinc- 
tion which  ought  to  be  applied  between  these  various 
payments, — that  is  to  say,  that  there  is  evidence  before 
you  that  one  was  meant  to  be  a  payment  on  account  of 
Mr.  Koop  and  another  made  specially  to  Mr.  Manning 
himself,  you  will  treat  the  account  accordingly  as  you, 
as  merchants,  understand.  On  the  other  hand,  if  you 
think  they  were  all  covered  by  the  same  general  idea, 
then  you  will  find  accordingly." 

To  this  part  of  the  charge  no  exception  was  taken, 
although  the  defendants  did  except  to  a  prior  part  of 
the  charge  which  left  it  for  the  jury  to  say  whether  the 
money  was  advanced  to  Manning  on  his  own  individual 
responsibility.  Under  this  instruction  the  jury  discrimi- 
nated, and  the  result  of  their  discrimination  is  not  to  be 
set  aside  solely  for  the  reason  that  it  is  not  apparent  how 
they  arrived  at  the  result.  Sufiice  it  to  say,  that  under 
the  whole  charge  and  upon  the  whole  case,  no  sufficient 
reason  appears  why  the  verdict  should  be  set  aside. 

There  was  no  error  calling  for  reversal  in  the  admis- 
sion or  rejection  of  evidence  or  in  the  charge  as  deliv- 
ered, and  none  of  the  exceptions  taken  are  tenable. 

The  judgment  and  order  should  be  affirmed  with 
costs. 

Sedgwick,  Cb.  J.,  and  Ingraham,  J.,  concurred. 
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MILTON  J.  ROBERTS,  Plaintiff  and  Respondent  v. 
CHARLES  C.  LLOYD,  Defendant  and  Appellant. 

An  exception  to  the  instructions  of  the  court  to  the  juryy  should  be  specific, 

and  tf  general,  is  untenable. 

Jd  this  case,  where  a  recovery  was  sought  upon  a  contract  for  medical 
serrice  for  a  year,  at  a  given  price,  the  ti'ial  judge  held  that  the  defend- 
ant had  not  proved,  nor  given  evidence  tliat  tended  to  pn)ve,  that  he 
had  the  right,  if  dissatisfied,  to  withdraw  his  child  fix>m  plaintifi'^s  pro- 
fessional treatment  at  the  end  of  six  months,  as  claimed  in  the  answer. 

Entertaining  this  view,  and  the  answer  admitting  a  contract  for  a  year, 
the  judge  instructed  the  jury  to  find  a  veixlict  for  the  plaintiff  in  the  sum 
of  $350,  with  interest  which  remained  due  under  the  contract  between 
the  parties  as  the  judge  assumed  it  was  proven. 

To  said  instiniction  the  counsel  for  the  defendant  excepted.  The  excep- 
tion is  untenable  because  it  is  a  general  one,  and  because  on  examina- 
tion of  the  evidence,  it  is  found  to  be  insufficient  to  establish  the  defense 
in  the  paiticulara  stated  by  the  judge. 

If  there  was  any  other  question  upon  which  the  defendant  claimed  the 
right  to  go  to  the  jury,  it  should  have  been  pointed  out  for  consideration 
by  defendant's  counsel. 

Before  Sedgwick^  Ch.  J.,  Freedman  and  Ingraham,  J  J. 

Decided  January  7,  1889. 

Appeal  from  judgment  entered  in  favor  of  the  plaint- 
iff upon  the  verdict  of  the  jury,  and  from  order  deny- 
ing defendant's  motion  upon  the  minutes  ^or  a  new  trial. 

S.  F.  Kneelandy  attorney  and  of  counsel  for  appellant, 
argued : — 

The  rule  to  be,  that  where  both  plaintiff  and  defend- 
ant seek  to  take  the  case  from  the  jury  by  a  motion  to 
the  court  for  dismissal,  nonsuit  or  direction  to  find  a 
verdict,  they  elect  to  consider  it  a  question  of  law,  and 
an  exception  to  a  direction  to  find  against  them  will  not 
be  sufficient  to  raise  the  questions  sought  to  be  raised  in 
this  case,  but  whenever  but  one  side  asks  the  court  to 
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tiike  it  from  the  jury,  the  other  side  may  rest  securely 
upon  an  exception  to  the  decision  of  the  court  against 
him  without  any  specific  request  to  charge. 

The  leading  case  on  this  point  is  Stone  v.  Flower,  47 
iV.  Y.  566.  The  court  of  appeals  there  held  that 
where,  upon  the  trial  of  an  action  there  are  disputed 
questions  of  fact,  a  direction  by  the  court  to  the  jury  to 
find  for  the  defendant  is  in  effect  a  decision  that  the 
plaintiff  is  not  entitled  to  recover  upon  any  finding  war- 
ranted by  the  testimony,  and  the  exception  to  such 
direction  is  sufficient  to  present  the  question  of  law  upon 
appeal,  and  that  the  plaintiff  is  not  required  to  request 
the  court  to  submit  the  questions  of  fact  or  make  a 
specific  charge  to  the  jury.  This  principle  has  been 
followed  in  a  large  number  of  cases,  and  is  the  law  ia 
this  state  on  this  point.  If  we,  at  the  conclusion  of  the 
trial,  had  asked  the  court  to  direct  a  verdict  for  the 
defendant,  or  for  a  nonsuit,  then  we  would  have  con- 
sented that  the  whole  question  go  before  the  court 
It  would  bring  us  within  the  only  exception  to  the 
foregoing  rule,  and  the  exception  taken  would  have 
been  insufficient.  The  rule  as  laid  down  in  Stone  o. 
Flower  is  followed  in  this  court  in  Miner  v.  Mayor  of 
New  York,  37  Super  Ct.  (5  J.  &  S.)  174,  and  in  the  court 
of  appeals  in  Trustees  of  Easthampton  v.  Kirk,  68  JV. 
Y.  459.  The  exception  to  the  rule  is  shown  in  Hega- 
man  v.  Burr,  41  Super.  Ct.  (9  J.  &  S.)  423,  and  in 
several  cases  in  the  court  of  appeals.  Chief  Justice 
Daly,  in  Waters  v.  Marrin,  13  Daly,  57,  states  the 
rule  clearly,  and  shows  it  to  be  directly  applicable  to 
the  case  at  bar.  The  learned  Chief  Justice,  on  page  58, 
says :  *'  The  case  on  which  the  defendant's  counj^el  relies 
as  controlling  (Stone  v.  Flower,  47  N.  Y.  566),  was  a 
case  in  which  the  court  directed  the  jury  to  find  a  ver- 
dict for  the  defendant,  to  which  the  plaintiff  excepted, 
and  in  which  it  was  held  that  if  upon  any  finding  war- 
ranted by  the  testimony  the  plaintiff  would  have  been 
entitled  to  recover,  this  ruling  was  erroneous ;  and  that 
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the  point  was  sufficiently  raised  by  an  exception  to  the 
court  directing  a  verdict  for  the  defendant.  This  ease 
would  have  been  applicable  if  the  defendant  in  the  pres- 
ent case  had  excepted  to  the  judge's  directing  the  jury 
to  find  a  verdict  for  the  plaintiff.  If  the  defendants  had 
taken  such  an  exception,  which  they  did  not,  they  would 
under  it,  upon  this  authority,  have  been  entitled  to  a 
new  trial  if  it  appeared  that  upon  any  finding  warranted 
by  the  evidence  the  defendants  could  have  recovered." 
I  cite  this  opinion  specially  for  the  purpose  of  showing 
that  the  rule  applies  as  well  where  the  court  directs  the 
verdict  for  the  plaintiff  and  the  exception  is  made  by 
the  defendant,  as  in  the  case  of  Stone  v.  Flower,  where 
the  direction  is  made  for  the  defendant  and  the  excep- 
tion taken  by  the  plaintiff. 

Warner  <fe  Frayer,  attorneys,  and  Eugene  Frayer  of 
counsel,  for  respondent. 

By  the  Court. — Freedman,  J. — As  the  verdict  of 
the  jury  shows  that  upon  the  second  cause  of  action 
their  finding  was  for  the  defendant,  it  is  only  necessary 
to  consider  the  disposition  which  was  made  of  the  issues 
concerning  the  first  cause  of  action.  Upon  this  branch 
of  the  case  the  trial  judge  held  that  the  defendant  had 
not  proved,  or  given  evidence  that  tended  to  prove,  that 
he  had  a  right,  if  dissatisfied,  to  withdraw  the  child  from 
plaintiff's  professional  treatment  at  the  end  of  six 
months.  Entertaining  this  view,  and  the  answer  admitr 
ting  a  contract  for  a  year,  the  judge  instructed  the  jury 
to  find  a  verdict  for  the  plaintiff  in  the  sum  of  ^350 
with  interest  which  remained  due  under  the  contract  be- 
tween the  parties  as  the  judge  assumed  it  was  proven. 

To  such  instruction  the  counsel  for  the  defendant  ex- 
cepted. The  exception  is  untenable  because  it  is  a 
general  one,  and  because  on  examination  the  evidence 
is  found  to  be  insufficient  in  the  particulars  stated  by 
the  judge.     If  there  was  any  other  question  upon  which 
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the  defendant  claimed  the  right  to  go  to  the  jury,  it  was 
the  duty  of  the  counsel  for  the  defendant  to  point  it  out 
and  to  insist  upon  its  consideration. 

What  then  occurred  is  as  follows,  viz. :  Defendant's 
counsel  asked  that  the  jury  should  be  charged  that  if 
they  should  find  "  that  the  agreement  was,  at  the  time  of 
the  payment  of  the  first  $350,  and  of  the  making  of  the 
contract  for  one  year,  that  a  certain  instrument  should 
be  made  within  six  weeks,  and  if  that  instrument  was 
not  made,  then  the  plaintiff  had  broken  his  contract, 
and  was  not  entitled  to  recover  anything  whatever." 
The  court  refused  so  to  charge  and  said :  "  I  do  not 
think  that  the  evidence  would  warrant  any  such  conclu- 
sion. The  mere  expectation  on  the  part  of  the  doctor 
that  he  would  have  an  instrument  of  that  kind,  or  that 
the  child  would  be  able  to  walk  in  six  weeks,  or  in  any 
other  time,  as  testified  to  by  the  witness  for  the  defense, 
does  not  constitute  an  agreement." 

To  this  ruling  no  exception  was  taken,  nor  was  a  re- 
quest made  that  the  question  of  fact  therein  referred  to 
should  be  submitted  to  the  jury.  By  doing  neither  and 
failing  to  do  both,  the  defendant  acquiesced  in  the  ruling 
and  waived  the  right,  if  any  he  had,  to  have  such  ques- 
tion submitted. 

This  being  so,  and  the  general  exception  taken  to  the 
direction  of  the  verdict  applying  only  to  the  specific 
reasoft  assigned  for  the  direction,  and  the  reason  so  as- 
signed being  a  good  and  valid  one,  the  decision  of  The 
Trustees  of  East  Hampton  v.  Kirk,  68  N.  Y.  459,  does 
not  apply,  but  the  case  is  controlled  by  the  principle  of 
the  decisions  of  Muller  v.  McKesson,  73  iV.  Y.  195,  and 
Ormes  v.  Dauchv,  82  N.  Y.  443. 

Upon  the  whole  case  nothing  appears  which  consti- 
tutes ground  for  reversal. 

The  judgment  and  order  should  be  affirmed  with  costs. 

Sedgwick,  Ch.  J.,  and  Ingraham,  J.,  concurred. 


BYRNE  i;.  KNICKERBOCKER  ICE  CO.  337 


Opinion  of  the  Court,  by  Freedman,  J. 


MICHAEL  BYRNE,  Respondent  v.  THE  KNICKER- 
BOCKER ICE  COMPANY,  Appellant. 

Negligence,  damages  resulting  therefrom — Ambulance  entitled  to  right  of 

way. 

Upon  the  question  of  defendant's  negligence  and  plaintifTs  contributory 

negligence  this  case  was  one  for  the  considemtion  of  the  juiy . 
I  Under  chapter  186,  of  the  laws  of  1879,  the  ambulance  was  entitled  to  the 

right  of  way  as  against  the  ice  wagon,  and  the  plaintiff,  in  a  certain  aspect 
I  of  the  case,  had  a  right  to  assume  that  defendant's  driver  would  pay 

proper  heed  to  the  ringing  of  the  ambulance  bell  and  plaintifi's  shout* 

ing. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  JJ. 

Decided  January  7.  1889. 

Appeal  from  judgment  entered  in  favor  of  the  plaint- 
iff upon  the  verdict  of  a  jury,  and  from  order  denjdng 
defendant's  motion  upon  the  minutes  for  a  new  trial. 

Maclay  &  Forrest^  attorneys,  and  Albert  Stickney,  of 
counsel  for  appellant. 

Isctac  Fromme,  attorney,  and  Arthur  C.  Palmer,  of 
counsel,  for  respondent. 

By  the  Court. — ^Freedman,  J. — The  action  was 
brought  ito  recover  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  in  a  collision  between  an  ambu- 
lance driven  by  him  and  an  ice  wagon  driven  by  a 
servant  of  the  defendant.  Upon  the  question  of  defend- 
ant's negligence  and  plaintiff's  contributory  negligence, 
the  case,  upon  all  the  facts  and  circumstances  disclosed 
at  the  trial,  was  one  for  the  consideration  of  the  jury, 
especially  as  under  ch.  186  of  the  laws  of  1879  the  ambu- 
lance was  entitled  to  the  right  of  way  as  against  the  ice 
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wagoiiy  and  the  plaintiff,  in  a  certain  aspect  of  the  case, 
had  a  right  to  assume  that  defendant's  driver  would  pay 
proper  heed  to  the  ringing  of  the  ambulance  bell  and 
plaintiff's  shouting.  The  questions  of  fact  involved 
were  fully  and  fairly  submitted  to  the  jury  under  a 
charge  which  placed  the  burden  of  proof  upon  the 
plaintiff  and  in  all  other  respects  carefully  guarded  all 
the  rights  of  the  defendant.  Upon  the  whole  case  no 
error  appears  in  the  charge,  or  the  refusals  to  charge, 
upon  the  question  of  damages^  nor  can  it  be  held  that 
the  verdict  is  excessive. 

The  record   disclosing  no  ground  for  reversal,  the 
judgment  and  order  should  be  affirmed  with  costs. 

Sedgwick,  Ch.  J.,  and  Ingraham,  J.,  concurred. 


AMERICAN  SURETY  COMPANY,  Respondent  v. 
FRANCIS  B.  THURBER,  et  al..  Appellants. 

Bond  or  Agreement  of  Indemnity  by  the  defendants  to  the  plaint^,  covenmU- 
ing  to  save  plaintiffs  harmless  upon  its  guaranty  of  indemnity  to  a  sher^, 
against  the  consequences  of  levies  under  executions  in  his  hands — Extent 
of  liability. 

The  extent  of  the  liability  depends  upon  the  conditions  of  said  agreement, 
and  these  are  to  be  so  construed  as  to  gire  due  effect  to  each  and  eyery 
part  thereof,  according  to  the  intention  of  the  parties  at  the  time. 
When  thus  construed,  a  reference  in  a  part  of  one  of  the  recitals  to  a 
sum  of  $214.52,  must  be  rejected  as  plainly  erroneous  when  it  so 
appears  from  the  remaining  portion  of  the  same  recital. 

This  reference  does  not  constitute  the  whole  of  the  recital,  in  regard  to 
the  extent  of  the  bond  given  by  the  plaintiff  for  defendants  to  the 
sheriff,  for  in  continuance  the  recital*  further  states  in  reference  to  die 
said  bond  **  a  copy  of  which  bond  is  hereto  annexed  marked  '  A  *  and 
forms  a  part  hereof  .^^    The  copy  of  the  bond  referred  to,  being  actnallj 
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annexed,  it  forms  a  part  of  the  recital,  and  corrects  any  misdescription 
therein,  and  shows  the  amount  of  liability  assumed  by  the  plaintiff  to 
be  $10,000.  There  is  no  ambiguity.  The  operative  words  of  the 
agreement  are  clear  and  cannot  be  controlled  nor  affected  by  the  erro- 
neous recital.  Holmes  v.  Hubbard,  60  N.  Y,  183. 
It  makes  no  difference,  that  some  of  the  other  execution  creditors  exe- 
cuted to  the  plaintiff  separate  indemnity  agreements  for  the  whole  loss, 
similar  to  that  given  by  these  defendants.  If  all  the  execution  credi- 
tors, including  the  defendants,  had  executed  to  the  plaintiff  a  joint 
indenmUy  agreemerU^  a  different  question  would  be  presented. 

Before  Freedman  and  Ingraham,  JJ. 

Decided  January  7,  1889. 

Appeal  from  judgment  in  favor  of  the  plaintiflE  en- 
tered upon  the  verdict  of  a  jury,  and  from  order  deny- 
ing defendant's  motion  upon  the  minutes  for  a  new 
trial. 

.  H.  Aplington,  attorney  and  of  counsel  for  appellants, 
argued :  — 

I.  A  recital  in  a  bond  preceding  the  condition  is 
conclusive  upon  the  parties  as  an  admission  of  the  fact 
recited,  and  restrains  the  condition,  the  words  of  which 
imply  a  greater  liability  than  the  recital.  Bell  w.  Bruen, 
1  How.  U.  S.  183;  Arlington  v.  Merricke,  2  Saund. 
403;  Liverpool  Waterworks  Co.  v.  Harpley,  6  Hast 
507 ;  Wardens,  &c.,  v.  Bostock,  2  Bos,  <fe  JP.  175 ;  Lead- 
ley  V.  Evans,  2  Bing.  32 ;  Pepin  v.  Cooper,  2  Barn.  <fe 
Aid.  431;  Sanger  v.  Baumburger,  51  Wis.  592;  Ben- 
nehan  v.  Webb,  6  Fred.  L.  {N.  C.)  57 ;  Carpenter  v. 
BuUer,  8  JIf .  <fe  W.  209;  Payler  v.  Haramersham,  4 
Mmde  &  8.  423.  It  will  be  observed  by  referring  to 
the  bond  given  by  the  defendants  to  the  plaintiff,  that  the 
recital  and  the  condition  point  in  different  directions  in 
reference  to  the  extent  of  the  obligation  incurred  by 
the  defendants .  in  giving  the  same.  It  will  also  be  ob- 
served that  in  paragraph  "First"  of  said  bond  so  given 


340  AMERICAN  SURETY  CO.  v.  THURBER. 

Respondent^E  points. 

by  defendants  to  the  plaintiff  the  annual  charge  or  pre- 
mium to  be  paid  by  the  defendants  to  the  plaintiff  for 
executing  the  bond  mentioned  in  the  recital  above  set 
forth  is  two  dollars  and  fifteen  cents.  The  condition  of 
the  bond  so  executed  by  the  defendants  is  broad  and 
general  in  its  terms,  and  such  as  is  usually  found  in 
bonds  of  this  character. 

11.  Where  several  creditors  under  separate  levies 
give  indemnity  bonds,  an  action  cannot  be  maintained 
against  any  one  creditor  for  the  entire  damage  by  rea- 
son of  such  levies.  Posthoff  v.  Schriber,  Tfie  Daily 
Register^  March  12th,  1888;  Livingston  v.  Bishop,  1 
John.  290 ;  Miller  v.  Fenton,  11  Paige,  19. 

ZHUy  Chandler  &  Seymour ^  attorneys,  and  Edward 
(7.  James,  of  counsel  for  respondent,  argued  : — 

I.  It  is  not  true  that  the  indemnity  agreement,  given 
by  the  defendants,  recites  that  it  was  given  otlly  for 
$214.52.  The  recital  referred  to  is  in  these  words: 
"Whereas,  at  the  special  instance  and  request  of  the  par- 
ties of  the  first  part,  and  on  the  security  hereof,  the  Amer- 
ican Surety  Company  has  become  surety  for  said  Thurber, 
Whyland  &  Co.,  on  a  certain  bond  to  the  sheriff  of 
Columbia  county,  of  even  date  herewith,  for  the  sum  of 
$214.52,  in  an  action  in  the  Supreme  Court  of  the 
county  of  New  York  and  state  of  New  York,  wherein 
said  Thurber,  Whyland  and  others  are  plaintiffs,  and 
Mark  T.  Mason  is  defendant,  a  copy  of  which  bond  is 
hereto  annexed,  marked  *A,'  and  forms  a  part  thereof." 
The  copy  of  the  bond  to  the  sheriff,  which  forms  part 
of  the  same  recital  and  correct  any  misdescription 
therein,  shows  the  amount  of  liability  assumed  by  the 
plaintiff  to  be  $10,000 ;  it  recites  the  names  of  all  the 
execution  creditors,  interested  in  the  proposed  levy,  and 
it  expressly  covenants  to  indemnify  the  sheriff  against 
all  damages,  etc.,  which  may  arise  from  the  levying 
and  making  sale,  under  and  by  virtue  of  such  execu- 
tions, of  all  or  any  personal  property,  which  he  may 
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judge  to  belong  to  such  judgment  debtor,  etc.  This 
clearly  contemplates  that  the  sheriff  is  to  levy  under 
all  such  executions.  With  this  undertaking  in  their 
immediate  view,  and  annexed  to  their  own  agreement, 
the  defendants  covenant  with  the  plaintiff,  that  they 
"  will  at  all  times  indemnify  and  keep  indemnified  the 
said  company  from  and  against  all  loss,  damages,  costs, 
charges,  counsel  fees  and  expenses  whatsoever,  which 
said  company  shall,  or  may,  for  any  cause,  at  any  time, 
sustain  or  incur,  by  reason,  or  in  consequence  of  said 
company  having  executed  said  agreement,  and  do 
further  covenant  and  agree  to  pay  to  said  company  and 
its  representatives,  all  damages  for  which  said  company, 
or  its  representatives,  shall  become  responsible  upon  the 
said  bond,  beforie  said  company,  or  its  representatives, 
shall  be  compelled  to  pay  the  same,"  etc.  Nothing  in 
this  contract  limits  the  obligation  of  the  defendants  to 
the  amount  of  their  execution,  which  was  $256.79 
instead  of  $214.52.  There  is  no  agreement  to  pay  a 
pro  rata  share  of  the  loss,  or  to  the  extent  of  their 
interest  in  the  levy,  and  there  is  no  reference  to  any 
other  agreements  of  like  character,  or  to  any  other 
persons  who  are  to  bear  a  portion  of  the  loss.  This  is 
a  plain,  direct  and  specific  contract  on  the  part  of  the 
defendants  to  save  the  plaintiff  harmless  from  the  whole 
loss. 

When  a  bond  is  received  by  an  obligee,  as  a  security 
against  and  a  consideration  for  becoming  surety,  it 
should  have  that  interpretation,  as  between  the  parties, 
which  will  make  it  effectual.  Belloni  v.  Freeman,  63 
i\r.  r:  383,  388-9.  When  the  operative  words  of  a 
deed  are  clear  and  unambiguous,  a  recital  may  not  con- 
trol them.  Holmes  v.  Hubbard,  60  N.  Y.  183-6.  Here 
the  obligation  of  the  defendants  to  pay  the  whole  loss, 
even  before  the  plaintiff  is  obliged  to  pay  any  of  it,  is 
clearly  expressed  in  their  written  contract ;  the  recital 
referred  to  does  not  qualify  or  limit  that  obligation; 
any  ambiguity  which  might  otherwise  arise  from  the 
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misdescription  of  the  bond  is  corrected  and  dispelled  by 
annexing  a  copy  of  the  bond  as  a  part  of  the  recital. 
The.  defendant  had  a  perfect  right  to  ask  the  plaintiff 
to  indemnify  the  sheriff  against  all  of  these  losses,  and 
to  agree  to  secure  the  plaintiff  harmless  from  all  damage 
in  consequence  of  its  so  doing.  It  was  not  even  neces- 
sary that  the  defendants  should  have  had  any  interest 
in  the  proposed  levy  to  do  this.  The  case  against  them 
is  not  weakened  by  the  fact  that  they  were  interested 
parties.  The  plaintiff  is  simply  a  surety,  having  no 
interest  in  the  acts  of  the  sheriff.  It  could  have  let  the 
matter  entirely  alone.  It  acted  as  surety  at  defendants' 
request,  and  in  the  faith  of  their  contracts.  The 
defendants  were  well  known  and  responsible  parties. 
If  they  had  not  given  this  agreement  of  indemnity  to 
the  plaintiff,  the  latter  would  not  have  guaranteed .  the 
performance  of  the  undertaking  given  to  the  sheriff. 
The  defendants'  agreement  to  indemnify  the  plaintiff 
against  all  damages  arising  from  these  levies  may  have 
been  an  unwise  one,  but  they  should  have  thought  of 
that  before  they  gave  it,  and  induced  plaintiff's  action 
on  the  faith  of  it.  The  court  has  no  power  to  change 
it.  A  contract  is  a  contract,  and,  if  valid,  must  be 
enforced  according  to  its  terms.  The  motion  to  dismiss 
the  complaint  was  properly  denied. 

II.  As  to  the  other  indemnity  agreements.  There 
was  a  large  number  of  other  judgment  creditors,  whose 
executions  were  also  in  the  sheriff's  hands,  and  who 
were  likewise  interested  in  the  proposed  levy.  Some  of 
these  executed  to  the  plaintiff  separate  indemnity 
agreements  for  the  whole  loss  similar  to  that  given  by 
these  defendants.  The  position  of  the  defendants  is 
that  they  should  not  perform  their  contract  with  the 
plaintiff,  because  the  plaintiff  did  not  pursue  its  remedy 
against  these  other  indemnitors  upon  their  separate 
agreements.  This  position  is  wholly  untenable.  This 
is  a  case  where  each  tub  stands  on  its  own  bottom.  It 
is  none  of   defendants'   business  how  many  separate 


AMERICAN  SURETY  CO.  t;.  THURBER.  343 

Opinion  of  Uie  Court,  by  FBEEDifAX,  J. 

indemnity  agreements  the  plaintiff  holds  for  this  loss. 
The  sheriff  and  the  several  judgment  creditors,  who 
directed  him  to  levy  upon  the  property  of  Brown,  were 
trespassers.  Fonda  v.  Van  Home,  15  Wend.  631 ;  Ste- 
vens 0.  Somerindyke,  4  E.  D.  Smithy  418.  Had  all  the 
judgment  creditors  united  in  the  request,  each  would 
be  liable  for  the  whole  damage,  and,  if  one  was  com- 
pelled to  pay  the  whole,  he  would  have  no  remedy  for 
contribution  from  the  others.  Peck  v.  Ellis,  2  Johns, 
Ch.  131;  Miller  v.  Fenton,  11  Paige,  18;  Wehle  v. 
Haviland,  42  How.  Pr.  399;  Andrews  o.  Murray,  33 
Barb.  354.  Had  all  united  in  a  joint  contract  of 
indemnity  to  the  plaintiff,  and  one  been  obliged  to  pay 
the  whole  damage,  he  would  be  entitled  to  compel  con- 
tribution from  his  fellows,  and  his  remedy  against  them 
would  be  confined  to  a  claim  for  contribution.  Booth 
V.  F.  &  M.  Nat.  Bk.,  74  N.  Y.  228-232.  But  here  there 
is  not  even  a  joint  contract.  Each  judgment  creditor 
stands  entirely  separate  from  the  others.  Each  con- 
tracted separately  with  the  plaintiff  that,  in  considera- 
tion of  its  guaranteeing  the  performance  of  the  bond  of 
Hamilton  and  Wood  to  the  sheriff,  he  would  pay  all  the 
damages  which  the  plaintiff  suffered  in  consequence  of 
such  guaranty.  No  one  is  a  surety  for  any  other; 
there  is  no  claim  that  any  one  of  them  acted  at  the 
request  of  any  other.  It  is  simply  the  case  of  separate 
and  independent  contracts  of  indemnity  against  an  obli- 
gation. Each  is  held  to  the  full  performance  of  his 
own  contract,  precisely  the  same  as  if  the  separate 
contracts  never  existed. 

By  the  Court. — Freedman,  J. — This  action  was 
brought  upon  an  indemnity  agreement  executed  by  the 
defendants  to  the  plaintiff,  to  recover  the  sums  which 
the  plaintiff  had  been  compelled  to  pay.  The  extent  of 
the  liability  of  the  defendants  depends  upon  the  said 
agreement,  and  this  is  to  be  construed  so  as  to  give  due 
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effect  to  each  and  every  part  thereof  according  to  the 
intention  of  the  parties  at  the  time. 
,  When  thus  construed,  the  reference  in  one  of  the 
recitals  to  the  sum  of  $214.52  must  be  rejected  as  plainly 
erroneous.  It  does  not  constitute  the  whole  of  the 
recital  as  to  the  extent  of  the  bond  given  by  the  plaint- 
iff at  the  request  of  the  defendants  to  the  sheriff  of 
Columbia  county,  but,  on  the  contrary,  the  recital  goes 
on  and  says,  viz. :  "  a  copy  of  which  bond  is  hereto 
annexed,  marked  ^  A '  and  forms  a  part  hereof." 

The  copy  of  the  bond  thus  referred  to  appears  to 
have  been  actually  annexed.  It  therefore  forms  part  of 
the  same  recital  and  corrects  any  misdescription  therein. 
It  shows  the  amount  of  liability  assumed  by  the  plaintiff 
to  be  $10,000;  it  recites  the  names  of  a  large  number 
of  execution  creditors  interested  like  the  defendants  in 
the  proposed  levy,  and  it  expressly  covenants  to  indem- 
nify the  sheriff  against  all  damages,  etc.,  which  may 
arise  from  the  levying  upon,  and  making  sale  of,  under 
and  by  virtue  of  "  such  executions  "  all  or  any  personal 
property  which  he  may  judge  to  belong  to  such  judg- 
ment debtor,  etc.  This  clearly  contemplated  that  the 
sheriff  was  to  levy  under  all  such  executions. 

With  this  bond  in  their  immediate  view  and  annexed 
to  their  own  agreement,  the  defendants  covenanted  with 
the  plaintiff  that  they  will  at  all  times  indemnify  and 
keep  indemnified,  the  said  company  from  and  against 
all  loss,  damages,  costs,  charges,  counsel  fees  and 
expenses  whatsoever,  which  said  company  shall  or  may, 
for  any  cause,  at  any  time,  sustain  or  incur  by  reason 
or  in  consequence  of  said  company  having  executed 
said  agreement ;  and  does  further  covenant  and  agree 
to  pay  to  said  company  and  its  representatives  all  dam- 
ages for  which  said  company  or  its  representatives  shall 
become  responsible  upon  the  said  bond  before  said  com- 
pany or  its  representatives  shall  be  compelled  to  pay 
the  same,  etc. 

Nothing  in  this  agreement  limits  the  obligation  of  the 
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defendants  to  the  amount  of  their  execution,  which  was 
|256.79,  instead  of  $214.52,  or  to  any  pro  rata  share 
of  the  loss,  and  there  is  no  reference  to  any  other  agree- 
ments of  like  character,  or  to  any  other  persons  who 
are  to  bear  a  portion  of  the  loss.  The  agreement,  as  a 
whole,  is  a  plain,  direct  and  specific  contract  on  the 
part  of  the  defendants  to  save  the  plaintiff  harmless 
from  the  w^hole  loss.  There  is  no  ambiguity.  The 
operative  words  of  the  agreement  being  clear  and  unam- 
biguous, they  cannot  be  controlled  by  the  erroneous 
recital.  Holmes  v.  Hubbard,  60  N.  Y.  183.  For  the 
same  reason  it  can  make  no  difference  that  some  of  the 
other  execution  creditors  executed  to  the  plaintiff  sepa- 
rate indemnity  agreements  for  the  whole  loss  similar  to 
that  given  by  these  defendants.  If  all  the  execution 
creditors,  including  the  defendants,  had  executed  to  the 
plaintiff  a  joint  agreement,  a  different  question  would 
be  presented. 

The  defendants  failed  to  prove  any  conspiracy  or 
collusion,  and  an  examination  of  the  whole  case  shows 
that  all  the  exceptions  taken  by  them  are  untenable. 
When  the  proofs  were  closed,  there  was  no  question  for 
the  jury,  and  consequently  the  verdict  was  properly 
directed. 

The  judgment  and  order  should  be  affirmed  with 
costs. 

Ingraham,  J.,  concurred. 


846  GRANGIER  v.  HUGHES. 


Appellants  points. 


ANNA  GRANGIER,  Appellant  v.  WILLIAM  D. 
HUGHES,  ET  AL.,  Respondents. 

Attorney  t  misconduct  of;  Summary  power  and  jurisdiction  of  (he  court  in 
the  premises,  should  be  invoked  only  in  an  action  in  which  the  alleged 
misconduct  was  committed  and  in  the  court  in  which  such  action  was 
brought. 

This  court  has  power  over  an  attorney,  only  so  far  as  relates  to  his  con- 
duct in  an  action  in  this  couit.  The  pi'actice  has  always  been  to  make 
a  motion  of  this  kind  in  the  particular  action  in  which  the  misconduct 
occurred.  It  does  not  appear  that  defendants  have  so  conducted  them- 
selves in  this  action,  that  the  summary  power  of  the  court  should  be 
invoked  against  them. 

The  application  should  have  been  made  in  the  original  action  in  which 
the  alleged  misconduct  was  committed,  and  it  does  not  appear  that 
such  original  action  was  or  was  not  in  this  court,  and  if  it  was  not,  the 
application  could  not  be  entertained,  hence  the  order  denying  the 
motion  is  denied. 


Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  JJ. 

Decided  January  7,  1889. 

Appeal  from  an  order  denying  a  motion  to  compel 
the  defendants  to  pay  a  judgment  recovered  against 
them. 

F.  Wright  Kmgsleyy  attorney  and  of  counsel  for 
appellant,  argued : — 

I.  The  Bowling  Green  Savings  Bank  of  N.  Y.  v.  Lewis 
L.  Todd,  52  iV.  Y.  489,  was  an  action  of  foreclosure, 
and  the  specijil  term  ordered  attorneys  to  pay  over 
$1,118.08,  which  they  retained  for  services,  within  ten 
days,  or  that  a  non-bailable  attachment  issue.  The 
general  term  modified  the  order  to  $519.81  and  the 
court  of  appeals  affirmed  the  general  term,  and  held, 
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the  practice  in  this  state  has  heen  uniform  to  allow  an 
attachment  when  an  attorney  retains  money  in  his 
hands  that  justly  belongs  to  his  clients.  "The  court 
exercises  this  jurisdiction  over  oflBcers  of  the  court  in 
which  correct  conduct,  as  officers,  the  dignity  of  the 
court  is  involved.  The  misconduct  for  which  punish- 
ment is  authorized,  is  the  retaining  of  the  client's  money, 
without  legal  grounds."  The  court  will  consider  whether 
it  is  a  case  for  summary  proceedings,  under  the  statutes 
and  practice  of  the  court, 

n.  It  is  now  well  settled  that  summary  jurisdiction 
extends  to  any  matter  on  which  an  attorney  has  been 
employed  by  reason  of  his  professional  character  whether 
in  actions  or  not.  Anderson  v,  Bosworth,  K.  J.,  1887, 
6  Atlantic  Rep.  339 ;  24  Weekly  Digest,  200  ;  Stage  v. 
Stevens,  1  Den,  267 ;  Gains  v.  Graves,  2  Rob.  707  ; 
People  V.  Wilson,  5  J.  i?.  367.  By  the  Laws  of  1846, 
chapter  150,  p.  164,  it  provides,  "that  in  all  actions 
upon  contract  for  moneys  received  by  an  attorney,  or 
by  any  other  male  person  in  a  fiduciary  capacity,  the 
defendant  or  defendants,  shall  be  liable  to  imprisonment 
as  in  actions  for  wrongs."  This  statute  (with  the  Laws 
of  1847,  ch.  390),  are  ample  for  the  courts  to  exercise 
any  summary  proceedings  in  actions  brought  against 
attorneys  who  are  acting  in  a  fiduciary  capacity,  and 
they  may  be  arrested  by  an  order  of  the  court,  when 
action  is  brought,  or  when  judgment  is  recovered  there- 
in, provided  that  he  has  not  been  arrested  before  judg- 
ment is  recovered. 

in.  An  attorney  is  an  officer  of  this  court,  and  is 
liable  tobex^alled  to  account  for  his  professional  conduct 
toward  his  client  whether  in  an  action  or  otherwise. 
Code,  §§  14  and  2266 ;  Pitts  v.  Davison,  37  N.  Y.  235 ; 
2  Rev.  St.  534.  If  he  collects  moneys  for  his  client  as 
an  attorney,  and  conceals  the  fact  and  converts  the 
same  to  his  own  use  and  refuses  to  pay  over  the  same 
when  demanded,  he  is  liable  to  arrest  by  an  order  of 
court  or  in  default  to  pay,  to  be  attached  for  contempt 
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in  disobeying  the  order.  This  remedy  may  be  had 
either  in  a  summary  way  when  there  is  an  action  in 
which  the  delinquency  occurred,  or  when  an  action  is 
brought  therefor. 

Hughes  &  Morris,  attorneys,  and  S.  J.  Morris^  of 
counsel  for  respondents,  argued  : — 

I.  The  action  was  simply  for  money  had  and  received, 
and  so  was  the  judgment  and  also  the  findings  of  Judge 
Arnoux  at  trial  term.  The  erroneous  allegations  of  a 
wrongful  conversion  in  the  complaint  did  not  change 
the  nature  of  the .  action.  Rector  &c.  v.  Crawford,  36 
Super.  CL  308. 

II.  The  plaintiff  could  have  originally  instituted  this 
proceeding  against  defendants  for  the  sum  of  $95,  but 
having  elected  to  proceed  by  action,  she  is  confined  to 
such  remedies  as  may  be  afforded  her  in  that  action. 
Bohanan  w.  Peterson,  9  Wend,  503 ;  Cottrel  c.  Finlay- 
son,  3  How.  242. 

By  the  Court. — Truax,  J. — The  papers  on  this  appeal 
show  that  the  plaintiff  had  employed  the  defendants  as 
her  attorneys  to  collect  a  certain  claim  for  her;  that 
they  collected  such  claim,  but  that  they  did  not  pay 
over  to  her  the  amount  of  money  that  they  had  col- 
lected for  her.  A  demand  was  made  on  the  attorneys 
for  the  amount  which  the  appellant  claimed  remained 
in  their  possession  ;  this  demand  was  not  complied  with, 
and  then  the  plaintiff  brought  an  action  to  recover  the 
amount  remaining  unpaid,  and  recovered  judgment  for 
that  amount  with  costs.  Execution  was  issued  on  such 
judgment  and  was  returned  wholly  unsatisfied.  After 
such  return  of  the  execution  the  plaintiff,  on  affidavits 
and  on  the  pleadings,  made  a  motion  to  compel  said 
defendants  to  pay  the  judgment  recovered  against  them, 
as  aforesaid.  This  motion  was  denied  and  the  plaintiff 
appeals  from  the  order  denying  this  motion. 

It  was  held  by  the  special  term,  that  by  obtaining  the 
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judgment  aforesaid,  the  plaintiff  no  longer  could  pro- 
ceed in  this  summary  way  to  compel  the  defendants  to 
pay  the  money,  and  the  case  of  Bohanan  v.  Peterson, 
9  Wend.  503,  was  cited  as  an  authority  for  that  proposi- 
tion. This  case  is  not  an  authority  for  that  proposition. 
In  the  Bohanan  case  it  appeared  that  the  plaintiff  in 
the  action  had  settled  the  controversy  between  himself 
and  his  attorneys  by  taking  a  note  from  the  attorney, 
and  the  court  held  that  this  note  was  a  waiver  of  his 
right  to  proceed  summarily  against  his  attorney. 

It  is  not  necessary,  for  the  decision  of  this  appeal,  that 
we  should  hold  that  a  party  waives  his  right  to  proceed 
summarily  against  his  attorney  by  commencing  an 
action  to  recover  the  amount  claimed  to  be  due  from 
the  attorney.  This  court  has  power  over  an  attorney, 
only  so  far  as  relates  to  his  conduct  in  an  action  in  this 
court.     Willmot  v.  Meserole,  16  Ahb.y  N.  S.,  308. 

And  the  practice  has  always  been  to  make  a  motion 
of  this  kind  in  that  particular  action  in  which  the  mis- 
conduct occurred.  It  does  not  appear  before  us  that 
the  defendants  have  conducted  themselves  in  this  par- 
ticular action  in  such  a  manner  that  the  summary 
power  of  the  court  should  be  invoked  against  them. 
The  application  should  have  been  made  in  the  original 
action  in  which  the  alleged  misconduct  was  committed. 
It  does  not  appear  from  the  motion  papers  whether  such 
action  was  or  was  not  in  this  court ;  if  it  was  not  in 
this  court,  we  cannot  entertain  this  application. 

The  order  appealed  from  is  affirmed  with  costs. 

Sedgwick,  Ch.  J.,  and  Freedman,  J.,  concurred. 
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Statement  of  the  Case. 


LIDGERWOOD  MANUFACTURING  COMPANY,  Ap- 
pellant V.  JOHN  C.  ROGERS,  et  al.,  Respon- 
dents. 

New  trial^Stenographet^s  minuUs,  inability  to  obtain  by  reason  tf  death 
of  stenographer  and  counsel's  want  of  recollection  as  to  details  of  testi- 
mony insufficient  under  the  facts  of  the  case  to  authorige  the  gra$Uing  ijfa 
new  trial. 

The  appellant  being  unable  to  procure  a  copy  of  the  stenographer's  min- 
utes of  the  testimony  by  reason  of  the  death  of  the  stenographer, 
moved  for  a  new  ti-ial  on  affidavits  showing  that  fact,  and  on  the  affida- 
vit of  the  counsel  who  tried  the  cause,  to  the  effect,  that  the  trial  lasted 
three  days ;  that  veiy  numerous  witnesses  were  examined ;  that  he  had 
a  general  recollection  of  the  tendency  and  bearing  of  the  testimony,  bat 
not  of  details,  and  had  not  enough  recollection  of  the  case  to  base  a  case 
on  appeal  thereon ;  and  that  he  had  been  infoimed  by  the  judge  be- 
fore whom  the  cause  was  tried  that  his  minutes  were  insufficient  for 
the  purpose  of  making  a  case  on  appeal.  It  did  not  appear  that  any 
exceptions  were  taken  to  the  admission  or  rejection  of  evidence.  The 
motion  was  denied  and  an  order  to  that  effect  duly  entered,  and  an  appeal 
taken.  On  the  argument  of  the  appeal  it  appeared,  by  concession  of 
counsel  for  appellant,  that  the  only  point  of  law  involved  was,  as  to  an 
acceptance  of  the  machine,  for  the  purchase  price  of  which  the  action 
was  brought,  by  reason  of  its  retention  and  use  without  objection  for  the 
space  of  a  month. 

Held,  that  the  grounds  presented  were  not  sufficient  to  authorise  a  new 
trial,  and  that  the  order  below  should  be  affirmed. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingrahah,  JJ. 

Decided  January  7,  1889. ' 

Appeal  from  order  denying  motion  to  set  aside  ver- 
dict and  for  a  new  trial. 

The  facts  sufficiently  appear  in  the  opinions  and  the 
head  note. 
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Opinion  by  O'Gorman,  J. 


The  judge  at  special  term  on  den3dng  the  motion, 
wrote  as  follows : — 

O'GoRMAN,  J.^At  the  trial  of  this  action  the  plaintiff 
was  defeated,  and  the  jury  found  a  verdict  for  defend- 
ants on  their  counterclaim  of  $816.52.  The  plaintiff 
duly  appealed  to  the  general  term  from  the  judgment 
entered  in  favor  of  the  defendants. 

The  plaintiff  has  used  due  diligence  to  procure  a 
copy  of  the  minutes  taken  by  the  official  stenographer 
at  the  trial.  The  stenographer  has  died  without  copy- 
ing his  short-hand  minutes  into  ordinary  handwriting, 
and  it  is  found  to  be  impossible  to  make  such  copy 
from  his  minutes.  The  plaintiff  being  unable  to  make 
a  case  on  appeal,  as  required  by  the  Code,  §  997,  he 
applies  for  a  new  trial  to  this  court  at  special  term. 

I  am  not  aware  of  any  provision  in  the  Code  warrant- 
ing  the  granting  of  the  relief  asked  for  under  the  cir- 
cumstances of  this  case.  But,  assuming  that  there  is 
some  inherent  power  in  the  court  to  protect  litigants 
from  manifest  injustice  the  question  arises,  on  which  of 
two  litigants,  each  having  rights,  and  each  being  inno- 
cent, the  consequences  of  this  untoward  event  should 
fall. 

First,  as  to  the  defendants,  they  have  secured  a  judg- 
ment, and  it  continues  in  full  force  and  effect  until  set 
aside  on  appeal.  No  further  step  was  reqxiired  of  the 
defendants.  Their  legal  rights  were  ascertained,  adju- 
dicated and  beyond  the  reach  of  impeachment  or  ques- 
tion unless  by  means  of  a  decision  of  the  appellate 
court,  setting  aside  this  judgment.  In  order  to  cause  it 
to  be  set  aside  the  plaintiff  was  bound  to  take  certain 
steps  essential  to  bringing  the  case  before  the  appellate 
court.  It  has  become  impossible  for  him  to  take  these 
steps,  not  because  of  any  act  for  which  either  the  de- 
fendants or  the  court  is  responsible. 

This  is  not  a  case  where,  by  reason  of  the  delay  or 
demise  or  change  of  office  of  a  judge  of  the  court,  the 
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case  on  appeal  has  not  been  signed  or  sealed  as  in  the 
cases  cited  on  this  motion. 

I  cannot  inquire  into  the  merits  of  this  action,  but 
must  assume  that  the  judgment  was  rightful.  As  far 
as  appears  on  this  motion  no  error  has  been  committed 
at  the  trial,  no  injustice  has  been  done  in  the  verdict, 
and  the  judgment  is  right.  To  set  aside  that  judgment 
or  even  to  impugn  its  force  and  effect  without  sufficient 
cause  would  be  an  injustice  to  the  defendants.  It 
would  be  to  take  from  them,  without  due  process  of  law, 
a  valuable  vested  interest  and  property  which  they 
have  lawfully  acquired  and  possess.  I  know  of  no 
authority  exactly  in  point,  and  must  apply  to  this  case 
the  principle  of  law  which  I  believe  to  be  controlling. 

Where  parties  have  equal  rights  the  law  will  not 
interfere  against  the  party  in  possession.  In  aequali 
jure  melior  est  conditio  possidentis. 

The  motion  for  a  new  trial  is  denied,  without  costs. 

Harriman  &  Fessenden^  attorneys,  and  of  counsel  for 
appellant,  among  other  things,  argued : — 

I.  Under  the  Code  of  Civil  Procedure  and  the  rules 
of  the  court  governing  appeals,  there  is  devolved  upon 
the  court  the  duty  of  supplying  a  copy  of  the  testimony 
to  a  person  entitled  thereto,  and  litigants  have  a  right 
to  assume  that  the  machinery  of  a  court  will  do  its 
work.  The  stenographer  is  an  officer  of  the  court. 
Code  Civ.  Pro.,  §  82.  The  original  stenographic  notes 
taken  by  the  official  stenographer  are  part  of  the  pro- 
ceedings in  the  cause.  Code  Civ.  Pro.,  §  84.  If  the 
stenographer  dies  they  must  be  delivered  "  to  his  suc- 
cessor in  office,  to  be  held  by  him  with  like  effect  as  if 
they  had  been  taken  by  him ; "  and  they  must  be 
written  out  at  length,  if  the  stenographer  is  required  to 
do  so  by  a  person  entitled  to  the  same.  lb.  These 
provisions  of  the  code  are  intended  to  be  relied  upon, 
and  a  litigant  relying  upon  them  properly  assumes  that 
when  the  trial  is  over  the  notes  will  be  in  possession  of 
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the  court  officer ;  that  that  officer  will  be  competent  to 
furnish  him  with  the  testimony  written  out,  and  the 
event  of  the  stenographer's  death  is  provided  for  by 
section  84.  Therefore,  there  is  no  duty  upon  any  one 
to  have  an  additional  stenographer  present,  for  the 
sections  of  the  Code  cited  amount  to  an  undertaking  by 
the  court,  that  its  records  will  be  kept  and  its  officers 
shall  be  competent  to  do  with  them  what  the  law  says 
they  shall  do,  viz.,  transcribe  the  notes  and  furnish  the 
testimony  for  making  up  the  case.  So,  therefore, 
appellant  urges  that  the  court  has  failed  to  fulfil  its 
obligation,  failed  to  do  the  work  w*hich  appellant  had  a 
legal  right  to  demand  to  have  done,  and  appellant  is  not  in 
any  respect  at  fault.  The  employment  of  a  stenographer 
by  appellant  would  have  been  superfluous  because  his 
notes  could  not  have  been  used,  without  a  stipulation 
from  opposing  counsel  that  they  should  be  deemed  con- 
clusive, and  such  notes  could  not  have  been  taken  as 
the  basis  of  making  up  the  case.  The  law  gives  the 
plaintiff-appellant  an  appeal  and  regulates  the  details  of 
it.  To  protect  this  right  the  law  directs  each  court  to 
appoint  a  competent  stenographer  to  take  the  notes  of 
the  testimony  and  furnish  the  same,  and  directs  that  he 
or  his  successor  shall  do  so.  The  law  is  not  complied 
with  if  this  is  not  done,  and  an  assurance  upon  which 
the  litigant  properly  relied  is  unfulfilled,  because  the 
deceased  official  stenographer  was  incompetent  to  take 
notes  which  his  successor  can  decipher ;  or  the  successor  is 
incompetent  to  transcribe  the  records  left  by  his  prede- 
cessor. Incompetence  somewhere  is  the  direct  cause  of 
the  misfortune,  and  the  embarrassment  consequent 
upon  it  must  be  charged  directly  to  the  exercise  of  the 
power  of  appointment.  It  is  not  intended  to  reflect 
upon  the  competence  of  either  stenographer  to  take 
and  transcribe  his  own  notes,  but  something  more  than 
that  was  required  of  the  court's  appointees. 

II.  The  court  has  authority  to  grant  a  new  trial  of 
this  case  on  the  grounds  shown,  notwithstanding  that 
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no  special  provision  is  made  by  the  Code  for  new  trial 
in  such  a  case.  The  power  is  inherent.  It  has  been 
done  several  times  in  precisely  analogous  cases,  where 
parties  had  lost  the  benefit  of  exceptions  after  verdict 
and  judgment.  New  trials  have  been  granted  for  that 
reason  in  Borrowscale  v.  Bostworth,  98  Mass.  34 ;  Nind 
V.  Arthur,  7  Dowling  &  Lowndes  Pr.  Cas.  252;  Ben- 
nett V.  Steamship  Co.,  16  C.  B.  28 ;  Newton  t\  Boodle, 
16  C.  B.  795 ;  McNamara  v.  Minn.  R.  R.  Co.,  12  Minn. 
394;  Waters  v.  Waters,  26  Maryland^  53;  Cutler  v. 
Rice,  14  Mass.  494. 

III.  Tlie  principle  "  in  aequali  jure^  raelior  est  condi- 
tio possidentis "  is  not  controlling  in  this  case.  The 
maxim  has  its  chief  application  in  the  caf^es  of  disputed 
title  to  real  estate,  or  cases  of  actual  tangible  possession 
of  the  object  in  controversy.  Brooms  Legal  Maxims 
(Phila.  ed.  6th),  715.  It  is  a  principle  applied  in  deter- 
mining relative  rights  as  matter  of  law,  but  it  never 
governs  courts  in  determining  matters  of  practice.  It 
is  seen  that  the  principle  should  not  be  applied  in  a 
case  like  this,  for  an  illustration  of  the  result  of  so 
applying  it  will  show  what  it  could  accomplish  if  fol- 
lowed to  its  legitimate  end.  For  example,  let  it  be 
supposed  that  in  the  case  at  bar  the  verdict  had  been 
for  a  million  dollars,  or  the  title  to  Central  Park,  in  the 
city  of  New  York,  and  the  stenographer's  notes  had 
been  obliterated  or  destroyed.  Following  the  applica- 
tion of  the  principle  to  its  logical  end,  would  result  in 
making  the  verdict  of  a  jury  upon  a  question  of  great 
magnitude  final.  It  would  deprive  the  appellant  of  a 
review  of  the  exceptions  and  an  appeal,  and  would 
make  that  verdict  the  final  determination.  This  cannot 
possibly  be  the  law,  and  the  principle  is  as  little  controll- 
ing in  the  case  of  comparatively  slight  importance. 

E.  T.  Lovatt,  attorney  and  of  counsel  for  respondents, 
submitted  no  points. 
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By  the  Court. — ^Ingraham,  J. — The  appellant  based 
his  application  in  the  court  below  upon  the  f act,  that 
in  consequence  of  the  death  of  the  official  stenographer 
he  had  been  unable  to  obtain  a  copy  of  the  minutes  of 
the  trial  and  that  he  had  forgotten  the  testimony  of  the 
witnesses,  and  was  therefore  unable  to  make  up  the 
case  on  appeal,  and  therefore  asked  that  the  verdict  be 
set  aside  and  a  new  trial  granted. 

It  is  within  a  comparatively  short  time  that  stenogra- 
phers have  been  used  for  the  purpose  of  taking  notes  of 
the  evidence  given  on  trials  of  actions,  and  before  their 
use  was  adopted,  counsel  for  the  parties  were  compelled 
to  prepare  the  case  and  bill  of  exceptions  from  their 
notes  or  recollection  of  the  testimony  of  the  witnesses 
and  the  proceedings  on  the  trial,  and  it  is  very  certain 
that  no  court  would  have  entertained  an  application  for 
a  new  trial  on  the  ground,  that  in  consequence  of  the 
failure  of  counsel  to  remember  the  testimony  they  were 
unable  to  properly  prepare  the  case  or  bill  of  excep- 
tions. 

No  authority  is  cited  to  us  to.  show  that  a  new  trial 
was  ever  granted  for  such  a  reason.  It  was  not  neces- 
sary to  insert  in  the  case  on  appeal  all  the  testimony. 
ITie  questions  of  fact  must  be  assumed  to  have  been 
disposed  of  by  the  verdict  of  the  jury^  and  the  only 
question  of  law  that  counsel  on  the  argument  could 
state  was  involved  in  the  case,  viz.,  that  the  machinery, 
to  recover  the  purchase  price  of  which  the  action  was 
brought,  was  accepted  and  used  by  the  defendant  with- 
out objection  for  upwards  of  one  month,  can  be  pre- 
sented to  the  court  on  appeal  without  the  insertion  in 
the  case  of  all  the  testimony. 

It  was  the  duty  of  the  appellant  to  make  the  case, 
inserting  so  much  of  the  evidence  as  he  considered 
material  to  present  the  questions  involved  on  the 
appeal.  If  the  case  as  proposed  by  him  did  not  fairly 
present  the  testimony,  the  respondent  could  then  pro- 
pose amendments  and  it  was  then  the  duty  of  the  trial 
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judge  to  settle  the  case.  That  this  could  haA^e  been 
done  so  as  to  preserve  all  the  substantial  rights  of  the 
appellant  is  clear,  and  this  is  especially  true  as,  so  far  as 
appears,  there  was  no  exception  taken  at  the  trial  either 
to  the  admission  or  rejection  of  evidence  or  to  the 
instructions  ffiven  to  the  jury. 

Thi.  0,^%  very  dUfeU  from  the  c««s  died  by 
the  appellant  where  in  consequence  of  the  death  or 
disability  of  the  trial  judge,  the  bill  of  exceptions  could 
not  be  settled  or  sealed,  and  thus  the  defeated  party 
lost  the  right  to  present  the  case  to  the  appellate 
court. 

In  this  case  no  such  result  follows  from  the  failure  of 
the  appellant  to  obtain  the  testimony.  The  appellant's 
right  to  appeal  from  the  judgment  still  exists,  and  the 
only  result  of  the  inability  to  obtain  a  transcript  of  the 
notes  of  the  stenographer  was,  to  give  the  parties  a 
little  more  trouble  in  preparing  the  case  on  appeal. 

To  set  aside  a  verdict  on  such  ground  would  be  an 
act  of  great  injustice  to  the  respondents. 

The  order  appealed  from  should  therefore  be  affirmed 
with  ten  dollars  costs  and  disbursements. 

Sedgwick,  Ch.  J.,  and  Freedmak^  J.,  concurred. 


FRANK    BROWN,  Respondent  v.  THE  TWENTY- 
THIRD  STREET  RAILROAD  COMPANY,  Appel- 

LANT. 

Negligence,  rounding  a  comer  at  a  greater  speed  than  allowed  by  the  ordi- 
nance, with  other  circumstances ,  sufficient  to  call  for  submission  to  the 
jury. — Contributory  negligence,  a  foot  passetiger  crossing  a  street  rail- 
road is  not  subfect  to  the  same  duties  as  one  crossing  a  steam  railroad.^ 
Failure  to  see  approaching  street  car,  not  as  matter  of  law  contritnUonf 
negligence. 


BEOWN  V.  TWENTY-THIRD  ST.  RAILROAD  CO.        867 

4 

Appellant^s  points. 

Where  the  injuiy  saed  for  was  caused  by  a  ntreet  car  passing  easterly, 
along  a  street  running  east  and  west,  and  rounding  a  curve  southerly, 
into  a  street  running  north  and  south,  stinking  the  injured  party  at  the 
northwest  corner  of  the  streets,  and  there  is  evidence  that  the  car 
approached  and  rounded  the  comer  at  a  rate  of  five  or  six  miles  an 
hour,  and  the  driver  testified  that  he  saw  the  paity  v/hen  he  was  a 
block  away  in  the  street  running  east  and  west,  that  there  was  nothing 
between  the  ear  and  the  injured  paily,  and  it  did  not  appear  that  the 
driver  attempted  to  stop  the  car  until  it  was  close  to  the  injured  pai'ty, 
or  that  there  was  anything  to  prevent  the  driver  from  stopping  the  car 
before  it  struck  the  injured  party.  Held,  that  the  question  of  defendant's 
negligence  was  properly  submitted  to  the  juiy,  and  in  connection  with 
this  evidence,  the  jury  might  consider  the  ordinance  prohibiting  the 
turning  of  comers  with  vehicles  or  horse,  or  horses,  at  a  greater  speed 
than  three  miles  an  hour. 

CorUribulory  negligence. — ^The  rule  as  to  the  duty  of  a  person  about  to 
cross  a  steam  railroad  track  does  not  apply  in  equal  strictness  to  a  per- 
son about  to  cross  a  horse-railroad  in  a  crowded  street  in  a  city.  A 
failure  to  see  an  approaching  street  car  imder  such  circumstances  is  not, 
as  matter  of  law,  contributory  negligence. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  JJ. 

Decided  January  7,  1889. 

Appeal  from  judgment  entered  on  the  verdict  of  the 
jury  on  order  denying  motion  for  a  new  trial. 

The  facts  suflSciently  appear  in  the  opinion. 

Leslie  W.  Hussellj  attorney  and  of  counsel,  and 
Welton  C.  Percy,  of  counsel,  for  appellant,  among 
other  things,  argued : — 

Taking  plaintiff's  own  version  of  the  occurrence,  he 
cannot  recover.  He  was  negligent  in  not  looking  for 
the  car  before  he  stepped  on  the  track.  His  own  testi- 
mony is  fatal.  The  day  was  clear.  Plaintiff  was 
thoroughly  familiar  with  the  place.  He  was  on  foot, 
and  could  easily  have  taken  care  of  himself  if  he  had 
not  blindly  walked  on  the  track — thinking  about  his 
crabs.    Young  v.  N.  Y.,  L,  E.  &  W.,  107  N,  Y.  500 ; 
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Woodard  v.  N.  Y.,  L.  E.  &  W.,  106  76.  369 ;  Coi^ell  v. 
N.  Y.  C.  Co.,  75  lb.  330 ;  Connely  v.  N.  Y.  C.  Co.,  88 
76.  346;  Salter  v.  U.  &  B.  Co.,  75  Ih.  273;  Weber 
V.  N.  Y.  C.  Co.,  58  lb.  451.  Add  to  all  the  other 
considerations  the  noise  necessarily  made  by  the  car, 
especially  if  coming  rapidly  and  it  is  perfectly  plain 
that  the  so-called  obstacles  to  the  plaintiff's  observ- 
ing the  approach  of  the  car,  if  he  had  paid  the  slightest 
attention,  existed  only  in  his  own  imagination.  Cordell 
V.  N.  Y.  C.  Co.,  supra ;  Salter  v.  U.  &  B.  Co.,  supra ; 
Haight  V.  N.  Y.  C.  Co.,  7  Lansing ^  11.  But  assume 
that  he  could  not  see.  The  law  requires  him  to  use  all 
his  senses,  his  ears  as  well  as  his  eyes.  To  listen  as 
well  as  to  look.  And  if  there  were  obstructions  to  his 
vision,  the  more  imperative  became  his  duty  to  stop 
and  listen.  He  did  neither  and  heedlessly  and  blindly 
walked  on  the  track. 

Townsendj  Dyett  &  Einstein^  attorneys,  and  B.  F. 
Einstein  of  counsel  for  respondent,  argued : — 

I.  The  accident  was  caused  solely  by  the  negligence 
of  the  driver  of  the  car,  and  there  was  no  contributory 
negligence  on  the  part  of  the  plaintiff.  The  driver 
drove  his  horses,  upon  a  down  grade  and  around  the 
corner  of  Beekman  and  South  streets  into  South  street, 
at  the  rate  of  five  or  six  miles  an  hour,  in  defiance  of 
the  ordinance  restricting  the  speed  of  horses  under  such 
circumstances  to  three  miles  an  hour.  It  is  verv  evi- 
dent  that  this  misconduct  of  the  driver  was  the  sole 
cause  of  the  accident.  The  defendant  insists  that  it 
was  the  duty  of  the  plaintiff  before  venturing  to  cross 
the  street  to  stop  and  look  for  a  car.  The  plaintiff  did 
not  owe  to  the  defendant  the  exercise  of  extraordinary 
care.  The  diligence  which  the  law  required  of  him 
was  such  as  a  prudent  man  would  ordinarily  exercise 
under  similar  circumstances.  To  hold,  as  matter  of  law, 
that  the  plaintiff  should  have  stopped  at  the  edge  of  the 
track  and  looked  for  a  car  would  be  requiring  him  to 
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exercise  extraordinary  care.  Not  one  man  in  a  thou-  \ 
sand  in  this  city,  under  the  same  circumstances,  would 
have  stopped,  and  peeped  from  behind  the  wagons  up 
the  track  for  a  car.  It  may  have  been  a  proper  ques- 
tion for  the  jury  to  decide,  whether  his  omission  to  stop 
was  negligent,  but  it  cannot  be  held  that  such  omission 
is  negligence  per  se.  Kellogg  v.  N.  Y.  C.  &  H.  R.  R. 
R.  Co.,  79  iV;  Y.  72 ;  Wilcox  v.  Rome,  Watertown  & 
Ogdensburg  R.  R.  Co.,  39  lb.  358 ;  Massoth  v.  Delaware 
&  Hudson  Canal  Co.,  64  Ih.  524 ;  Davis  et  ah  v.  N.  T. 
C.  &  H.  R.  R.  Co.,  47  lb.  400 ;  Thompson  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  16  N.  T.  State  Rep.  869. 

n.  The  plaintiff,  not  seeing  the  horses  of  the  car 
when  he  started  to  cross  the  track,  was  justified  in  rely- 
ing upon  the  belief  that  the  driver  of  the  car  would 
observe  the  ordinance  requiring  him  to  walk  his  horses 
around  the  curve.  Newson  v.  The  New  York  Cen- 
tral R.  R.  Co.,  29  N.  Y.  383.  It  was  for  the  jury  to 
say  whether,  under  the  particular  circumstances  of  this 
case,  the  plaintiff  was  justified  in  believing  that  there 
was  sufficient  time  for  him  to  cross  the  track  in  safety. 
Jetter  v.  N.  Y.  &  H.  R.  R.  R.  Co.,  2  Abb.  App.  Dec. 
458 ;  Mentz  v.  Second  Avenue  R.  R.  Co.,  3  lb.  274 ; 
O'Donnell  v.  The  N.  Y.  &  Harlem  R.  R.  Co.,  8  Daly, 
409;  Hegan  v.  Eighth  Avenue  R.  R.  Co.,  15  N. 
Y.  380. 

ni.  The  ordinance  prohibiting  the  riding  or  driving 
of  horses  around  a  comer  of  any  street  in  the  city  of 
New  York  with  greater  speed  than  at  the  rate  of  three 
miles  an  hour,  was  properly  admitted  in  evidence.  . 
Knupfle  V.  Knickerbocker  Ice  Co.,  84  N.  Y.  488  (and 
cases  cited  in  the  opinion  of  the  court). 

Bt  the  Court. — ^Ingraham,  J. — The  only  excep- 
tions in  the  case  are  to  the  denials  of  defendant's 
motions  to  dismiss  the  complaint,  made  at  the  end  of 
plaintiff's  testimony,  and  again  at  the  end  of  the  case. 
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The  case  was  submitted  to  the  jury.  No  exception  was 
taken  to  the  charge. 

The  only  question  presented  is,  whether  on  the  whole 
case  there  was  evidence  to  justify  the  jury  in  finding 
that  the  defendant  was  negligent  and  that  the  plaintin 
was  free  from  contributory  negligence. 

There  was  evidence  tending  to  show  that  the  car  was 
being  driven  at  the  rate  of  five  or  six  miles  an  hour. 
Plaintiff  swore  that  he  was  crossing  the  street ;  that  he 
could  not  see  the, car  until  he  got  in  the  middle  of  the 
track,  when  he  discovered  that  the  car  was  on  him; 
that  he  jumped  over  by  a  box  of  crabs  and  the  car 
struck  him  and  knocked  him  over  on  the  crabs. 

The  defendant's  driver  swore  that  he  saw  the  plaintiff 
standing  in  front  of  a  fish  box  in  the  street.  He  crossed 
as  far  as  the  front  of  the  box  and  when  the  car  got  to 
him  he  stopped  as  if  to  get  some  crabs.  The  driver 
put  the  brakes  on  and  just  touched  him;  that  the 
driver  saw  the  plaintiff  when  he  was  a  block  away. 
There  was  nothing  between  the  plaintiff  and  the  car. 

It  does  not  appear  that  the  driver  attempted  to  stop 
the  car  until  he  was  close  to  the  plaintiff,  or  that  there 
was  anything  to  prevent  him  from  stopping  the  car 
before  the  plaintiff  was  struck. 

On  this  testimony  the  court  was  justified  in  submit- 
ting the  question  of  the  defendant's  negligence  to  the 
jury.  It  was  for  the  jury  to  say  whether  it  was  prudent 
to  drive  the  car  at  the  rate  of  speed  that  they  find  the 
car  was  driven  around  the  corner  in  such  a  locality,  and 
to  consider  in  that  connection  the  ordinance  of  the  city 
of  New  York,  which  prescribed,  that  any  person  upon 
turning  a  corner  upon  any  street  in  the  city  of  New 
York,  shall  not  ride  or  drive  any  horse  or  horses  at  a 
greater  speed  than  at  the  rate  of  three  miles  an  hour. 

I  also  think  that  there  was  evidence  that  would 
justify  the  jury  in  finding  that  the  plaintiff  was  free 
from  negligence  that  contributed  to  the  injury. 

The  rule  that  has  been  laid  down  in  regard  to  persons 
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about  to  cross  a  track  of  a  steam  railroad,  does  not 
apply  in  equal  strictness  to  a  person  about  to  cross  a 
crowded  street  in  a  city  which  is  used  for  a  horse  rail- 
road. A  person  about  to  cross  a  city  street  has  to 
protect  himself  against  not  only  railroad  cars,  but  also 
against  wagons  and  trucks  using  the  street,  and  while 
he  is  bound  to  be  vigilant  and  cautious,  I  do  not  think 
it  can  be  said  to  be  contributory  negligence,  as  matter 
of  law,  because  he  fails  to  see  an  approaching  car. 

It  is  for  the  jury  to  say  whether,  under  all  the  cir- 
cumstances, plaintiff  was  negligent. 

Upon  the  whole  case  I  think  no  error  was  committed, 
and  that  the  judgment  and  order  should  be  affirmed 
with  costs. 

Sedgwick,  Ch.  J.,  and  Freedman,  J.,  concurred. 


THE  WESTERN  DISPENSARY  OF  THE  CITY  OF 
NEW  YORK,  Plaintiff  v.  THE  MAYOR,  ETC., 
OF  THE  CITY  OF  NEW  YORK,  Defendant. 

Taxes — Almshouse,  what  falls  wUhin  scope  of  the  term  as  used  in  subdivi- 
sion 4,  section  4,  title  1,  chapter  13,  part  1,  Revised  Statutes, 

The  plaintifTs  building,  upon  which  taxes  were  imposed,  was,  during  the 
period  for  which  they  were  imposed,  used  either  as  a  hospital  for  indi- 
gent sick,  or  as  a  dispensary  for  the  relief  of  the  poor  who  called  there, 
and  its  work  in  all  its  departments  was  entirely  gratuitous,  nothing 
being  exacted  for  medical  attendance,  food,  clothing,  lodging,  or  for 
any  other  thing  or  reason. 

Held,  that  such  use  constituted  the  building  an  almshouse  within  the 
meaning  of  the  term  as  used  in  the  act  relating  to  taxation  above 
referred  to,  and  that  it  was  exempt  from  taxation. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  JJ. 

2>ecided  January  7,  1889. 
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Plaintifr^s  points. 

Submission  of  controversy  upon  agreed  facts,  and  the 
question  presented  is,  whether  the  real  estate  of  the 
plainti£E  used  for  the  purpose  of  its  incorporation  is 
exempt  from  taxation. 

The  facts  sufficiently  appear  in  the  opinion. 

Robert  W.  Gilbert^  attorney  and  of  counsel  for 
plaintiff,  argued : — 

I.  The  institution  of  plaintiff  was,  when  the  taxes 
were  laid,  an  almshouse  within  the  meaning  of  1  M.  S.j 
(388,)  sec.  4,  subd.  4,  and  therefore  exempt  from  taxa- 
tion.    "  Section   4.    The   following   property   shall   be 

exempt    from    taxation 4.  Every   poorhouse, 

almshouse,  house  of  industry,  and  every  house  belong- 
ing to  a  company  incorporated  for  the  reformation  of 
offenders,  or  to  improve  the  moral  condition  of  seamen, 
and  the  real  and  personal  property  used  for  such  pur- 
poses belonging  to  or  connected  with  the  same."  Asso- 
ciation for  Colored  Orphans  v.  Mayor  &c.,  104  iNT.  Y. 
581 ;  People  ex  rel.  Swiss  Benevolent  Soc.  v.  Commrs. 
of  Taxes,  36  Hun^  311 ;  N.  Y.  Infant  Asylum  v.  Super- 
visors of  Westchester  Co.,  31  lb.  116.  (a)  The  object 
and  work  of  an  institution,  not  its  name,  decide  whether 
it  is  an  almshouse  within  the  meaning  of  the  statute. 
A  house  for  infant,  blind  or  insane  paupers  would  com- 
monly be  called  an  asylum  ;  for  the  aged  or  maimed,  a 
home ;  for  the  hopelessly  sick,  a  hospital  for  incurables. 
By  its  corporate  name  the  plaintiff  is  denominated  a 
dispensary.  The  work  of  all  is  the  same,  in  that  they 
each  assume  the  support  of  a  class  of  the  poor,  and 
thus  relieve  the  state  of  a  part  of  its  burden.  Tliey 
are,  therefore,  all  almshouses  within  the  meaning  of 
the  statute.  (6)  The  use  of  the  basement  as  a  "  dispen- 
sary "  does  not  change  the  character  of  the  building  as 
a  place  of  support  for  the  poor,  for  besides  contributing 
valuable  aid  to  the  poor  in  itself,  the  dispensary  is 
"  fairly  incident "  to  the  general  work  of  the  institu- 
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Plaintiff  ^s  points. 

tion.  People  ex  reh  Seminary  of  Our  Lady  &c.  v.  Bar- 
ber, 42  Hun,  27 ;  aff'd,  106  N.  T.  669 ;  People  ex  reh 
Acad,  of  The  Sacred  Heart  v.  Commrs.  of  Taxes,  6  /6. 
109;  People  ex  rel.  St.  John's  Coll.  v.  Commrs.  of 
Taxes,  10  Ih.  246.  (c)  The  interpretation  of  the  word 
'^almshouse"  here  asked  is  analogous  to  that  already 
given  to  the  words  "  religious  society,"  as  they  occur 
in  the  same  section  (§  4).  Hebrew  Free  School  v. 
Mayor,  4  lb.  446;  Young  Men's  Christian  Assoc,  v. 
Mayor,  44  Ih.  102.  And  to  the  words  "  Public  Library." 
People  ex  rel.  Amer.  Geographical  Soc.  v.  Commrs.  of 
Taxes,  11  lb.  505. 

n.  The  rule  that  statutes  of  exemption  are  to  be 
construed  strictly  does  not  apply  in  cases  of  this  nature. 
People  ex  rel.  Amer.  Geog.  Soc.  v.  Commrs.  (supra) ; 
Association  for  Colored  Orphans  v.  Mayor,  104  li.  Y. 
587,  588 ;  People  ex  rel.  Swiss  Benev.  Soc.  v.  Comrs.,  36 
Eun,  314. 

III.  The  property  being  exempt  by  law,  the  tax  was 
illegal  and  void.  Assoc,  for  Colored  Orphans  v.  Mayor 
(«t«pra);  N.  Y.  Inft.  Asy.  v.  Supervisors,  31  Hun,  116; 
Young  Men's  Christian  Assoc,  v.  Mayor,  44  lb,  102  ;  He- 
brew Benev.  &  Orph.  Asy.  t?.  Mayor,  11  lb,  116  ;  Matter 
of  N.  Y.  Catholic  Protectory,  77  N.  Y.  346 ;  Hebrew 
Free  School  Assoc,  tj.  Mayor,  4  Hun,  446.  The  omission 
to  appear  before  the  commissioner  of  taxes  does  not 
give  validity  to  the  assessment.  Hebrew  Free  School 
Assoc,  n.  Mayor  {swpra). 

IV.  The  tax  is  a  lien  valid  on  its  face,  and  requiring 
extraneous  evidence  to  show  its  invalidity.  It  is,  there- 
fore, a  cloud  upon  the  title,  and  an  action  in  this  form, 
and  for  the  relief  asked  is  proper.  Assoc,  for  Colored 
Orphans  v.  Mayor,  104  N.  Y.  581 ;  Young  Men's 
Christian  Association  v.  Mayor,  44  Hun,  102;  Hebrew 
Benev.  &  Orph.  Asy.  v.  Mayor,  11  lb.  116;  Hebrew 
Free  School  Assoc,  v.  Mayor,  4  lb.  446;  Washington 
Heights  M.  E.  Church  v.  Mayor,  20  lb.  297. 
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Defendant's  points. 

Henry  if.  Beekmariy  counsel  to  the  corporation,  for 
defendant,  argued : — 

Is  the  Western  Dispensary  an  almshouse  within  the 
meaning  of  the  statutes  ?  The  definition  of  the  word 
"  almshouse/'  approved  and  adopted  by  the  courts  in 
the  two  cases  just  citedf,  is  that  given  by  Webster,  "  a 
house  appropriated  for  the  use  of  the  poor."  K  this 
definition  should  be  applied  literally  to  the  facts  above 
submitted,  there  would  be  hardly  room  to  doubt  that 
the  Western  Dispensary  was  an  almshouse,  and  as  such 
was  entitled  to  exemption  during  the  period  mentioned. 
But  if  regard  be  had  rather  to  the  facts  of  the  two 
cases  to  which  reference  has  been  made,  and  if  the 
decisions  be  read  in  the  light  of  the  facts,  the  inquiry 
will  suggest  itself,  Does  the  exemption  of  the  statute 
apply  to  any  institution  which  has  not  for  its  object,  or 
for  one  of  its  objects,  the  housing  of  the  poor  ?  In  the 
case  of  the  Swiss  Benevolent  Society,  36  Hutij  311,  and 
the  Colored  Orphans'  Case,  104  N.  Y.  681,  the  societies 
were  held  exempt  from  taxation  on  the  ground  that 
they  were  incorporated  for  and  in  fact  provided  for  the 
housing  of  the  poor. 

In  the  case  now  submitted  the  object  of  the  corpora- 
tion is  stated  to  be  "  the  gratuitous  medical  and  surgical 
relief  of  the  poor  in  the  city  of  New  York."  Does  this 
involve  and  permit  the  housing  of  the  poor  and  the 
supplying  of  food  and  clothing,  as  well  as  medical  and 
surgical  treatment?  And  if  so,  do  the  facts  proven 
constitute  the  plaintiff  an  almshouse?  While  fully 
appreciating  the  beneficence  of  institutions  organized  for 
charity,  and  conducted,  as  the  plaintiff  appears  to  have 
been,  for  the  comfort  of  many  thousands  of  the  poor, 
neither  the  city  authorities  nor  their  legal  adviser  feel 
at  liberty  to  extend  the  provisions  of  the  law  beyond 
their  clear  intent,  even  to  promote  an  object  worthy  in 
itself  and  deserving  of  private  sympathy  and  co-opera- 
tion. For  the  statutes  do  not  in  terms  exempt  the  real 
or  personal  estate  of  all  charitable  societies  from  the 
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burden  of  taxation.  The  question  is  therefore  submitted 
for  the  opinion  of  the  court,  with  a  view  to  obtaining  a 
judicial  interpretation  of  the  statute,  as  well  as  a  deter- 
mination of  the  present  controversy. 

By  the  Court. — ^Ingraham,  J., — Plaintiff  is  a  corpo- 
ration duly  organized  under  the  act  of  1848  for  the 
incorporation  of  benevolent,  charitable,  scientific  and 
missionary  societies,  and  the  objects  stated  in  the  cer- 
tificate of  the  plaintiff's  corporation  are,  the  gratuitous 
medical  and  surgical  relief  of  the  poor  of  the  city  of 
New  York. 

That  during  the  years  for  which  the  taxes  claimed  to 
be  illegal  were  imposed,  the  building  on  the  property, 
upon  which  the  taxes  were  imposed,  was  entirely  devoted 
to  charitable  purposes,  either  as  a  hospital  for  indigent 
sick  or  as  a  dispensary  for  the  relief  of  the  poor  who 
called  there,  and  the  work  of  the  plaintiff  in  all  its 
departments  was  entirely  gratuitous,  no  fee  or  return 
having  been  exacted  for  medical  attendance,  food, 
clothing,  lodging  or  for  any  other  thing  or  reason 
whatever. 

I  think  the  use  of  this  property  by  the  plaintiff,  is 
that  of  an  almshouse  as  defined  by  the  court  of  appeals 
in  the  case  of  The  Association  for  Colored  Orphans  v. 
The  Mayor  &c.,  104  N.  T.  587,  and  that  it  was  exempt 
on  that  ground  from  taxation. 

I  think,  therefore,  plaintiff  is  entitled  to  judgment 
declaring  the  property  described  exempt  from  taxation, 
and  that  said  taxes  are  illegal  and  void,  and  directing 
the  cancellation  thereof  upon  the  books  and  records  of 
the  defendant. 

Sedgwick,  Ch.  J.,  and  Freedman,  J.,  concurred. 
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WILLIAM  H.  ALDEN,  et  al.,  Respondents  v.  WIL- 

LLAJil  P.  EARLE,  Appellant. 

Brokers — commissions  not  earned,  in  the  ctbsence  of  bad  faiths  unless  they 
bring  parties  to  prove  an  agreemetU.  Evidence,  insufficient  to  establish  a 
bringing  of  the  parties  to  an  agreement. 

Plaintiffs  are  real  estate  brokers  and  brought  this  action  for  commissions 
on  a  leasing  of  real  esUite.  Defendant  being  desirous  of  leasing  a  build- 
ing of  which  he  was  tlie  owner,  employed  a  broker  named  Goodale, 
who  was  in  charge  of  the  building  and  had  the  keys  and  who  caused  to 
be  affixed  on  the  building  a  sign,  that  pereons  wishing  to  rent  should 
apply  to  him.  The  plaintiffs  knowing  that  the  building  was  to  lease, 
sent  a  party  to  look  at  it  and  afterwards  one  of  the  plaintiffs  luid  an  in- 
terview with  defendant  in  respect  to  leasing  to  that  party,  in  which  he 
said  to  defendant, — **  The  commission  is  one  per  cent  on  five  years 
lease,  to  which  defendant  replied  that  is  all  right  but  I  think  I  would  not 
like  to  rent  to  that  party  because  I  do  not  like  the  business ; "  and  also 
said,  ••  I  suppose  about  $11,000  would  take  the  building  to  a  good  party 
on  a  lease."  Aftei-wards  plaintiffs  on  behalf  of  their  party,  made  adefi- 
nite  offer  to  defendant  for  a  five  years  lease  fix)m  May  1,  1887.  This 
offer  was  declined.  Defendant  demanded  that  rent  should  begin  March 
1st  and  said  to  plaintiffs,  **  if  your  parties  will  take  the  place  from 
March  1st,  I  will  let  them  have  it  on  the  terms  they  propose."  After 
this,  on  January  31st,  plaintiffs  renewed  liie  former  offer  with  the  excep- 
tion of  making  the  rent  begin  April  15th  instead  of  May  Ist,  saying 
that  was  the  best  offer  their  parties  could  make.  Defendant  being  pressed 
to  give  a  definite  answer  to  this  offer  wrote  to  plaintiffs  declining  the 
offer  and  ending  his  letter  with  "the  negotiation  is  now  dosed."— About 
a  week  after  this  the  paities,  on  whose  behalf  plaintiffs  had  been  nego- 
tiating with  defendant,  opened  negotiations  through  Mr.  Goodale.  the 
result  of  which  was  a  lease  to  them  on  the  terms  offered  by  plaintiffs, 
except  that  the  rent  was  to  commence  April  1st.  There  was  no  evidence 
of  bad  faith  on  the  part  of  the  defendant.    The  facts  were  undisputed. 

Held,  (1)  that  plaintiffs  had  not  earned  commissions  in  as  much  as  they  had 
failed  to  bring  the  paities  to  an  agreement.  (2)  That  a  direction  of  a 
verdict  for  plaintiffs  was  enx)r. 

Before  Sedgwick,  Ch.  J.,  and  Ingrahah,  J. 

Decided  January  7,  1889. 


ALDEN  V,  EARLE.  8G7 


Appellant's  points. 


Appeal  from  judgment  entered  on  verdict  of  the  jury, 
in  favor  of  the  plaintiffs,  under  the  direction  of  tiie  court. 

The  facts  sufficiently  appear  in  the  opinion  and  the 
head  notes. 

Hamilton  Odell,  attorney  and  of  counsel  for  appel- 
lant, argued : — 

The  duty  that  a  broker  undertakes,  the  obligation 
he  assumes  as  a  condition  of  his  right  to  demand  com- 
missions, is  to  bring  the  buyer  and  seller  to  an  agree- 
ment. Sibbald  v.  Bethlehem  Iron  Co.,  83  N,  Y.  381 ; 
Wylie  V.  Marine  Bank,  ^\  N.  Y.  417;  Salter  ».  Kim- 
ball, 14  Week,  Dig.  191 ;  Jacobs  t?.  Kolff,  2  HilL  133; 
White  V.  Twitchings,  26  Hurij  503 ;  Satterthwaite  v. 
Vreeland,  3  Hun^  162.  Tested  by  the  rules  laid  down 
in  these  cases  the  plaintiffs'  claim  must  fail.  They  were 
authorized  to  find  a  tenant  for  these  premises  at  a 
specified  rental  and  for  a  specified  term.  Sterne  testi- 
fied that  the  defendant  said  to  him :  "If  Merwin,  Hul- 
bert  &  Co.  will  take  this  place  from  March  1st,  I  will  let 
them  have  it  on  the  terms  that  they  proposed."  Mer- 
win, Hulbert  &  Co.  refused  to  do  this.  Their  first  offer 
was  for  five  years  from  the  first  of  May.  Their  next 
and  final  offer  was  to  let  the  rent  commence  on  the 
15th  of  April.  This  (the  plaintiffs  informed  defendant) 
*'  is  their  best  offer,  and  they  desire  to  hear  from  us  at 
once  your  acceptance  or  rejection,  as  they  have  several 
other  places  in  view."  The  defendant  promptly  rejected 
the  offer,  and  notified  the  plaintiffs  that "  the  negotiation 
is  now  closed/'  Hulbert  asked  the  plaintiff  Alden  "  if 
that  was  an  end  of  the  negotiation."  He  said :  "  There 
is  a  letter ;  it  seems  to  have  come  to  an  end  ;  that  is  all 
we  can  do  for  it."  Afterwards,  Merwin,  Hulbert  &  Co. 
opened  negotiations  for  the  same  premises  through 
another  broker,  which  resulted  in  a  lease  more  favor- 
able to  the  defendant  than  that  proposed  by  the  "  best 
offer"  which  the  plaintiffs  were  able  to  procure. 
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Simon  Sterne,  attorney  and  of  counsel,  and  John  K. 
Creeoey  of  counsel,  for  respondents,  on  the  questions 
considered  in  the  opinion,  argued : — 

I.  Under  the  facts  in  the  case  at  bar  plaintiffs  earned 
their  commission  by  the  introduction  of  a  customer  to 
defendant.  It  was  not  necessary  that  they  should  con- 
duct the  negotiations.  It  is  only  where  a  fixed  price  is 
set  upon  property  that  the  broker  must  bring  a  customer 
ready  to  give  that  price.  Where  there  is  no  fixed  price, 
the  broker  s  commission  is  earned  when  he  has  brought 
this  customer  and  eniployer  together  and  they,  upon 
negotiations  between  themselves,  come  to  an  agreement 
Wyckoff  V.  Bliss,  12  Daly,  324;  Lloyd  v.  Matthews,  51 
N.  r.  124 ;  Sussdorf  v.  Schmidt,  55  iV.  F.  319.  In  the 
case  at  bar  no  fixed  price  was  set  upon  the  property  as 
its  rental  value,  nor  definite  time  fixed.  After  consider- 
ing the  proposition  made  on  behalf  of  Merwin,  Hulbert 
&  Co.,  defendant  agreed  to  accept  the  firm  as  tenants 
provided  they  would  take  the  premises  from  March  1st 
instead  of  May  1st,  as  they  had  proposed-  The  final 
agreement  was  an  exact  compromise  between  these  two 
propositions.  This  case,  therefore,  differs  radically  from 
the  case  of  Wylie  v.  Marine  National  Bank,  61  iV.  Y.j 
415,  and  also  from  the  case  of  Sibbald  v.  The  Bethle- 
hem Iron  Co.,  83  N.  Y.  378. 

n.  Plaintiffs  were  the  only  eflBcient  procuring  cause 
of  the  lease  in  question.  They  not  only  brought  the 
premises  in  question  to  the  attention  of  the  customer, 
and  brought  owner  and  tenant  together,  but  they  con- 
ducted the  negotiation  and  brought  it  to  a  successful 
issue.  It  cannot  be  claimed  that  the  final  words  in 
defendant's  letter  "  the  negotiation  is  now  closed  "  were 
anything  more  than  one  move  in  the  negotiation.  It  is 
of  the  essence  of  such  negotiations  that  each  party 
should  present  a  firm  front  and  should  strive  to  impress 
the  other  with  the  opinion  that  he  will  not  yield.  The 
negotiations  were  not,  in  fact,  closed,  and  there  is  noth- 
ing in  the  words  quoted  indicating,  even  by  implication, 
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a  termination  of  plaintiff's  employment.  The  most  that 
could  be  claimed  under  any  circumstances  would  be, 
that  the  suggestions  made  by  Goodale  aided  plaintiffs' 
efforts  to  procure  the  slight  modification  demanded  of 
having  the  term  commence  April  1st,  instead  of  April 
loth.  Every  other  item  and  provision  of  the  contract 
had  been  procured  through  their  sole  effort.  Glentr 
worth  ».  Luther,  21  Barh.  147 ;  Wyckoff  v.  Bliss,  12 
Daly,  324 ;  Lloyd  v.  Matthews,  51  N.  T.  124 ;  Fox  v. 
Byrnes,  52  N.  JT.  Super.  Ct.  150 ;  Skillman  v,  Mitchell, 
2  Roh.  523 ;  Lyon  v.  Mitchell,  36  N,  V.  235 ;  Morgan 
r.  Mason,  4  U.  D.  Smith,  436 ;  Smith  v.  McGovern,  65 
N.  T.  574. 

By  the  Coukt. — Ingraham,  J. — The  action  is  brought 
by  the  plaintiffs,  real  estate  brokers,  to  recover  commis- 
sions for  renting  certain  premises  of  the  defendant. 

The  obligation  that  a  broker  assumes  and  that  he 
must  perform  before  he  is  entitled  to  commissions,  is 
stated  in  Sibbald  v.  The  Bethlehem  Iron  Co.,  83  N.  F. 
381.  FixcH,  J.,  in  delivering  the  opinion  of  the  court 
in  that  case  says,  "  The  duty  he  undertakes^  the  obliga- 
tion he  assumes  as  a  condition  of  his  right  to  demand 
commissions,  is  to  bring  the  buyer  and  seller  to  an  agree- 
ment." 

The  court  among  other  cases  cited  the  case  of  Wylie  v. 
The  Marine  National  Bank,  61  iV^.  I^.  415«  and  in  speaking 
of  that  case,  it  is  said,  ^'  It  was  held  that  to  entitle  a 
broker  to  commissions,  he  must  produce  a  purchaser  ready 
and  willing  to  enter  into  a  contract  on  the  employer's 
terms.  This  implies  and  involves  the  agreement  of 
buyer  and  seller  and  meeting  of  their  minds  produced  by 
the  agency  of  the  broker ; "  and  at  page  382  it  is  said, "  But 
in  all  cases,  under  all  and  varying  forms  of  expression, 
the  fundamental  and  correct  doctrine  is,  that  the  duty 
assumed  by  the  broker  was  to  bring  the  minds  of  the 
buyer  and  seller  to  an  agreement  of  sale  and  the  price 
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and  terms  on  which  it  is  to  be  made,  and  until  that  is 
done  his  right  to  commissions  does  not  accrue." 

Another  principle  established  by  that  case  is  "  To  such 
a  contract  as  existed  in  the  present  case  where  no  time 
for  the  continuance  of  the  contract  is  fixed  by  its  terms, 
either  party  is  at  liberty  to  terminate  it,  subject,  only, 
to  the  ordinary  requirements  of  good  faith." 

Applying  these  principles  to  the  facts  of  this  case,  it 
is  clear  that  the  plaintiffs  had  not  performed  the  work 
that  they  were  employed  to  do,  the  performance  of 
which  was  necessary  before  they  were  entitled  to  com- 
pensation, as  they  had  not  effected  the  leasing  of  the 
premises  before  tnis  authority  was  revoked. 

There  was  no  employment  of  the  plaintiffs  by  the  de- 
fendant to  obtain  a  tenant  for  the  premises.  Another 
broker  was  in  charge ;  had  the  keys  of  the  building  and 
had  a  sign  on  the  building  that  persons  wishing  to  rent 
should  apply  to  him. 

The  plaintiffs  sent  Mr.  Hulbert  to  look  at  the  prem- 
ises. He  obtained  admission  to  the  property  and  had  an 
interview  with  the  defendant  without  disclosing  the  fact 
that  he  had  been  sent  by  the  plaintiffs.  Subsequently, 
plaintiffs  wrote  two  letters  to  the  defendant,  asking  him 
to  call  on  them  in  regard  to  the  property.  Defendant, 
however,  did  not  call,  and  several  days  afterwards  one  of 
the  plaintiffs  called  at  defendant's  house  and  had  an  in- 
terview with  him.  Subsequently  another  interview  was 
had  at  which  plaintiffs  stated  that  the  commission  would 
be  «one  per  cent  on  the  five  years  lease,  to  which  defend- 
ant said  "  tJiat  is  all  right."  Defendant  then  stated  "  that 
eleven  thousand  dollars  a  year  would  take  the  building 
to  a  good  party  on  a  lease,"  and  plaintiff  then  made  an 
offer  *on  belialf  of  Mr.  Hulbert  of  $11,000  for  the  first 
year,  $11,500  for  the  second  year  and  $12,000  for 
the  three  years  thereafter.  To  that  defendant  said, 
^^That  looks  very  good.  I  will  think  it  over  and  let 
you  know." 

There  were  subsequent  negotiations  between  Hulbert 
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I  and  the  defendant,  and  several  letters  were  written  by 
plaintiffs  to  the  defendant  to  which  no  answer  was  re- 
turned ;  and  on  January  31,  1887,  plaintiffs  wrote  a 
letter  to  the  defendant  in  which  they  say  "  After  consid- 
erable work  on  our  part,  we  have  induced  them  again 
( Merwin,  Hulbert  and  Co. )  to  say  they  will  take  your 
building.  No.  26  West  23d  Street,  upon  the  terms  pro- 
posed by  them  and  let  the  rent  commence  on  the  15th 
of  April.  Thi3  they  say  is  their  best  offer  and  they 
desire  to  hear  from  us  at  once  your  acceptance  or  rejec- 
tion as  they  have  several  other  places  in  view ;  "  and  in 
reply  to  that  letter  on  the  same  day  defendant  wrote  to 
plaintiffs,  "  The  proposition  you  make  for  Messrs.  Mer- 
win, Hulbert  and  Co.  for  my  building  26  West  23d  Street 
on  the  terms  of  five  years  lease,  I  most  respectfully 
decline.     The  negotiation  is  now  closed." 

Up  to  this  time  it  is  evident  that  the  plaintiffs  had  not 
performed  their  obligation :  they  had  not  procured  a 

I  tenant  on  terms  satisfactory  to  the  defendant.  At  no 
time  had  the  defendant  appeared  anxious  to  have  any- 
thing to  do  with  them,  or  encouraged  them  to  proceed 
on  his  behalf ;  and  although  the  evidence  would  justify 
a  finding,  that  there  was  an  obligation  to  pay  them  the 
commissions  if  they  had  procured  a  tenant  who  had 
agreed  to  his  terms  and  was  satisfactory  to  him,  there 
certainly  was  nothing  that  was  said  or  done  that  would 
prevent  defendant  at  any  time  revoking  the  authority 
that  the  plaintiffs  had  and  that  he  did. 

The  plaintiffs  subsequently  endeavored  to  obtain  from 
Mr.  Hulbert  a  more  favorable  offer  and  failed,  and  then 
apparently  abandoned  the  negotiations  and  had  no  fur- 
ther connection  with  the  property. 

I  There  is  not  the  slightest  evidence  of  bad  faith  on 

'  behalf  of  the  defendant :  he  made  no  further  efforts  to 
negotiate  with  Hulbert,  or,  so  far  as  appears,  to  lease 
the  property. 

It  does  appear,  however,  that  about  ten  days  afterwards 
Mr.  Hulbert  went  to  the  broker  who  had  charge  of  the 
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property,  made  him  a  new  offer  for  the  property  on 
more  advantageous  terms  than  the  offer  made  by  plaiut- 
tiffs,  which  offer  defendant  subsequently  accepted. 

The  efforts  of  plaintiffs  had  been  unsuccessful ;  they 
failed  to  bring  the  defendant  and  the  proposed  lessee  to 
an  agreement ;  the  negotiations  were  closed  and  as  was 
said  in  Sibbald  v.  The  Bethlehem  Iron  Co.,  supra,  at 
page  387,  they  very  plainly  had  acquired  no  right  to  the 
commissions  for  anything  that  might  Jiappen  in  the 
future,  unless  upon  the  sole  and  only  ground  that  the 
defendant  terminated  the  agency  in  bad  faith  and  as  a 
device  to  get  the  benefit  of  the  plaintiffs'  labors  without 
paying  for  them. 

I  think  therefore  the  complaint  should  have  been  dis- 
missed. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered. 

Sedgwick,  Ch.  J.,  concurred. 


DANIEL  M.  REDMOND,  Appellant  v.  AMERICAN 
MANUFACTURING  COMPANY,  Respondent. 

Machines,  damages  in  replevin  or  trover  for  unlawful  detention  cf,  whin 

restricted  to  interest  on  the  value. 

Where  maohines  are  manufactured  by  a  party  for  another  under  an  agree- 
ment that  the  latter  paity  should  have  at  the  expiration  of  a  specified 
period  the  option  of  either  returning  them  or  purchasing  them  paring 
therefor  a  certain  agreed  price,  and  such  latter  party  at  the  conelusioo 
of  the  period  does  not  elect  to  purchase,  and  neglects  to  retuni  them 
after  due  demand,  the  damages  for  detention  are  restricted  to  inter- 
est on  the  value  of  the  machines  at  the  time  of  the  demand  (the  ele- 
ment of  depreciation  in  value  not  being  involved),  where  it  does  no! 
appear  that  it  was  the  intention  of  the  foi-mer  party,  or  that  it  was  pos- 
sible for  him  to  use  the  machines  except  to  sell  them,  and  it  not  appea^ 
ing  that  there  were  any  peculiar  circumstances  of  wilfulness  or  malice 
attendant  on  the  detention. 
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Before  Sedgwick,  Ch.  J.,  and  Ingraham,  J. 

Decided  January  7,  1889. 

Appeal  by  plaintiff  from  a  portion  of  a  judgment  in 
his  favor. 

This  is  an  action  of  replevin  for  certain  machinery. 
The  case  was  submitted  to  the  jury  who  found  the  title 
to  the  property  to  be  in  the  plaintiff,  and  that  he  was 
entitled  to  its  return  and  assessed  the  value  of  the  prop- 
erty  at  ^2,100,  and  the  damages  for  detention  at  $445. 

Upon  this  verdict  judgment  was  entered,  adjudging 
the  title  to  the  property  to  be  in  plaintiff ;  that  plaintiff 
recover  possession  thereof ;  that  if  delivery  of  possession 
could  not  be  had,  then  that  plaintiff  recover  the  value 
of  the  property ;  and  further  adjudging,  that  plaintiff 
recover  $445,  damages  for  detention  of  the  property. 

It  is  from  the  portion  of  the  judgment  adjudging  a 
recovery  of  $445,  damages  for  detention,  that  plaintiff 
appeals. 

The  facts  sufficiently  appear  in  the  opinion. 

Charles  A,  Murphy,  attorney  and  of  counsel,  and 
William  R.  SpooneTy  of  counsel,  for  appellant,  on  the 
questions  considered  in  the  opinion,  argued  : — 

In  the  case  of  detention  of  a  chattel,  having  only  a 
market  or  cash  value,  and  not  susceptible  of  use  to  give 
it  a  special  or  usable  value,  interest  upon  the  market  or 
cash  value  of  the  article  for  the  period  of  detention  is 
the  correct  measure  of  damages  for  detention.  But  in 
the  case  of  detention  of  a  chattel  which  is  susceptible  of 
use  to  give  it  a  special  or  usable  value,  such  as  a  horse 
or  other  domestic  animal  capable  of  hire  for  work,  or  a 
machine,  or  a  boat  or  vessel,  etc.,  the  correct  measure 
of  damages  for  detention,  is  not  the  interest  upon  mar- 
ket or  cash  value,  but  the  usable  value  of  the  chattel 
for  the  period  of  detention.  Allen  v.  Fox,  51  N.  Y. 
562 ;  Slocum  v.  Delano,  17  Weekly  Digest,  207. 

Souther  S  Stedman,  attorneys,  and  C.  E.  Souther  of 
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counsel,  £or  respondent,  on  the  questions  considered  in 
the  opinion,  argued : — 

The  rulings  on  the  measure  of  damages  were  correct. 
"  The  measure  of  plaintiff's  damages  is  the  interest  on 
the  value  of  the  property  while  in  defendant's  possession, 
unless  the  proofs  show  that  the  use  of  the  property  was 
of  greater  value  than  such  interest."  Keep  v.  Kauf- 
mann,  38  N.  Y.  Super.  Ct  476. 

By  the  Court. — Ingraham,  J. — The  only  question 
presented  on  this  appeal,  is  the  exception  to  the  ruling 
of  the  court  sustaining  the  defendant's  objection  to  the 
testimony  offered  by  the  plaintiff  as  to  the  usable  value 
of  the  machines  sued  for,  during  the  period  of  their  de- 
tention, as  the  measure  of  plaintiff's  damages  for  that 
detention;  and  such  evidence  was  excluded  on  the 
ground  that  the  damages  for  the  detention  of  the  ma- 
chines in  question  must  be  confined  to  the  interest  upon 
the  market  value  of  the  machines  at  the  time  of  the  de- 
mand. 

The  complaint  alleges  that  in  the  summer  of  1883, 
plaintiff  being  the  inventor  of  certain  machines,  agreed 
with  the  defendant  that  plaintiff  would  manufacture 
and  set  up  in  the  defendant's  factory  fourteen  machines, 
and  that  at  the  expiration  of  a  period  named  defendant 
should  have  the  option  of  returning  said  machines  to 
plaintiff,  or  of  purchasing  the  same  and  paying  plaintiff 
therefor  a  certain  agreed  price ;  that  at  the  conclusion 
of  such  period,  defendant  did  not  elect  to  purchase  said 
machines  and  pay  therefor  the  agreed  price  or  value 
thereof,  and  that  said  defendant  has,  since  plaintiff  duly 
demanded  the  said  machines  on  or  about  October  27, 
1884,  unlawfully  detained  the  same,  to  the  plaintiff's 
damage  in  the  sum  of  ^IS^OOO,  and  demands  judgment 
for  the  recovery  or  possession  of  said  machines,  or  for 
the  sum  of  $7,500,  the  value  thereof,  together  with  the 
sum  of  $15,000,  his  damages  for  the  detention  tHereof, 
besides  the  costs  of  the  action. 
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PlaintifiE  introduced  evidence  tending  to  prove  the 
contract  set  up  in  the  complaint,  and  that  the  machines 
in  question  were  manufactured  for  the  defendant  under 
the  contract  and  delivered  to  him. 

The  theory  upon  which  the  case  was  tried  by  the 
plaintiff  appears  to  have  been,  that  the  measure  of 
damages  for  the  detention  of  the  machines  was  what 
the  defendant  would  have  made  by  them  had  it  kept 
them  and  used  them  properly;  not  the  amount  that 
would  compensate  plaintiff  for  the  injury  that  he  sus- 
tained in  consequence  of  the  refusal  of  the  defendant 
to  deliver  the  machines  to  him. 

The  cardinal  principle  controlling  the  question  of 
ike  measure  of  damages  in  these  cases,  is  compensation 
to  the  injured  party  for  the  wrong  committed,  and  it  is 
neither  alleged  in  the  complaint  in  this  action  nor  proved 
upon  the  trial  that  any  use  could  have  been  made  by 
the  plaintiff  of  these  machines  which,  had  the  machines 
been  returned  to  him  when  demanded,  would  have  en- 
abled him  to  realize  more  than  the  interest  of  the  value 
of  the  machines  allowed  to  him  by  the  jury  on  the  trial. 

As  was  said  by  Earle,  Commissioner,  in  Allen  v.  Fox, 
51  N.  Y.  563,  "  the  proper  rule  of  damages  to  be  ap- 
plied to  cases,  as  they  arise  in  the  courts,  has  always 
been  a  frmtful  subject  of  discussion  and  difference 
among  judges  and  jurists.  In  actions  of  tort  the  aim 
of  the  law  is  to  give  the  injured  party  a  full  indemnity 
and  no  more,  unless  the  injury  has  been  wilful  or  mali- 
cious. Remote,  contingent  and  uncertain  damages  are 
excluded,  but  it  is  not  always  easy  to  determine  what 
damages  ought  to  be  classified  as  such";  and  after  dis- 
cussing the  duty  of  the  jury  in  assessing  the  value  of 
the  property  in  an  action  for  replevin  the  judge  says 
"  With  this  rule  in  view,  what  should  be  the  measure 
of  damages  for  the  detention  ?  In  many  cases,  interest 
on  the  value  from  the  time  of  the  wrongful  taking  would 
be  the  proper  measure.  It  would  be  generally  in  all 
cases  where  the  property  detained  was  merchandise  kept 
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for  sale,  grain  and  all  other  articles  of  property,  useful 
only  for  sale  or  consumption.  In  such  a  case  if  the 
owner  recovers  the  interest  on  the  value  of  his  property 
from  the  time  he  was  deprived  of  it,  he  will  generally  have 
a  complete  indemnity,  unless  the  property  has  depreciatr 
ed  in  value,  in  such  case  the  depreciation  must  be  added 
to  the  interest  on  the  value,  taken  as  it  was  before  ihe 
depreciation,  and  the  two  items  will  furnish  the  amoant 
of  damage."  I  think  this  rule  should  be  appUed  to  the 
case  at  bar.  • 

As  before  stated,  the  machines  were  manufactured 
not  for  use  by  the  plaintiff  but  for  sale  to  the  de- 
fendant, and  there  is  no  evidence  that  it  was  the  in- 
tention of  the  plaintiff,  or  that  it  was  possible  for  him 
to  use  the  machines,  except  to  sell  them,  and  the  plaint- 
iff will  be  fully  indemnified  by  allowing  him  as  dama- 
ges for  detention,  interest  on  the  value  of  the  machines 
at  the  time  he  demanded  them,  for  that  would  be  the 
amount  that  he  would  receive  had  the  machines  been 
returned  to  him  at  that  time  and  he  had  sold  them. 

The  case  of  Allen  v.  Fox,  supra,  was  an  action  of  re- 
plevin to  recover  the  possession  of  a  horse,  and  the  jury 
was  allowed  in  that  case  to  assess  the  value  of  the  use 
of  the  horse  as  damages  for  the  detention.  But  the 
damages  there  allowed  was  the  value  of  the  use  of  the 
horse  to  the  plaintiff,  and  where  the  value  of  the  use 
depended  upon  the  particular  use  to  which  the  article 
sought  to  be  recovered  is  applied,  there  must  be  at  legist 
some  evidence  to  show,  or  from  which  the  jury  can 
infer,  that  the  property  in  question  would  have  been  so 
applied  had  it  been  delivered  to  plaintiff.  Without  such 
evidence  the  plaintiff  is  not  only  allowed  to  recover 
compensation,  but  profit  that  it  does  not  appear  that  he 
would  or  could  have  made. . 

My  opinion  is,  therefore,  that  the  evidence  was  pro- 
perly excluded  by  the  trial  judge,  and  that  there  was  no 
error  in  his  refusal  to  charge  as  requested  on  the  meas^ 
ure  of  damages  for  the  detention,  and  as  no  other  que^ 
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tion  is  presented  on  this  appeal;  the  judgment  and  order 
appealed  from  should  be  affirmed  with  costs. 

Sedgwick,  Ch.  J.,  concurred. 


EMILY  STEWART,  Respondent  v.   THE   METRO- 
POLITAN   ELEVATED    RAILROAD    COMPANY, 

Appellant. 

Streets  in  a  cHy,  as  to  owfiership  of  the  fee,  presumption  as  to — Encroachme7U 
by  an  erection  in  the  street,  as  to  entitling  to  substantial  damages. -^Case 
on  appeal,  effect  of  embodying  in  it  a  statement  Uiot  it  contains  the  sub- 
stance of  all  evidence. 

An  owner  of  premises  abutting  on  a  street  in  the  city  of  New  York,  there 
being  no  evidence  how  the  street  was  opened  as  a  street,  or  as  to  the 
ownership  of  the  fee  thereof,  is  presumed  to  own  the  fee ;  and  the  erec- 
tion of  a  peiTnanent  structure  of  an  elevated  railroad  in  such  street 
in  front  of  such  abutting  owner's  land,  is  an  encroachment  on  his  free- 
hold and  a  trespass — and  entitles  him  to  recover  such  substantial  dam- 
ages as  the  evidence  waiTants. 
^  Where  the  case  on  appeal  contains  a  statement  that  **  The  case  is  conceded 
to  contain  the  substance  of  the  testimony  offered  by  either  side  upon  the 
trial,"  it  will  be  presiuned  that  the  facts  of  the  ownership  of  a  particu- 
lar house  and  lot,  and  that  it  abutted  on  a  street,  were  proved  by  com- 
petent evidence  when  the  record  discloses  on  these  points  that  the 
plaintiff  testified  orally,  without  objection,  that  she  was  the  owner  of 
and  resided  in  the  house  and  that  it  fronted  on  the  street,  giving  the 
width  of  the  lot  on  the  street,  and  that  a  photograph  of  the  house  was 
received  in  evidence  (not  printed  in  the  appeal  book)  and  nothing 
farther.* 

Before  Freedman  and  Ingraham,  JJ. 

Decided  January  7,  1889. 

•  This  is  not  to  be  regarded  as  intimating  that  ownership  of  realty  can- 
not be  proved  by  proper  and  sufficient  evidence  of  possession  under  claim 
of  ownership,  but  only  as  holding  that  it  was  to  be  presumed  that  there 
was  proper  and  sufficient  evidence  of  possession  under  claim  of  ownership 
to  establish  prima  facie  the  fact  of  ownership. 
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Appeal  by  the  defendant  from  judgment  in  favor  of 
plaintiff  for  $3,540  damages,  entered  upon  verdict  of  a 
jury,  with  costs,  and  also  from  order  denying  motion  for 
a  new  trial  upon  the  usual  grounds. 

The  plaintiff  claiming  to  be  the  owner  of  the  property 
No.  156  West  Fifty-third  street,  brought  this  action  for 
the  damages  claimed  to  have  been  sustained  by  her  ia 
consequence  of  the  maintenance  and  operation  of  de- 
fendant's railway  in  front  of  her  property.  The  appeal 
book  showed  that  evidence  was  admitted  without  objec- 
tion to  the  effect,  that  the  rental  value  of  plaintiffs 
abutting  property  had  been  greatly  diminished  in  con- 
sequence of  such  maintenance  and  operation. 

Other  facts  sufficiently  appear  in  the  opinion. 

Davies  <fe  RapallOy  attorneys,  and  of  counsel  for  the 
appellant,  argued : — 

Upon  the  trial,  there  was  no  evidence  whatever  of  any 
right  appurtenant  to  plaintiff's  premises  in  Fifty-third 
street.  In  fact  the  only  proof  of  ownership  of  the  prem- 
ises was  the  verbal  statement  of  the  witness,  to  the  effect, 
that  she  owned  and  resided  in  the  house  in  question,  front- 
ing on  Fifty-third  street.  No  deed  of  the  property  was 
offered  in  evidence,  and  even  if  this  oral  testimony  be 
sufficient  to  prove  title  to  the  premises  in  the  absence 
of  any  objection,  it  is  insufficient  to  show  any  of  the 
dimensions  of  the  lot,  except  those  mentioned,  to  wit, 
eighteen  feet  nine  inches  in  width  on  the  street,  and  it 
is  wholly  insufficient  to  show  any  easement  or  property 
rights  in  Fifty-third  street.  No  evidence  was  offered 
that  the  street  was  opened  under  the  act  of  1813,  or  as 
to  the  title  of  the  land  forming  the  bed  of  the  street, 
and  there  was  no  evidence  of  any  property  rights  or 
easements  appurtenant  to  the  premises.  The  record 
shows  that  the  balance  of  the  plaintiff's  case  was  made 
up  of  testimony  to  the  effect  that  the  maintenance  and 
operation  of  the  road  in  the  street  diminished  the  rental 
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value  of  the  premises.  The  record  does  not  show  that 
any  evidence  was  offered  that  the  light,  or  the  air, 
or  the  access  was  in  any  way  interfered  with ;  nor  that 
cinders,  nor  other  substances  were  thrown  upon  her  lot. 
The  whole  case,  therefore,  rests  upon  the  bare  assertion 
that  the  plaintiff  owns  a  house  fronting,  upon  Fifty-third 
street ;  that  the  defendant  constructed,  maintained  and 
operated  a  road  through  the  street  whereby  the  rental 
value  of  her  premises  was  lessened.  Under  these  cir- 
cumstances we  claim  that  no  cause  of  action  was  shown 
by  the  evidence  offered  by  the  plaintiff. 

As  shown  by  the  decision  in  the  court  of  appeals,  in 
the  case  of  Story,  the  whole  foundation  for  the  action 
is  the  proposition  that  some  distinct  right  in  the  street 
owned  by  the  plaintiff  has  been,  without  compensation, 
taken  or  interfered  with  by  the  defendant. 


A.  P.  it  W.  Marty  attorneys,  and  Henry  H.  Man  of 
counsel,  for  respondent,  argued : — 

I.  It  was  proved  without  controversy  or  objection 
that  the  plaintiff  was  in  possession  and  ownership  of  the 
property ;  that  it  fronts  on  Fifty-third  street  in  the  city 
of  New  York.  It  has  been  determined  again  and  again 
that  the  maintenance  and  operation  of  an  elevated  rail- 
road in  one  of  the  public  streets  of  New  York  is  a  use 
of  the  street  for  other  than  the  lawful  street  purposes, 
and  constitutes  an  interference  with  the  easements  of 
Ught,  air  and  access  to  which  property,  abutting  on  a 
street  in  the  city  of  New  York,  is  entitled.  Lahr  v.  Met- 
ropoUtan  Elevated  R.  R.  Co.,  104  N.  Y.  268. 

II.  There  could  be  no  direction  of  a  verdict  for  nom- 
inal damages,  in  the  face  of  testimony  by  the  defend- 
ant's own  witnesses  that  the  plaintiff  had  sustained 
substantial  damage.  By  reason  of  a  decrease  in  the 
rental  value  of  her  property  of  from  $150  to  $200  a 
year  through  the  maintenance  and  operation  of  its  rail- 
road. 

ni.  The  general  rule  has  been  laid  down  again  and 
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again  that  abutting  owners  on  public  streets  in  cities 
have  easements  of  light,  air  and  access  appurtenant  to 
their  property  and  are  entitled  to  protection  against 
interference  with  their  enjoyment.  This  rule  is  laid 
down  in  Lahr  v.  Metropolitan  Elevated  R.  R.  Co.,  104  N, 
Y.  268,  as  having  been  decided  by  Story  w.  El.  R.  R., 
see  page  287  of  the  Lahr  case.  See  also  page  289, 
where  the  court  deals  with  the  attempt  to  distinguish 
the  facts  of  that  case  from  those  in  the  Story  case.  The 
Lahr  case  was  one  involving  property  abutting  on  a 
street  opened  under  the  act  of  1813  applicable  to  all 
street  openings  in  the  cities  of  the  state  of  New  York. 
The  same  rule  was  laid  down  as  applicable  where  the 
street  was  dedicated  by  a  prior  owner.  Natl.  Ex.  Bank 
Case,  53  N.  Y.  Super.  Ct.  511.     Glover  Case,  51  lb.  1. 

IV.  The  presumption  in  the  absence  of  proof  is  that 
the  street  exists  in  accordance  with  the  law  of  the  state 
of  New  York.  This  is  the  common  law  of  England  as 
modified  by  the  act  of  1813. 

If  there  are  any  different  rights  in  any  street  in  the 
city  than  those  existing  under  the  common  law  as  so 
modified  by  statute,  it  must  be  by  virtue  of  pecuUar 
circumstances  sufficient  to  make  the  case  exceptional. 
Such  circumstances  will  not  be  presumed  to  exist.  The 
defendant  should  have  proved  (if  it  claimed)  that  they 
existed. 

By  the  common  law  a  city  street,  like  any  other 
highway,  exists  only  as  a  place  over  which  the  public 
has  the  right  to  pass  and  repass  lawfully.  An  elevated 
railway  is  an  unauthorized  encroachment  upon  the  right 
of  an  abutting  owner  on  such  a  street.  Matter  of  17th 
St.,  20  Johns.  262,  270  ;  Jackson  v.  Hathaway,  15  lb. 
448 ;  Cortelyou  v.  Van  Brundt,  2  lb.  357,  363. 

By  the  Court. — ^Ingraham,  J. — The  case  on  appeal 
contains  a  statement  that  "  The  case  is  conceded  to  con- 
tain the  substance  of  the  testimony  offered  by  either 
side  upon  the  trial  of  this  action." 
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Plaintiff  testified  that  she  was  the  owner  and  resided 
in  the  house  in  question  fronting  on  Fifty-third  street 
and  being  eighteen  feet  nine  inches  in  width  on  the 
street.  The  fact  of  ownership,  and  that  the  premises 
abutted  on  the  street,  must  be  presumed  to  have  been 
proved  by  competent  evidence.  A  photograph  of  the 
house  in  question  was  received  in  evidence,  but  is  not 
printed  with  the  case. 

There  is  no  evidence  to  show  how  Fifty-third  street 
in  front  of  the  premises  in  question  was  opened  as  a 
street,  or  as  to  the  ownership  of  the  fee  of  the  street. 
The  abutting  owners  were,  therefore,  presumed  to  own 
the  fee  of  the  street.  See  Wager  v.  Troy  Union  R.  R. 
Co.,  25  iV".  T.  529,  where  Smith.,  J.,  in  delivering  the 
opinion  of  the  court  says,  "It  is  an  established  inference 
of  the  common  law,  that  the  proprietors  of  the  land  ad- 
joining a  public  highway  are  the  owners  of  the  fee  of 
said  highway ;  that  the  rights  of  the  public  therein  and 
thereto  are  no  higher  or  other  than  those  of  a  mere 
easement,  and  that  the  proprietors  on  each  side  pre- 
sumptively own  the  soil  in  fee  to  the  centre  of  the 
highway.  There  is  no  distinction  in  this  respect  be- 
tween the  streets  of  a  city,  and  highways  in  the  country." 

The  plaintiff  being  presumed  to  be  the  owner  of  the 
fee  of  Fifty-third  street,  the  erection  of  the  defendant's 
structure  on  the  street  was  an  encroachment  upon  her 
freehold  and  a  trespass.  Wager  v.  Troy  Union  R.  R. 
Co.,  supra. 

It  was,  therefore,  no  error  to  deny  the  motion  of  the 
defendant  to  dismiss  the  complaint  and  the  motion  to 
direct  a  verdict  for  nominal  damages  only. 

As  the  only  exceptions  that  appear  in  the  case  are  the 
exceptions  to  these  rulings,  no  other  question  is  pre- 
sented. 

The  judgment  should  therefore  be  affirmed  with 
costs. 

Freebmak,  J.,  concurred. 
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MARGARET  HEARTT,  Plaintiff  v.  ADOLPH 

KRUGER,  Defendant. 

Party  taall,  one  mode  of  establishing  easement  of  terminated  by  destrwHon 

of  buildings. 

Where  the  owner  of  two  hooses  conveys  one  (retaining:  the  other),  mak- 
ing the  boundaiy  of  the  oneconveyed  the  centre  line  of  the  wall  between 
the  two,  that  wall  becomes  a  party  wall. 

Where  the  buildings  which  have  for  their  common  support  a  party  wall 
are  entirely  desti-oyed,  the  party  wall  itself  being  so  far  destroyed  that 
there  is  nothing  left  of  it  but  the  foundation  and  two  feet  of  wall  on 
that  foundation,  the  easement  of  the  owners  of  the  land  on  which  tJie 
party  wall  stood  in  the  lands  of  .each  other  for  the  purposes  of  a  party 
wall  is  thereby  terminated. 

Before  Freedman  and  Ingraham,  JJ. 

Decided  January  7,  1889. 

Application  by  plaintiff  for  judgment  on  the  verdict 
of  the  jury  in  favor  of  the  plaintiff  by  direction  of  the 
court,  subject  to  the  opinion  of  the  court  at  general 
term. 

One  Burchell,  being  the  owner  of  two  adjoining  lots 
503  and  505  West  Fifty-fourth  street,  503  being  the 
most  easterly  lot,  built  on  them  two  houses  each  five 
stories  high,  having  a  party  wall  between  them  twelve 
inches  thick.  He  sold  both  lots  with  the  houses  erected 
thereon  to  one  Falk  who,  on  April  20,  1875,  gave  back 
to  Burchell  a  mortgage  on  503.  This  mortgage  was 
foreclosed  and  the  defendant  on  July  2, 1887,  derived 
title  to  this  lot  from  the  purchaser  at  the  foreclosure  sale 
by  various  mesne  conveyances. 

Falk,  also,  on  April  23,  1875,  mortgaged  lot  505  to 
Rachel  Collins.  This  mortgage  was  also  foreclosed,  and 
the  plaintiff  on  August  25,  1879,  derived  title  to  this 
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lot  by  deed  from  the  purchaser  at  the  foreclosure  sale. 
The  mortgage  on  503  was  recorded  before  that  on  505. 

The  description  in  the  mortgage  on,  and  in  the  vari- 
ous deeds  of,  lot  503  gave  the  westerly  boundary  as 
running  "  partly  through  the  centre  of  a  party  wall." 
The  description  in  the  mortgage  on,  and  the  deed  of  lot 
505  contained  no  reference  to  a  party  wall ;  but  the 
easterly  boundary  line  as  given  would  run  partly 
through  the  centre  of  a  party  wall. 

In  1887,  the  buildings  on  both  lots  were  destroyed 
by  fire,  as  was  also  the  party  wall  between  them  except 
that  its  foundation  up  to  the  curb  and  two  feet  of  the 
wall  on  this  foundation  were  left  standing.  After  this 
defendant  built  on  his  lot  a  two-story  building,  rebuild- 
ing the  party  wall  twelve  inches  thick  to  the  height  of 
his  new  building. 

This  action  is  brought  to  recover  the  strip  of  land  50 
feet  21  inches  in  length  by  5  inches  in  width  on  the 
north  and  5J  inches  on  the  south  covered  by  the  west- 
erly portion  of  the  new  brick  partition  wall. 

James  «7.  Thomson,  attorney  and  of  counsel  for 
plaintiff,  on  the  questions  considered  in  the  opinion, 
argued: — 

The  only  question  is  one  of  law. 

It  is  insisted  by  plaintiff  that  the  party  wall  between 
the  houses  503  and  505  had  so  far  been  destroyed  as  to 
cease  to  be  a  party  wall.  There  is  no  doubt  that  the 
wall  was  down  to  the  top  of  the  foundation  wall  and 
that  the  five-story  houses  that  it  separated  and  supported 
were  utterly  destroyed.  So  far,  then,  the  party  wall 
had  served  the  purposes  for  which  it  had  been  erected. 
The  question  then  arises,  does  the  law  imply  a  right  to 
re-erect  a  party  wall  after  the  destruction  of  the  wall 
down  to  the  foundation  wall  and  the  total  destruction 
of  the  houses  which  it  supported  and  separated  ? 

This  Court  in  Sherred  v.  Cisco,  4  8a7id.  (Super.  Ct) 
480,  decides  "  that  where  two  owners  of  adjoining  city 
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lots  unite  in  building  two  stores  with  a  party  wall,  we 
have  no  right  to  infer  from  that  act  an  agreement  bind- 
ing upon  them,  their  heirs  and  assigns  to  the  end  of 
time  to  erect  another  like  party  wall."  p.  488. — But  says 
the  learned  counsel  for  this  defendant,  the  wall  has  not 
been  destroyed;  there  remain  the  yellow  pine  timber 
foundation  and  eight  feet  of  foundation  wall,  that  says 
he  gives  the  defendant  the  right  to  erect  a  new  wall  to 
separate  new  structures  of  new  height,  etc.,  etc.  This 
Court  answers  this  claim  in  Sherred  v.  Cisco,  p.  485. 
"  The  stone  foundation  that  remained  does  not  alter  the 
matter;  either  party  could  remove  so  much  of  it  as 
rested  on  his  ground  with  the  rubbish  on  his  lot  on  pre- 
paring to  rebuild Neither  was  under  any  obliga- 
tion to  rebuild  upon  his  lot  or  to  suffer  the  other  party 
to  place  part  of  a  division  wall  upon  it." 

Speaking  of  the  rights  of  parties  in  a  party  wall,  the 
Court  of  Appeals,  in  Partridge  v.  Gilbert,  15  iV".  Y.  601, 
says  of  a  similar  right  of  support :  "  This  right  existed 
as  long  as  the  wall  continued  to  be  sufficient  for  that 
purpose,  and  the  respective  buildings  remained  in  a 
condition  to  need  and  to  enjoy  that  support." 

John  Hardy,  attorney  and  of  counsel  for  defendant, 
on  the  questions  considered  in  the  opinion,  argued  : — 

I.  The  wall  is  a  party  wall.  Webster  v.  Stevens,  5  DiieVy 
553 ;  Eno  v.  Del  Vecchio,  6  Ib.Vj;  Partridge  v.  Gil- 
bert, 15  N.  r.  601 ;  Brooks  v.  Curtis,  50  lb.  639. 

II.  It  did  not  cease  to  be  a  party  wall  because  it  became 
dilapidated.  Brondage  v.  Warner,  2  ffill^  145 ;  Schile  r. 
Brokhahus,  80  N.  Y,  614.  Campbell  v.  Mesier,  4  Johns. 
Ch.  334,  and  6  Ih.  21.  This  is  not  a  case  where  the  old 
wall  is  destroyed,  and  in  which  the  parties  are  remitted 
to  their  original  condition,  such  as  Judge  Sanford  sup- 
posed might  sometimes  occur.  Sherred  i\  Cisco,  4  Sand. 
488,  and  referred  to  in  Partridge  v.  Gilbert,  15  N.  Y. 
601,  for  the  proof  showed  that  it  would  have  cost  the 
plaintiff  $200  to  remit  the  lots  to  their  original  condi- 


HEARTT  V.  KRUGER.  885 

Opinion  of  the  Court,  by  Ingraiiam,  J. 

tion.  The  entire  foundation  wall  in  this  ease  was  intact?, 
and  so  substantial  that  the  Building  Department  ap- 
proved of  it,  and  allowed  the  wall  to  be  continued  up. 
Either  owner  had  the  right  to  increase  the  height  of  the 
wall.  Brooks  v.  Curtis,  50  iV.  Y.  639.  Eebuilding  in 
case  of  necessity  for  so  thorough  a  work  is  repairing, 
within  the  proper  meaning  of  that  term.  Partridge  v. 
Gilbert,  15  N.  Y.  608. 

By  the  Court. — ^Ingraham,  J.  This  is  an  action  of 
ejectment  to  recover  possession  of  a  strip  of  land  cov- 
ered by  a  portion  of  a  wall  erected  by  the  defendant. 
In  1874  one  Burchell  was  the  owner  of  both  plaintiff's  and 
defendant's  lots.     He  erected  a  building  on  each  lot  with 

I  a  party  wall  between  them   twelve   inches  in  width. 

I  Subsequently  he  sold  both  buildings  to  one  Falk,  and 

took  back  a  mortgage  on  the  house  and  lot  now  owned 

I  by   defendant    to   secure   the   sum  of    $7,000,   which 

mortgage  describes  the  westerly  boundary  of  the  prem- 
ises as  "  running  southerly  and  paralleled  w^ith  Tenth 

;  avenue  and  partly  through  the  centre  of  a  party  wall 

fifty  feet  and  five  inches  to  the  northerly  side  of  54th 
street." 

The  defendant  claimed  title  to  the  property  through 
a  Referee's  deed  on  the  foreclosure  of  this  mortgage. 
The  buildings  on  both  lots  were  destroyed  by  fire  on 
the  27th  or  28th  of  May,  1887.  The  party  wall  was  de- 
stroyed, except  that  the  foundation  up  to  the  level  of 
the  curb  and  about  two  feet  of  the  wall  on  this  founda- 
tion left,  was  left  standing.  The  other  walls  of  both 
buildings  were  all  destroyed  down  to  the  foundation 
walls. 

I  This  conveyance  of  one  of  the  houses  by  the  owner 

i  of  both,  had  the  effect  of  making  this  wall  between  the 

two  buildings  a  party  wall.  See  Brooks  v.  Curtis,  50  iV.  Y. 
642,  where  it  was  held,  that  where  the  centre  line  of  the 
wall  between  two  houses  is  by  the  deed  of  one  made 
the  boundary  line  of  the  lot  conveyed,  the  wall  becomes 
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a  party  wall ;  and  that  although  the  land  covered  by 
the  party  wall  remains  the  several  property  of  the 
owners  of  each  half,  yet  the  title  of  each  owner  is  quali- 
fied by  the  easement  to  which  the  other  is  entitled. 

The  controlling  question  in  this  case  is  the  extent  and 
duration  of  this  easement.  The  precise  question  pre- 
sented does  not  appear  to  have  been  determined  in  this 
state ;  but  a  review  of  the  cases  in  which  the  easement 
granted  by  such  a  conveyance  has  been  considered  will 
be  useful  in  determining  the  question  here  presented. 

The  first  case  which  it  is  important  to  notice  is  the 
case  of  Campbell  v.  Mesier,  4  Johns.  Ch.  334.  It  does 
not  appear  in  the  report  of  that  case  whether  the  ease- 
ment there  considered  had  been  created  by  express 
grant,  or  by  implication,  or  whether  the  wall  and  the 
land  on  which  it  was  built  was  owned  by  the  parties  as 
tenants  in  common,  or  in  severalty,  subject  to  an  ease- 
ment. Chancellor  Kent  held,  "  that  where  one  of  the 
buildings  had  become  old  and  ruinous,  the  party  wall  in 
a  state  of  ruin  and  decay,  and  dangerous  and  utterly 
incapable  of  being  repaired,  and  that  it  was  impossible 
for  the  owner  to  rebuild  on  his  lot  without  taking  down 
the  whole  party  wall  to  its  foundation,  the  owner  had 
the  right  to  rebuild  the  party  wall,  and  that  the  owner  of 
the  other  house  was  liable  to  contribute  to  the  expense 
of  rebuilding  the  party  wall,  and  that  the  Court  of  Chan- 
cery would  enforce  this  contribution." 

The  next  case  to  which  attention  is  called,  is  Sherred 
V.  Cisco,  4  Sand.  485.  In  that  case  the  plaintiff  and  de- 
fendant owned  adjoining  buildings  supported  by  a  party 
wall  resting  on  a  stone  foundation,  one  half  of  which  was 
on  the  land  of  the  plaintiff  and  the  other  on  the  land  of 
the  defendant.  Both  of  the  buildings  were  destroyed 
by  fire  and  nothing  left  of  the  party  wall  except  the 
stone  foundation.     Immediately  after  the  fire  plaintiff  ( 

proceeded  to  rebuild  on  his  lot.     The  wall  on  the  side  I 

of  the  defendant's  lot  was  built  on  the  foundations  of  ' 

the  former  wall.     Subsequently  defendant  built  on  his 
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lot  using  the  wall  built  by  the  plaintiff  as  one  of  the 
walls  of  his  building. 

Plaintiff  brought  that  action  to  compel  defendant 
to  contribute  towards  the  expense  of  the  new  wall,  and 
it  was  held  that  plaintiff  could  not  recover.  Sandford, 
J.,  in  delivering  the  opinion  of  the  court  says.  "  The 
parties  being  confessedly  restrained  from  destroying  the 
wall  without  mutual  consent,  how  is  it  where  the  wall 
has  been  destroyed  by  the  elements?  the  lands  on 
either  side  are  vacant.  The  agreement  upon  which  the 
party  wall  was  built  related  to  that  wall  only.  There 
was  no  agreement  to  build  a  second  wall,  or  to  build 
houses  a  second  time  in  the  event  that  the  original  wall 
and  the  houses  which  it  supported,  should  be  destroyed. 
Neither  party  perhaps  thought  of  such  an  event.  If 
they  had  it  by  no  means  follows  that  they  would  at  that 
time  stipulate  for  a  second  joint  wall But  with- 
out pursuing  the  views  which  parties  may  well  be  sup- 
posed to  entertain  on  their  attention  being  called  to  a 
total  destruction  of  the  building  they  are  about  to  erect 
on  a  party  wall,  it  sufficies  to  say  that  when  two  owners 
of  adjoining  city  lots  unite  m  building  two  stores  with  a 
party  wall,  we  have  no  right  to  infer  from  that  act  an 
agreement  binding  upon  them  and  their  heirs  and  assigns 
to  the  end  of  time  to  erect  another  like  party  wall  at 
their  mutual  expense  when  that  one  is  casually  destroyed, 
and  so  on,  as  often  as  the  new  one  shares  the  same  fate." 

The  next  case  is  Partridge  v.  Gilbert,  15  If.  Y.  601, 
The  tenant  of  the  building  sued  to  recover  damages  for 
taking  down  a  party  wall  and  exposing  one  side  of  the 
buildings.  A  new  wall  was  built  in  exactly  the  same 
place  that  was  occupied  by  the  old  wall.  The  jury  found 
that  the  condition  of  the  old  party  wall  was  so  dangerous 
that  a  just  regard  to  the  safety  of  life  and  property, 
rendered  the  removal  necessary. 

The  action  was  not  for  rebuilding  the  new  wall,  but 
for  damages  sustained  by  the  tenant  in  taking  down  the 
old  wall  and  injuring  the  plaintiff's  goods  in  the  building. 
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The  court  held  that  on  the  finding  of  the  jury  the 
defendant  was  entitled  to  judgment. 

Shankland,  J.,  says,  that  the  case  of  Campbell  v.  Met- 
ier, 4  Johns.  Ch.  334,  went  further  than  this  case  requires: 
that  that  case  assumed  the  taking  down  of  the  old  wall 
to  have  been  justified,  which  is  as  far  as  it  was  necessary 
to  go  in  this  case,  and  then  intimated  a  concurrence  ia 
the  views  of  Chancellor  Kent.  Denio,  Ch.  J.,  also  de- 
livered an  opinion  in  which  he  said :  "  What  then  is  the 
law  in  such  a  case  ?  Must  a  party  who  is  ready  to  re- 
build await  the  actual  falling  down  of  his  store  if  the 
adjoining  owner  is  unwilling,  or  from  having  parted  with 
the  possession  of  his  property  for  ^  term  is  unable,  to 
join  in  rebuilding  the  wall?  Thif  position  would  be 
highly  unreasonable  and  is  not  sustained  by  any  author- 
ity;" and  in  commenting  on  the  opinion  of  Chancellor 
Kent  in  Campbell  c.  Mesier  and  the  case  of  Sherred  r. 
Cisco,  says,  "  I  do  not  perceive  any  solid  divStinction 
between  a  total  destruction  of  the  wall  and  buildings, 
and  a  state  of  things  which  should  require  the  whole  to 
be  rebuilt  from  the  foundation.  In  either  case  there  is 
great  force  in  saying  that  the  mutual  easements  have 
become  inapplicable,  and  that  each  proprietor  may  bnild 
as  he  pleases  upon  his  own  land  without  any  obligation 
to  accommodate  the  other.  Circumstances  may  have 
materially  changed  since  the  adjoining  proprietors  were 
content  with  such  walls  as  would  have  supported  two 
adjoining  dwellings.  If  the  right  of  mutual  support 
continues,  by  means  of  the  original  arrangements,  or 
by  prescription,  it  is  for  just  such  an  easement  as  was 
originally  conceded,  or  which  has  been  established  by 
long  enjoyment.  But  in  the  changing  condition  of  our 
cities  and  villages,  it  must  often  happen,  as  it  did  actr 
ually  happen  in  this  case,  that  edifices  of  different 
dimensions  and  an  entirely  different  character  would  j 
be  required.  And  it  might  happen,  too,  that  the 
views  of  one  of  the  proprietors,  as  to  the  value  and 
extent  of  the  new  buildings,  would  essentially  differ 
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from  those  of  the  other ;  and  the  division  wall,  which 
would  suit  one  of  them,  would  be  inapplicable  to  the 
objects  of  the  other.  If.it  were  necessary  to  determine 
this  point  in  this  case,  I  should  be  strongly  inclined  to 
adopt  the  views  of  the  late  Judge  Sandford  in  deliver- 
ing the  opinion  of  the  Superior  Court  in  the  case  just 
cited." 

The  report  then  says  all  the  judges  concurring  the 
judgment  was  affirmed. 

It  will  be  seen  that  the  question  of  the  right  to  re- 
build the  party  wall  after  it  has  been  destroyed,  was  not 
determined  but  was  considered  open. 

Brooks  V.  Curtis,  50  N.  T,  642,  was  an  action  to 
compel  defendant  to  remove  the  addition  to  a  party  wall 
which  he  has  carried  up  two  stories,  and  Rapallo,  J.,  in 
delivering  the  opinion  of  the  court  says :  "  We  think  the 
right  of  either  of  the  adjacent  owners  to  increase  the 
height  of  a  party  wall  when  it  can  be  done  without  in- 
jury to  the  adjacent  building,  and  the  wall  is  clearly  of 
sufficient  strength  to  bear  the  addition,  is  necessarily 
included  in  the  easement." 

In  Schile  i?.  Brokhahus,  80  N.  Y.  614,  the  recovery 
was  sustained  on  the  ground  that  the  jury  found  that 
the  defendant  had  torn  down  the  wall,  claiming  that  it 
was  wholly  on  his  own  land,  and  Church,  Ch,  J.,  says : 
"But  the  questions  presented  do  not  require  a  determi- 
nation of  the  precise  right  of  the  defendant  to  interfere 
with  the  wall  in  question." 

From  this  examination  of  the  cases,  it  will  appear 
that  the  question  of  the  right  of  the  owners  of  a  party 
wall  to  rebuild  after  both  of  the  buildings  have  been 
destroyed,  has  never  been  determined  in  this  state. 

The  facts  in  the  case  of  Sherred  v.  Cisco,  {8tipra\ 
are  very  like  the  case  at  bar,  as  the  two  feet  of  the  old 
wall  remaining  on  top  of  the  foundation  is  not  material. 
The  two  buildings  were  destroyed.  There  was  noth- 
ing in  existence  that  required  the  support  of  the  party 
wall,  and  the  decision  in  that  case  is  authority  for  the 


390  H£ARTT  v.  KEUGEB. 

Opinion  of  the  Couit.  by  Inorahajc,  J. 

position  that  the  easement  implied  by  the  grant  was 
limited  to  the  period  that  the  buildings  upon  the  pro- 
perty at  the  time  the  grant  was  made,  and  which  re- 
quired the  support  of  the  party  wall,  existed  and  that 
the  destruction  of  the  buildings  and  the  wall  would 
terminate  the  right  of  either  party  to  an  easement  in 
the  land  of  the  other.  The  easement  is  implied  because 
by  the  grant  of  adjoining  buildings  to  different  persons, 
it  was  necessary  for  the  proper  and  beneficial  use  of 
each  building  that  the  wall  between  them  should  con- 
tinue. It  is  therefore  presumed  to  be  the  intention  of 
the  parties  that  the  wall  should  be  a  party  wall. 

See  Brooks  v.  Curtis  (supra) ,  where  the  existence  of 
such  easement  is  based  on  the  presumed  intentions  of 
the  parties.  Can  it,  however,  be  said  that  because  the 
parties  intended  that  the  buildings  on  the  property  at 
the  time  the  grant  or  conveyance  was  made  should  have 
the  support  of  the  division  wall  between  the  houses, 
that  it  was  also  intended  to  grant  a  perpetual  easement 
for  a  common  or  party  wall,  so  that  after  the  buildings 
on  the  property  were  destroyed  the  strip  of  land  on 
which  the  party  wall  had  been  built  should  be  subject 
to  an  easement  for  the  support  of  a  wall  for  other  or 
different  buildings  entirely  disconnected  with  the  build- 
ings to  supply  which  the  easement  was  granted.  It 
would  appear  that  this  w^as  extending  an  implied  grant 
much  further  than  it  is  extended  in  other  cases.  Thus 
when  a  right  of  way  by  necessity  is  granted,  such  a  right 
is  only  commensurate  with  the  existence  of  the  neces- 
sity upon  which  the  implied  grant  is  founded,  and  when 
such  necessity  ceases  the  right  of  way  also  terminates. 
N.  Y.  L.  I.  Co\  V.  Milnor,  1  Barb.Ch.  362. 

This  case  is  a  good  illustration  of  the  injustice  that 
would  follow  from  the  continuance  of  such  an  easehient 
after  the  buildings  had  been  destroyed.  The  buildings 
that  had  existed  upon  the  property  prior  to  the  fire 
were  five-story  tenement  houses.  The  law  now  in  force 
requires  for  a  five-story  building  where  the  wall  shall 
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be  more  than  fifty  feet  in  height,  that  the  party  wall 
should  be  sixteen  inches  thick.  The  defendant  has 
seen  fit  to  rebuild  the  party  wall  twelve  inches  thick 
and  to  build  a  two  story  building.  The  plaintiff  is  thus 
compelled  in  order  to  use  this  party  wall  that  he  should 
build  a  house  on  his  property  less  than  fifty  feet  high 
or  to  surrender  to  the  defendant  six  inches  of  his  land. 

It  is  clear  that  it  was  never  intended  by  the  parties 
when  the  party  wall  was  established,  that  the  rights  thus 
granted  should  produce  that  result.  The  requirements 
of  a  large  and  constantly  changing  city  are  such  that 
restrictions  in  the  use  of  property  should  be  limited, 
rather  than  extended  by  implication,  and  full  effect  can 
be  given  to  the  implied  covenant  creating  the  easement 
by  restricting  it  to  the  buildings  on  the  property  at  the 
time  the  easement  was  created. 

I  am  of  the  opinion,  therefore,  that  plaintiff  is  entitled 
to  judgment  on  the  verdict  with  costs. 

Freedman,  J.,  concurred. 


MORRIS  H.  SMITH,  Appellant  v.  JOHN  WALKER, 
Receiver  and  MAGDALENA  BUHLER,  Impleaded, 
ETC.,  Respondents. 

Tax  lease,  notice  to  redeem  must  be  given  after  delivery  to  bar  owner — Tax 
sale,  insufficiency  of  description  in — Franklin  v.  Pearsall,  63  Super.  Ct. 
971,  the  court  disclaims  having  decided  in  that  case  that  the  lease  in  gueS' 
tion  there,  did  not  pass  any  interest  on  the  second  ground  stated  in  the 
head  note  thereto. 

A  notice  to  redeem  from  a  tax  sale  gWen  before  the  delivery  of  the  lease, 
is  ineff^oal  to  bar  the  owner  of  his  rights  in  the  premises ;  the  owner^s 
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rights  to  pay  the  taxes  and  redeem  the  land  is  wholly  ineffectual  there- 
by— Per  Ingraham,  J. 
In  tbe  pamphlet  for  a  tax  sale,  something  else  is  necessary  than  a  number 
I     of  a  lot  on  a  map,  especially,  where  by  the  appearance  of  the  map  itself 
the  exact  boundary  of  the  property  is  unceitain — Per  Ingraham,  J. 
Freedman,  J.  concurring. 
In  Franklin  v.  Pearsall,  53  Super.  CL  271,  it  was  not  intended  to  decide 
that  a  tax  warrant  was  void  unless  signed  by  the  Mayor  or  Recorder.^ 
Per  Ingraham,  J.,  Freedman,  J.  concurring. 

Before  Freedman  and  Ingraham,  JJ. 

Decided  January  7,  1889. 

Appeal  from  judgment  in  favor  of  defendant  entered 
on  a  verdict  of  a  jury  by  direction  of  the  court. 

The  pamphlet  for  the  tax  sale  in  question  in  this 
action  contained  nine  columns. — The  first  was  headed 
*^ Number." — The  second  "On  or  between  what  streets 
or  avenues.'* — The  third  "Between  what  streets  or 
avenues."— The  fourth  "  Description."— The  fifth  "To 
whom  assessed." — The  sixth  "  Block  number." — ^The 
seventh  "  Ward  map  number." — The  eighth  and  ninth 
had  but  one  heading,  viz. :  "  Amount  of  taxes." 

On  the  tax  sale  a  lot  described  in  said  pamphlet  by 
the  following  entries  in  the  columns  respectively,  to 
wit:  In  the  first  column  the  figures  "1573."  In  the 
second  column  the  figures  "  123rd — 124th."  In  the 
third  column  the  figures  and  words  "  1st  and  2nd  Ave- 
nues." In  the  fourth  column  nothing.  In  the  fifth 
column  the  letters  and  words  "J.  W.  Walkhill."  In 
the  sixth  column  the  figures  "  239."  In  the  seventh 
column  the  figures  "  10."  In  the  eighth  column  noth- 
ing. In  the  ninth  column  the  figures  "  168,"  on  a 
line  with  the  other  entries  with  the  figures  1876  above, 
was  sold  to  the  plaintiff,  and  thereafter  the  mayor,  alde^ 
man  and  commonalty  executed  and  delivered  to  plaint- 
iff a  lease  of  a  certain  lot,  describing  it  by  metes  and 
bounds,  and  ending  with  "  said  lot  being  lot  10  in  Block 
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239  on  the  Tax  Receiver  s  map  of  the  12th  ward  of 
said  city,  and  also  known  by  the  street  number  321." 

By  the  appearance  of  the  map  referred  to  in  the 
seventh  column  of  said  pamphlet  and  in  said  lease^  the 
exact  bounds  of  lot  10  thereon  are  uncertain. 

This  action  is  brought  to  recover  the  possession  of 
the  premises  included  within  the  metes  and  bounds 
given  in  the  description  in  the  lease. 

Other  matters  appear  in  the  opinion. 

John  Townshend,  attorney  and  of  counsel  for  appel- 
lant, argued : — 

I.  The  party  against  whom  a  verdict  is  ordered  is 
entitled  to  have  every  doubtful  fact  found  in  his  favor. 
Colgraves  v.  N.  Y.  R.  R.,  20  iV:  Y.  494. 

II.  The  court  will  consider,  therefore,  that  plaintiff 
proved  his  case,  and  that  the  only  objections  to  his  re- 
covery were  the  four  enumerated  by  defendants. 

III.  The  first  ground  for  verdict  for  defendants, 
namely,  that  the  affidavit  of  the  deputy  tax  commissioner 
does  not  conform  to  the  statute  was  not  well   taken. 

(1)  The  objection  is  too  general ;  it  does  not,  as  it  should, 
state   in   what  particular  the   affidavit  was  defective. 

(2)  Literal  compliance  with  the  statute  is  not  required. 
Substantial  compliance  is  sufficient.  Parish  v.  Golden,  35 
N.  Y.  462.  "The  verification  of  the  assessment  roll  is 
to  be  regarded  as  directory  rather  than  as  jurisdictional  '* 
(p.  467).  Buffalo  Bank  v.  Super,  of  Erie,  48  N.  Y.  93 : 
"  Informalities  of  the  assessors'  affidavit  do  not  render 
the  assessment  void  "(p.  100).  (3)  But  the  affidavit 
complies  with  the  statute.  The  statute  requires  each 
deputy  tax  commissioner  to  furnish  under  oath  a  de- 
tailed statement  of  all  the  taxable  property  in  his  dis- 
trict ;  that  said  deputies  have  personally  examined  each 
and  every  house,  etc.,  "giving  the  street  and  ward  map 
number"  of  such  real  estate  embraced  within  said  dis- 
tricts, together  with  the  name  of  the  owner  or  occupant 
if  known.     Laws  1859,  ch.  302,  §  7.     (4)  The  alleged 
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defect  in  the  affidavit  is  that  it  states  deponent  has 
given  the  "  ward  and  block  numbers "  instead  of  saying 
he  has  given  the  "street  and  ward  map  numbers." 
There  are  many  lots  that  have  no  street  numbers. 
(5)  The  assessment  roll  was  in  evidence  and  showed  that 
in  fact  the  deputy  had  given  the  street  number,  and  that 
the  block  was  between  First  and  Second  avenues  and 
One  Hundred  and  Twenty-third  and  One  Hundred  and 
Twenty-fourth  streets  and  the  ward  map  was  in  evi- 
dence showing  this  lot  10  was  on  One  Hundred  and 
Twentv-third  street.  So  that  if  the  affidavit  is  defec- 
tive,  it  appears  that  in  fact  the  deputy  had  done  his  full 
duty.  The  affidavit  and  assessment  roll  are  to  be  con- 
strued together.  In  passing  upon  the  sufficiency  of  a 
description  the  court  said :  "  If  they  had  referred  to  the 
/  map  and  mentioned  lots  as  there  laid  down  that  would 

have  answered."     Sharp  v.  Johnson,  4  Hill^  103. 

IV.  The  second  objection — ^namely,  that  the  tax  wa^ 
rant  was  not  signed  by  the  mayor  or  recorder,  was  not 
well  taken.  (1)  In  support  of  this  objection  a  decision 
at  a  general  term  of  this  court  is  cited,  Franklin  v. 
Pearsall,  53  Super.  Ct.  271.  On  reference  to  that  case 
it  will  be  observed  that  no  opinion  was  written  at  gen- 
eral term,  it  was  decided  upon  the  opinion  of  the  referee, 
and  he  stated  seven  grounds  for  his  decision ;  among 
them  that  the  warrant  to  the  receiver  of  taxes  was  not 
signed  by  the  mayor  and  recorder.  (2)  The  objection 
to  the  warrant,  it  is  submitted,  was  not  well  taken,  and 
the  court  could  not  have  rested  its  decision  upon  that 
point.  An  examination  of  the  statutes  will  show  this. 
Laws  1843,  ch.  230,  art.  11,  §  2.  Laws  1857,  ch.  590. 
Laws  1858,  ch.  321,  §  2.  I^ws  1870,  ch.  137,  5  Apl. 
Laws  1870,  ch.  190, 12  Apl.  Laws  1872,  ch.  860.  Laws 
1873,  ch.  335,  §  4.  Laws  1873,  ch.  757.  Laws  1873, 
ch.  763,  §  1.  Laws  1874,  ch.  304,  §  1.  Laws  1874, 
ch.  515,  §  1. 

V.  The  third  objection,  namely,  that  the  pamphlet 
did  not  give  a  sufficient  description  of  the  property  or 
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of  the  ownership  of  the  property,  was  not  well  taken. 

(1)  The  pamphlet  referred  to  is  a  catalogue  of  the  pro- 
perty advertised  to  be  sold.     Laws  1871,  oh  381,  §  3. 

(2)  The  pamphlet  did  give  a  detailed  statement  of  the 
property  to  be  sold  by  stating  that  it  was  situated  be- 
tween One  Hundred  and  Twenty-third  and  One  Hundred 
and  Twenty-fourth  streets,  and  between  First  and  Second 
avenues ;  that  it  was  ward  map  number  10,  in  block  239. 
It  also  stated  the  property  was  assessed  to  J.  W.  Walk- 
hill.  This  was  such  a  description  ^s  informed  every  one 
of  the  location  of  the  property.  Detailed  statement  of 
the  property  to  be  sold,  does  not  mean  a  minute  or  par- 
ticular description  of  each  piece  of  property  to  be  sold, 
but  a  detail  of  the  lots  to  be  sold.  (3)  The  obvious  in- 
tent of  the  statute  is  to :  1st.  Enable  an  owner  to  know 
whether  or  not  his  property  is  advertised,  and,  2d.  To 
enable  intended  purchasers  to  know  what  is  the  property 
to  be  sold.  This  is  done  with  sufficient  certainty  by 
stating  between  what  streets  and  avenues  the  property 
is  situated  and  upon  what  block  of  the  ward  map  the  pro- 
perty is  shown,  and  the  number  of  the  lot  upon  said  map. 
Then  in  addition  to  this  it  is  stated  to  whom  the  property 
is  assessed.  This  may  be  surplusage  but  it  is  really 
within  the  contemplation  of  the  statute  a  statement  of 
the  ownership  of  the  property.  (4)  The  word  owner 
does  not  mean  the  technical  owner  of  the  title  but  the 
person  in  whose  name  as  owner  or  occupant  the  land  is 
assessed.     People  v.  Cady,  105  N.  Y.  299. 

VI.  The  fourth  objection,  namely :  That  in  each  of 
the  records  where  the  statute  required  the  ownership  to 
be  set  forth,  it  was  inaccurately  set  forth  in  naming 
Walkhill  as  the  owner,  where  there  is  proof  that  Mea- 
gher was  the  owner,  was  not  well  taken.  Laws  1867, 
ch.  410,  §  5.     Haight  v.  The  Mayor,  99  N.  Y.  280-2.    . 

Norwood  &  Coggeshally  attorneys,  for  respondent 
Walker,  Gustavus  U.  Rawson,  attorney  for  respondent 
Buhler,  and  Carlisle  Norwood  of  counsel,  argued : — 
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I.  The  warrant  required  by  law  to  be  annexed  to  the 
assessment  roll  for  the  tax  of  1876,  upon  the  premises 
in  question,  commanding  the  Receiver  of  taxes  to  col- 
lect the  same,  was  defective  in  that  the  warrant  was  not 
signed  by  the  Mayor  or  Recorder.  Laws  1843,  chap. 
230,  art.  II.,  §  2 ;  1  /?.  /S.,  Banks'  6  ed.,  chap.  13,  art.  3, 
p.  1001,  §  61.  Franklin  v.  Pearsall,  53  Super.  Ct  271, 
274. 

II.  The  affidavit  of  the  deputy  tax  commissioner 
attached  to  the  assessment  roll,  stated :  "  That  in  the 
assessment  rolls  is  set  down  and  given  the  ward  and 
block  numbers  of  such  real  estate  within  the  said  dis- 
trict." ....  The  defect  was  in  the  failure  to  state 
first,  that  in  the  assessment  roll  was  set  down  and  given 
the  street  number;  and  second,  to  state  that  in  the 
assessment  roll  was  set  down  the  ward  map  number. 
The  mere  "  Ward  Number "  would  be  the  number  of 
the  ward,  which  was  the  12th  ward  ;  but  the  ward  map 
number  would  be  the  number  of  the  lot  in  question  put 
on  the  map  of  that  ward.  The  complaint  herein  stat- 
ing the  same  to  have  been  number  10.  Sec.  7  of  chapter 
302  of  Laws  1859,  Shattuck  v,  Bascom,  105  N.  Y.  39, 
45,  and  cases  there  cited.     Laws  1859,  chap.  302,  §  7. 

III.  The  plaintiff  wholly  failed  to  prove  that  the  pro- 
perty described  in  the  complaint  by  metes  and  bounds, 
and  further  described  as  lot  10,  in  block  239,  was  iden- 
tical with  the  property  described  in  the  lease. 

IV.  The  description  of  the  property,  contained  in  the 
pamphlet  of  the  sales  for  taxes  of  1876  was  insufficient. 
Sec.  3,  of  chap.  381  of  Laws  of  1871.  The  entries  re- 
lating to  the  premises  in  question  were  as  follows.  The 
column  hearled :  ^'  On  or  between  what  streets  or  ave- 
nues," was  filled  in  with  the  words,  "  123d  and  124th." 
The  column  headed :  "  Between  what  streets  or  ave- 
nues "  was  filled  in  with  the  words  "  1st  and  2d  ave- 
nues." The  column  headed,  '^  Description  "  was  a  blank. 
It  was  proved  that  the  column  headed,  "Description" 
is  supposed  to  designate  whether  it  is  a  house  and  lot  or 
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merely  a  lot.  It  is  meant  for  some  further  description 
of  the  property.  As  we  have  shown  ante  there  were  no 
ditto  marks  even  continued  down  opposite  this  entry 
to  describe  the  property.  The  column  headed  "  to 
whom  assessed"  was  filled  in  with  "J.  W.  Walkhill." 
The  block  number  was  stated  to  be  "  239,"  and  the 
Ward  map  number  "  10."  The  page  in  pamphlet  was 
headed  "  Twelfth  )Vard."  This  deseription  was  clearlj" 
insufficient.  Lalor  v.  Mayor  of  New  York,  12  Daly, 
235,  239 ;  Hubbell  v.  Weldon,  Lalor  s  Supp.  to  Hill 
&  DeniOy  139,  144 ;  Ronkendorff  v.  Tavlor's  Lessee, 
4  Peters,  349,  362 ;  Blackwell  on  Tax  ^Titles,  4  ed., 
p.  *226 ;  Ih.  §  81,  and  cases  cited. 

VI.  Service  of  the  notice  to  redeem  required  by  §  13 
of  chap.  381,  Laws  1871,  was  made  upon  the  alleged 
owner  and  occupant  before  the  delivery  of  the  lease  to 
the  plaintiff.  This  is  a  fatal  defect.  Laws  1871,  chap, 
381,  §§  13,  21 ;  Donahue  v.  O'Conor.  45  Super.  278, 
302 ;  Paillet  r.  Young,  4  Sand.  58 ;  Hand  v.  Ballou,  21 
N.  r.  541 ;  §  13  of  chap.  381  of  Laws  1871. 

By  the  Court. — ^Ingraham  J. —  This  is  an  action  of 
ejectment  based  upon  a  lease  given  by  the  city  'and 
county  of  New  York  on  a  sale  for  non-payment  of  taxes. 

The  lease  is  dated  on  the  26th  day  of  December  1883. 
The  property  was  sold  December  24,  1881,  and  from 
the  record  of  the  finance  department,  introduced  in  evi- 
dence, it  is  stated  that  the  lease  was  delivered  Novem- 
ber 15,  1884. 

There  is  no  other  evidence  as  to  the  time  when  the 
lease  to  plaintiff  was  actually  delivered.  There  is  evi- 
dence that  this  delivery  refers  to  the  date  of  the  confir- 
mation of  the  lease  by  the  comptroller's  certificate  of 
being  satisfied  that  there  had  been  no  redemption  and 
that  notice  had  been  served  on  the  owner. 

The  notice  to  redeem  was  served  on  the  14th  of  Feb- 
ruary, 1884,  and  there  is  no  evidence  to  show  that  the 
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lease  in  question  was  actually  delivered  to  plaintiff  prior 
to  that  time. 

It  was  held  in  the  case  of  Donahue  v.  O'Conor,  45 
Super.  Ct  Bep.  301,  that  the  service  of  the  notice  be- 
fore the  delivery  of  the  lease,  was  premature  and  inef- 
fective :  that  the  title  of  the  purchaser  at  the  sale  is  only 
complete  after  service  of  the  notice  required  by  section 
13,  and  proof  thereof  has  been  made  and  filed  as  pro- 
vided in  section  15,  and  that  as  no  such  notice  had  been 
served  on  the  owner  of  the  property,  he  was  not  barred 
of  his  right  in  and  to  the  premises,  and  his  right  to  pay 
the  taxes  and  redeem  the  land  was  wholly  unaffected. 

It  is  clear  that  the  land  sold  was  not  conveyed  to  the 
purchaser  until  the  execution  and  delivery  of  the  lease, 
and  until  the  lease  was  actually  delivered,  the  convey- 
ance was  not  complete,  and  under  the  decision  before 
cited,  the  notice  to  redeem,  to  be  effectual,  must  be 
served  after  the  conveyance,  on  the  person  in  the  actr 
ual  occupancy  of  the  premises,  and  upon  the  person 
owning  the  property  so  conveyed. 

We  are  also  of  the  opinion  that  the  property  was  not 
sufficiently  described  in  the  pamphlet  containing  the 
catalogue  of  the  property  advertised  to  be  sold.  The 
pamphlet  is  to  contain  a  particular  and  detailed  descrip- 
tion of  the  property  to  be  sold.  Something  else  is  nec- 
essary than  a  mere  number  on  a  map  which  describes 
the  bounds  of  a  particular  piece  of  property,  but  which 
contains  no  other  description  of  the  pioperty.  This  is 
especially  true  when  by  the  appearance  of  the  map  itself 
the  exact  bounds  of  the  property  are  uncertain.  In 
the  pamphlet  as  offered  in  evidence,  there  i3  a  column 
left  which  is  headed  "  Description."  In  that  column, 
however,  no  entries  were  made,  and  whether  there  was 
a  building  of  any  kind  upon  the  property  was  not  dis- 
closed. 

For  these  reasons  we  think  the  plaintiff  failed  to 
make  out  a  cause  of  action,  and  the  judgment  should  be 
affirmed  with  costs. 
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In  reference  to  the  case  of  Frankland  v.  Pearsall,  53 
Super.  CL  Rep.  271,  we  wish  to  state  that  it  was  not 
intended  to  decide  that  a  tax  warrant  was  void  unless 
signed  by  the  mayor  or  recorder.  The  judgment  in 
that  case  was  affirmed  on  the  opinion  of  the  referee  by 
a  majority  of  the  court.  That  opinion  does  not  ex- 
pressly hold  that,  under  the  statute,  a  tax  warrant  was 
void  unless  signed  by  the  mayor  or  recorder,  and  the 
decision  was  not  put  upon  that  ground  by  the  referee. 

That  point  was  not  pressed  upon  the  attention  of  the 
court,  nor  was  it  considered  in  the  decision  of  the  case. 

Freedmak,  J.,  ( concurring ) . —  I  agree  to  affirm  on 
the  second  ground  stated  in  the  foregoing  opinion :  I 
also  concur  in  the  remarks  made  concerning  the  decision 
of  the  case  of  Frankland  v.  Pearsall,  supra. 


WILLIAM  SCHOLLE,  Appellant  v.  JACOB 
SCHOLLE  ET.  AL.,  Respondents. 

Real  Estate,  title  to, — Purchasers  at  public  sale,  rights  of,  cannot  be  com- 
pelted  to  accept  a  title  that  is  not  free  from  reasonable  doubt, — relief  in 
such  cases. 

Where  by  the  devises  of  a  will,  real  estate  is  devised  to  executors  in 
trust,  with  power,  and  only  one  ever  qualified,  and  the  others  never 
renounced,  all  should  join  in  any  conveyance  thereof,  or  be  made  par- 
ties to  any  action  affecting  the  same. 

In  this  case,  the  title  sought  to  be  forced  upon  the  purchasers,  so  far  as  it 
rests  upon  the  sufficiency  of  a  judgment  in  foreclosure,  is  not  free  from 
1-easonable  doubt,  because  certain  executors,  as  trustees,  and  the  grand- 
children of  the  testator,  deceased,  were  not  made  parties  to  the  action 
of  foreclosure,  and  because  all  of  the  executors,  as  trustees,  did  not 
join  in  the  execution  of  the  deed. 

Held  that  the  objecting  purchasers  had  a  right  to  expect  that  they  would 
acquire  a  good  title  free  from  reasonable  doubt,  and  as  the  plaintiff  can- 
not give  such  a  title,  they  roust  be  relieved  from  the  purchase. 


L 
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Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  JJ. 

Decided  January  7,  1889. 

Appeal  from  order  of  special  term  made  on  the  appli- 
cation of  Thomas  Lyons,  a  purchaser  at  the  partition 
sale  in  the  above  entitled  action,  releasing  said  Lyons 
from  his  purchase  because  of  a  defect  in  the  title. 

Appeal  from  order  of  special  term  denying  the  appli- 
cation and  motion  of  plaintiflE,  made  in  the  above  enti- 
tled action,  that  J.  Romaine  Brown,  the  assignee  of  the 
bid  of  B.  P.  Fairchild,  another  bidder  at  said  partition 
sale,  be  compelled  to  take  title  to  the  premises  included 
in  said  bid ;  said  Brown  having  declined  so  to  do  because 
of  alleged  defects  in  the  title. 

The  facts  and  points  in  the  case  fully  appear  in  the 
opinion  of  the  judge  at  special  term,  which  was  as  fol- 
lows : — 

Freedman,  J. — This  is  an  action  of  partition.  An 
interlocutory  judgment  of  partition  and  sale  was  entered 
in  this  action  in  May,  1885.  As  to  the  premises  now 
in  question  the  sale  took  place  in  December,  1886,  un- 
der a  supplemental  decree  of  this  court. 

At  said  sale  Mr.  Thomas  Lyons  purchased  two  lots 
on  the  east  side  of  Sixth  avenue,  49  feet  11  inches 
north  of  One  Hundred  and  Thirty-ninth  street,  being 
50  feet  upon  the  avenue  and  about  75  feet  in  depth. 

At  the  same  sale  Mr.  Benjamin  Fairchild  became  the 
bidder  for  six  lots  and  paid  ten  per  cent  of  the  purchase 
money  and  then  assigned  his  bids  to  J.  Romaine  Brown, 
whereupon  it  was  stipulated  that  Brown  should  be 
bound  by  the  printed  terms  of  sale. 

Subsequently  Mr.  Lj'^ons,  through  his  attorney,  served 
upon  the  referee  a  notice  declining  to  accept  the  title 
and  stating  several  objections  to  the  validity  of  the  title 
■which  may  be  summarized  as  follows : 

1.  That  the  deed  from  William  H.  Raynor  and  wife 


SCHOLLE  V.  SCHOLLE.  401 


Opinion  by  Freedmak,  J. 


to  Lewis  J.  Phillips,  dated  Nov.  30,  1872,  and  recorded 
Jan.  13,  1875,  in  Liber  1317  of  Conveyances,  p.  102,  is 
void  for  uncertainty  by  reason  of  its  omission  to  specify 
the  amount  of  interest  conveyed. 

2.  That  the  descendants  of  William  H.  Raynor,  that 
is  to  say,  his  grandchildren,  were  not  made  parties  to 
the  foreclosure  suit  brought  by  Abraham  Scholle  as 
plaintiff  against  Benjamin  A.  Willis  and  others  as  de- 
fendants. 

3.  That  the  executors  of  William  H.  Raynor's  will, 
viz. :  William  R.  Stewart,  John  H.  Morris  and  Jona- 
than Edgar  were  not  made  parties  to  such  foreclosure 
suit. 

4.  That  the  deed  executed  by  Sarah  E.  Cornish  ( for- 
merly Sarah  E.  Raynor ),  individually,  and  as  sole  acting 
executrix  of  and  trustee  under  the  will  of  William  H. 
Raynor,  deceased,  as  party  of  the  first  part,  to  Abraham 
Scholle,  William  Scholle  and  Jacob  Scholle,  parties  of 
the  second  part,  dated  Nov.  21,  1878,  and  recorded  in 
Liber  1477  of  Conv.,  p.  171,  was  void  or  voidable  for 
want  of  a  consideration,  and  the  further  reason  that 
there  were  creditors  of  William  H.  Raynor  who  might 
show  themselves  entitled  to  have  it  set  aside. 

5.  That  no  record  title  appears  to  have  existed  in 
Garrett  Myer,  the  predecessor  in  title  of  Charles  H^nry 
Hall. 

6.  That  the  premises  in  question,  or  a  portion  of 
them,  were  originally  below  the  high  water  line  of  the 
Harlem  river. 

Mr.  Brown,  through  his  attorney,  also  served  a  notice 
declining  to  accept  title  and  stating  objections  to  the 
validity  of  the  title,  which  were  substantially  the  same 
as  those  urged  by  Mr.  Lyons,  except  that  he  made  no 
claim  that  the  title  to  the  lots  purchased  by  him  was 
affected  by  the  original  line  of  high  water. 

Mr.  Lyons  now  moves  to  be  relieved  from  his  bids, 
which  motion  is  opposed  by  the  plaintiff,  and  at  the 
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same  time  the  plaintiff  moves  that  Mr.  Brown  be  com- 
pelled to  take  title. 

These  motions  present  questions  of  the  highest  im- 
portance because  they  affect  the  titles  of  a  large  num- 
ber of  lots  in  addition  to  the  titles  of  the  lots  directly 
involved.  In  view  of  such  importance  I  have  given  To 
the  questions  presented  the  most  careful  consideration. 

The  lots  in  question  are  claimed  by  the  plaintiff  to 
have  been  part  of  a  large  tract  of  land  north  of  One 
Hundred  and  Twenty-fifth  street,  in  the  city  of  New 
York,  owned  and  possessed  by  Charles  Henry  Hall  from 
about  the  year  1825  to  the  time  of  his  death,  in  the 
year  1852.  From  the  year  last  mentioned  until  the 
year  1872,  nothing  seems  to  have  been  done  with  the 
property.  In  1872,  Benjamin  A.  Willis  formed  a  syndi- 
cate to  buy  it,  and  did  acquire  title  to  it  from  the 
parties  having  an  interest  in  it.  In  substance,  the  ar- 
rangement was  that  Abraham  SchoUe  should  advance 
$58,500 ;  that  Willis  should  purchase  the  property  and 
thereupon  should  transfer  to  William  H.  Raynor  an 
equal  undivided  seven  tenths  of  the  property,  and  that 
out  of  these  William  H  Raynor  should  convey  to  Abra- 
ham Scholle  two  tenths  and  to  Lewis  J.  Phillips  two 
tenths.  To  secure  the  amount  to  be  advanced  by  Abra- 
ham Scholle  it  wfius  further  agreed  that  Willis  should 
execute  and  deliver  to  Phillips  and  Raynor  a  bond  and 
mortgage  securing  the  payment  of  $58,500,  and  that 
said  bond  and  mortgage  should  be  assigned  by  Phillips 
and  Raynor  to  Scholle. 

The  arrangement  was  carried  out,  and  in  pursuance 
of  it  the  conveyances  and  the  mortgage  and  the  assign- 
ment thereof  were  made,  except  that  William  H.  Ray- 
nor, instead  of  conveying  to  Lewis  J.  Phillips  two  tenths 
in  terms,  executed  and  delivered  to  the  latter  the  deed 
to  which  the  lirst  objection  above  specified  is  made. 

This  deed  purported  to  convey  all  the  undivided 
tenth  parts  which  had  been  conveyed  to  Raynor  by 
Willis,  and  described  them  as  seven  undivided  tenth 
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parts.  In  point  of  fact  Raynor,  after  having  conveyed 
two  tenths  to  Abraham  SchoUe,  had  only  five  tenths 
left  which  he  could  convey. 

In  1873,  Lewis  J.  Phillips  mortgaged  his  interest  in 
two  tenths  to  John  D.  Phillips.  That  mortgage  was 
foreclosed  and  the  title  to  the  interest  covered  by  it 
transferred  to  Benjamin  A.  Willis  by  Referee's  deed, 
dated  Nov.  28,  1876,  and  recorded  in  liber  1400, 
p.  122.  Thus,  if  the  deed  by  Raynor  to  Phillips  was 
sufficient  to  convey  at  least  two  tenths,  Willis  became 
seized  of  an  equal  undivided  one  half  of  the  property. 

Abraham  Scholle  foreclosed  the  mortgage  transferred 
to  him  by  Phillips  and  Raynor,  and  the  title  to  the 
property  bound  by  that  action  became  vested  in  Jacob 
Scholle  by  Referee's  deed,  dated  April  1,  1880,  and  re- 
corded in  liber  1542,  p.  256. 

The  objection  to  the  deed  by  William  H.  Raynor  to 
Lewis  J.  Phillips  cannot  in  this  case  be  overcome  by  a 
mere  reference  to  the  statute,  which  provides  that  a 
conveyance  of  real  estate  shall  pass  all  the  estate  or 
interest  of  the  grantor,  unless  it  shall  appear  otherwise 
by  express  terms  or  by  necessary  implication  from  the 
terms  of  the  grant,  because  the  agreement  called  for  a 
conveyance  of  two  tenths  only,  and  because  Phillips 
has  made  affidavit  that  the  deed  was  not  intended  to 
convey  to  him  the  entire  or  five  tenths  of  the  interest 
of  Raynor.  It  is,  therefore,  clear  that  the  deed  is  at 
least  liable  to  be  reformed  in  equity  at  the  suit  of 
Raynor's  representatives  or  heirs  at  law.  This  being 
80,  it  remains  to  be  seen  whether  all  the  interest  in 
Raynor's  representatives  or  heirs  at  law  has  been  cut 
off  by  the  judgment  of  foreclosure  obtained  by  Abraham 
Scholle.  If  it  was  not  cut  off  by  that  judgment,  some 
substantial  interest  remains  outstanding  which  affects 
the  title  tinder  consideration.  This  at  once  requires  an 
examination  of  the  merits  of  the.  second  objection  above 
specified. 

William  H.  Raynor  died  in  1874,  leaving  a  will  by 


404  SCHOLLE  V.  SCHOLLE. 

Opinion  by  Fbeedman,  J. 

which  he  appointed  Sarah  E.,  his  wife,  as  executrix,  and 
three  other  persons  as  executors.  Of  these  Sarah  E. 
alone  qualified  as  executrix. 

Under  this  will  the  grandchildren  of  William  H.  Ray- 
nor  had  an  interest  in  the  remainder  after  the  happening 
of  certain  events. 

The  plaintiff,  on  the  final  hearing  of  the  present 
motion,  conceded  that  under  the  decision  of  Argall  c. 
Raynor,  20  Suny  267,  the  proceedings  in  the  fore- 
closure action  instituted  by  Abraham  Scholle  were  de- 
fective for  the  reason  that  the  grandchildren  of  Raynor 
who  then  were  infants,  had  not  been  made  parties,  but 
he  insisted  that  the  defect  is  immaterial  bv  reason  of 
the  execution  and  delivery  by  Sarah  E.  Cornish  (for- 
merly Sarah  E.  Raynor)  of  the  deed  specified  in  the  4th 
objection,  which  is  claimed  to  be  a  good  and  sufficient 
deed,  and  by  reason  of  the  legal  effect  of  certain  pro- 
ceedings before  the  surrogate. 

Upon  this  branch  of  the  case  the  following  facts  ap- 
pear among  others,  viz. :  On  or  about  Oct.  9,  1876, 
Sarah  E.  Raynor,  executrix  of  and  trustee  under  the 
will  of  William  H.  Raynor,  deceased,  presented  to  the 
Surrogate's  Court  a  petition  for  an  accounting,  and 
from  the  schedules  filed  by  her  in  connection  therewith 
it  appeared  that  Abraham  Scholle  had  presented  a 
claim  on  his  part  against  Raynor's  estate  for  $28,948.18, 
with  interest  from  Nov.  1,  1875.  This  claim  was  classi- 
fied by  the  executrix  among  the  uncertain  and  disputed 
claims.  In  point  of  fact,  it  was  based,  although  the 
schedule  did  not  show  it,  upon  the  written  guarantee 
of  Raynor  that  fifty  per  cent  of  the  principal  and  in- 
terest of  the  bond  and  mortgage  for  $58,500  should 
be  paid,  and  that  he  would ,  also  pay  one  half  of  the 
taxes  and  assessments.  On  or  about  February  8, 1877, 
Abraham  Scholle  commenced  his  action  to  foreclose  the 
$58,500  mortgage.  In  the  meantime  Sarah  E.  Ray- 
nor had  married  again  and  her  name  then  was  Sarah 
E.  Cornish.     As  such  she  interposed  an  answer  to  the 
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complaint.  Thereupon  an  agreement  was  made  be- 
tween Scholle  and  Mrs.  Cornish  that  the  former  should 
withdraw  his  claim  against  the  estate  of  Raynor  and 
allow  the  estate  to  be  settled  up,  and  that  in  consid- 
eration therefor  Mrs.  Cornish  should  withdraw  her 
answer  and  relinquish  all  interest  she  had  in  the  mort- 
gaged premises  individually  and  as  executrix  of  and 
trustee  under  the  will  of  Raynor.  The  agreement  was 
carried  out^  and  in  pursuance  thereof  Mrs.  Cornish 
executed  and  delivered  to  Abraham  Scholle,  William 
Scholle  and  Jacob  Scholle  the  deed  dated  Nov.  21, 
1878.  By  that  deed  she  conveyed  the  mortgaged 
premises  and  all  the  estate,  right,  title,  interest,  claim 
and  demand  whatsoever,  both  in  law  and  equity,  which 
William  H.  Raynor  had  in  them  in  his  lifetime  and  at 
the  time  of  his  decease,  and  which  she  had  in  them  by 
virtue  of  his  will  and  testament  or  otherwise. 

Thereafter,  on  or  about  Dec.  28,  1881,  Mrs.  Cornish 
presented  to  the  surrogate  a  petition  for  a  final  ac- 
counting, and  the  accounts  and  schedules  filed  in  con- 
nection therewith  showed  that  the  claim  of  Scholle  had 
been  settled.  The  precise  nature  of  the  settlement  was 
not  fully  disclosed,  and  no  copy  of  the  deed  was  sub- 
mitted. The  schedules  simply  showed  that  the  settle- 
ment had  been  made  by  a  conveyance  of  Raynor's 
interest  of  three  tenths  in  the  mortgaged  premises. 

Under  these  circumstances,  and  inasmuch  as  no  pre- 
vious order  had  been  granted  by  the  surrogate  author- 
izing a  sale  of  Raynor's  real  estate  on  the  ground  of 
the  insufficiency  of  the  personal  estate  to  pay  the  debts 
of  the  testator,  it  is  quite  a  serious  question  whether 
the  infant  grandchildren  of  Raynor,  though  represented 
by  special  guardian,  were  absolutely  concluded  as  to 
the  settlement  by  means  of  the  decree  of  the  surrogate 
entered  upon  the  accounting  and  directing  the  distri- 
bution of  the  surplus. 

In  Russell  v.  Russell,  36  iV.  Y.  581,  the  decision  was 
to  the  effect  that  a  power  to  an  executor  to  sell  real 
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estate  as  he  shall  deem  expedient  and  for  the  best  m- 
terests  of  certain  legatees  named,  is  not  well  executed 
by  the  conveyance  to  one  of  the  legatees  of  a  portion 
of  the  real  estate  of  the  testator  in  payment  of  a  debt 
due  from  the  testator  to  the  legatee ;  that  the  debt  ia 
to  be  discharged  by  means  of  the  personal  estate,  and 
that  the  real  estate  can  be  applied  only  for  that  pur^ 
pose  upon  an  order  of  the  surrogate  after  the  personal 
estate  is  exhausted ;  that  a  sale  authorized  by  the  will, 
as  stated,  must  be  one  in  which  judgment  and  discre- 
tion are  exercised*,  and  which  the  executor,  as  trustee, 
believes  to  be  for  the  interest  of  the  legatees ;  and  that 
a  conveyance  in  discharge  of  a  debt  does  not  comply 
with  these  requisites.  It  may  be  argued  that  that  de- 
cision does  not  strictly  apply  to  the  case  at  bar,  because 
in  the  latter  the  executrix  held  not  only  the  power  of 
sale  but  also  the  legal  title  in  trust  for  the  purposes  of 
the  will.  This  at  once  raises  the  whole  question  of 
title  under  Ray  nor  s  will. 

The  fifth  clause  of  the  will  which  affects  the  lots  in 
question  is  as  follows,  viz. : 

"  Fifthly.  I  give,  devise  and  bequeath  all  the  rest, 
residue  and  remainder  of  my  estate,  real  and  personal, 
unto  my  executrix  and  executors  hereinafter  named, 
and  the  survivors  and  survivor  of  them  in  trust,  with 
power  to  receive  the  rents  and  profits  of  the  same  and 
to  sell,  dispose  of  and  convey  the  same  at  such  time  or 
times  and  in  such  manner  as  to  them  shall  seem  proper 
and  best  for  the  interest  of  my  estate,  and  to  invest 
and  keep  invested  such  rents  and  profits  and  the  pro- 
ceeds of  such  sale  or  sales  in  bonds  of  the  United  States 
of  America,  or  of  the  city  or  state  of  New  York,  or  in 
first  bonds  and  mortgages  upon  good  and  sufficient 
real  estate,  and  to  divide  and  apply  the  same  and  the 
income  thereof  as  hereinafter  directed." 

And  the  last  clause  of  the  will  is  as  follows,  viz. : 

"  Lastly.  I  hereby  nominate,  constitute  and  appoint 
my  said  wife  Sarah  E.,  executrix,  and  my  friends  Wil- 
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liam  R.  Stewart,  John  H.  Moms  and  Jonathan  Edgar, 
executors  of  this  my  last  Will  and  testament,  and  guard- 
ians of  the  property  of  my  children  who  may  be  under  the 
age  of  twenty-one  years.  And  I  hereby  nominate,  con- 
stitute and  appoint  my  said  wife,  Sarah  E.,  the  guar- 
dian of  the  persons  of  my  said  children  who  may  be 
under  the  age  of  twenty-one  years.  It  is  my  request 
and  wish  that  my  wife  shall  qualify  as  executrix,  and 
that  at  least  one  of  my  said  friends  shall  qualify  and 
act  with  her  as  executor,  and  in  case  of  her  decease 
that  at  least  two  of  my  said  friends  shall  qualify  and 
act  as  executors.'* 

It  is  claimed  by  the  purchasers  now  before  the  court, 
that  by  these  provisions  of  the  will  the  title  to  Ray  nor' s 
real  estate  became  vested  in  the  persons  named  as 
executrix  and  executors  as  trustees,  and  that  such  re- 
sult was  accomplished  irrespective  of  the  question 
whether  or  not  they  qualified  as  executrix  and  execu- 
tors, and  notwithstanding  the  statute  contained  in  2 
Bev.  St.y  109,  §  55,  to  the  effect  that  in  case  any  exe- 
cutor shall  neglect  or  refuse  to  take  upon  him  the 
execution  of  the  will,  all  sales  made  by  the  executor  or 
executors,  who  shall  take  upon  them  the  execution  of 
the  will,  shall  be  equally  valid,  as  if  th.e  other  executor 
had  joined  therein.  And  it  is  further  claimed  that,  in- 
asmuch as  at  the  time  of  the  execution  of  the  deed  by 
Mrs.  Cornish  to  SchoUe  Bros.,  Jonathan  Edgar  and 
John  H.  Morris  were  living  and  had  not  renounced 
their  executorship  and  trusteeship,  the  deed  bound 
neither  them  nor  Raynor's  grandchildren. 

A  similar  claim  arising  upon  the  above  two  clauses 
of  the  identical  will  and  raised  by  other  purchasers 
was  considered  Jby  the  general  term  of  the  supreme 
court  in  Argall  v.  Raynor,  20  Hwiy  267,  and  disposed 
of  as  follows,  viz. : 

"Second.  A  serious  question  arises  under  the  de- 
vises of  the  will  as  to  the  persons  in  whom  the  legal 
title  to  the  land  is  vested.     The  fifth  clause  of  the  will 
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devises  all   the  real   estate  of   the  testator  ^  unto  my 
executrix  and  executors   hereinafter  named,  and  the 
survivors  and  survivor  of  them,  in  trust,  with  power/ 
etc.     The  testator  named  his  wife,  Sarah  E.  Raynor, 
executrix,  and  his  friends,  William  R.  Stewart,  John 
H.  Morris  and  Jonathan  Edgar,  executors.     Sarah  E. 
Raynor  qualified  and  took  out  letters  as  such  executrix. 
Neither  of  the  other  persons  named  has  ever  qualified 
as  executors.     William  R.  Stewart  had  died  before  the 
action  in  foreclosure  was  commenced ;  John  H.  Morris 
and  Jonathan  Edgar  were  both  then  living,  and  neither 
of  them  had  made  any  formal  renunciation  either  as 
executor  or  trustee.     Mrs.  Raynor  (now  Mrs.  Cornish) 
was  made  a  party  to  the  suit  as  executrix  and  trustee 
under  the  last  will  and  testament  of  William  H.  Raynor. 
Neither   Morris   nor  Edgar  were   made   such   parties. 
None  of  the  children  or  grandchildren  of  the  testator, 
who  are  the  cestuis  que  trust  named  in  the  will,  were 
made  parties.     The  appellant  claims  that  by  force  of 
the  will  alone  the  several  persons  named  as  executors 
became  trustees,  and  were  vested  with  the  trust  estate. 
He  cites  as  authorities  for  this  proposition  Dunning  v. 
The  Ocean  National  Bank,  61 N.  Y.  497  ;  S.  C,  6  Lans. 
298 ;  Dominick  v.  Michael,  4  Sand.  375,  and  Burritt 
V.  3i!liman,  13  iV.  Y.  96.     If  the  title  vested  in  all  the 
persons  named  as  executors  in  the  will,  then  all  of  such 
persons   should  have  been  made  parties  to  the  fore- 
closure, because  it  may  well  be  asserted  hereafter  by 
the  cestuis  que  trust  that  the  making  of  one  of  their 
trustees  a  party  cannot  cut  off  their  interest  in  the 
trust  estate ;  and  they  may  be  yet  heard  to  assert  that 
a  joint  estate  is  vested  in  the  trustees  by  virtue  of 
which  they  are  jointly  entitled  to  redeem  the  property 
sold  for  the  benefit  of  the  cestuis  que  trust,  notwith- 
standing the  fact  that  Mrs.  Cornish  was  made  a  party 
to  the  action.     How  these  questions  should  be  deter- 
mined we  are  not,  under  the  authority  of  Jordan  u. 
Poillon,  above  cited,  at  liberty  to  decide,  because  the 
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parties  most  interested  in  them  are  not  before  us  in 

I  this  action." 

i  In  view  of  that  decision  and  the  doctrine  of  Jordan  v. 

Poillon,  77  If.  Y.  518, 1  fail  to  see  how  I  can  reach  any 

I  other  conclusion. 

Upon  the  whole  case  it  therefore  suflBciently  appears 
the  title .  sought  to  be  forced  upon  the  purchasers,  so 
far  as  it  rests  upon  the  suflBciency  of  the  judgment  of 
the  foreclosure  obtained  by  Abraham  SchoUe,  is  not  free 
from  reasonable  doubt  because  neither  Jonathan  Edgar 
and  John  H.  Morris,  as  surviving  executors  and  trustees 
of  William  H.  Raynor,  deceased,  nor  the  grandchildren 
of  the  said  testator  were  made  parties  to  the  action  of 
foreclosure,  and  because  the  said  Edgar  and  Morris  did 
not  as  trustees  join  in  the  execution  of  the  deed  made 
by  Mrs.  Cornish  to  Scholle.  The  objecting  purchasers 
had  a  right  to  expect  that  they  would  acquire  a  good 
title,  which  means  a  title  free  from  reasonable  doubt, 
and  the  law  presumes  that  they  bid  with  that  object  in 
view.  As  the  plaintiff  cannot  give  such  a  title  they 
must  be  relieved. 

The  objections  already  considered  are,  so  far  as  they 
have  been  sustained,  so  decisive  of  the  motions,  that  it  is 
unnecessary  to  express  an  opinion  concerning  the  others. 
The  motion  of  Mr.  Lyons  to  be  relieved  from  his  bids 
must  be  granted  with  costs,  and  the  motion  of  the 
plaintiff  that  Mr.  Brown  be  compelled  to  take  title, 
denied  with  costs.  The  orders  to  be  entered  should  b^ 
settled  on  notice. 

Alexander   JohnaoUy   attorney   and    of   counsel   for 
appellant. 

J.  Bleecker  Miller^  attorney  and  of  counsel  for  re- 
spondent Lyons. 

Thomas  Hooker^  attorney  and  of  counsel  for  respon- 
dent Brown. 
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Per  Curiam. — The  orders  are  severally  affirmed  upon 
the  opinion  of  Judge  Freedman  delivered  below. 

The  receipts  of  SchoUe  Brothers,  admitting  the  title 
of  Raynor  to  three  undivided  tenths,  have  great  effect 
in  determining,  that  probably  the  parties  to  the  deed  of 
Raynor  to  Phillips,  did  not  intend  that  it  should  convey 
the  three  tenths  referred  to,  and  that  there  was  a  cleri- 
cal omission  from  the  deed. 

Orders  severally  affirmed  with  $10  costs  in  each,  with 
the  disbursements  to  be  taxed. 


JOHN  O'CONNOR,  Respondent  v.  THE  NATIONAL 
ICE  COMPANY  OF  NEW  YORK,  Appellant. 

Personal  injuries,  action  for — Evidence. 

Prior  to  the  commencement  of  this  action,  the  plaintifif  had  brought  a  suit 
(afterwards  discontinued),  against  the  KniclLerboelcer  Ice  Company  to 
recover  damages  for  the  same  injuries. 

Held,  that  the  fact  of  bringing  such  a  suit,  did  not  estop  him  from  bring- 
ing this  action  against  the  defendant,  the  evidence  in  regard  to  tiw 
institution,  prosecution  and  discontinuance  of  the  suit  sigsiinst  the  Knick- 
erbocker Ice  Company,  and  the  explanations  of  the  defendant  in  regard 
to  the  same,  were  matters  for  the  consideration  of  the  jury. 

So,  also,  the  testimony  concerning  an  offer  made  by  the  plaintiff  to  pay 
the  Mritness  Conway,  $100,  was  properly  submitted  to  the  juiy,  with 
plaintiff^s  explanation  conc^eiiiing  the  same,  to  be  considered  in  deter- 
mining how  much  weight  should  be  given  to  plaintiff's  testimony. 

The  point  raised  by  defendant,  as  to  tlie  calling  and  examination  of  the 
witness  Johnson  by  the  trial  judge,  presents  no  ground  for  reversal. 
The  witness  was  accepted  by  the  plaintiff  as  his  witness.  If  tlie  circom- 
stances  under  which  this  was  done  and  the  remarks  that  passed  between 
the  trial  judge  and  the  counsel  for  the  defendant  at  the  time  tended  to 
prejudice  the  defendant's  case  with  the  jury,  the  defendant  upon  a  case 
properly  made  of  the  facts,  should  have  moved  at  special  term  for  a 
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new  trial  as  a  matter  of  discretion.    As  this  was  not  done,  no  relief  can 
be  granted  upon  a  mere  general  exception. 

Before  Sedgwick^  Ch.  J.,  Freedman  and  Ingraham,  JJ. 

Decided  January  7,  1889. 

Appeal  from  a  judgment  entered  in  favor  of  the 
plaintiff  upon  the  verdict  of  a  jury,  and  from  order 
denying  defendant's  motion  for  a  new  trial  upon  the 
minutes. 

Childs  &  Hull,  attorneys,  and  Edward  D.  McCarthy , 
of  counsel  for  appellant. 

JTiain  &  Kearney^  attorneys,  and  Alexander  Thairiy 
of  counsel  for  respondent. 

Per  Curiam. — ^The  action  is  for  personal  injuries. 
The  fact  that  the  plaintiff,  prior  to  the  commencement 
of  this  action,  had  brought  a  suit  (which  was  afterwards 
discontinued)  against  the  Knickerbocker  Ice  Co.  for  the 
same  injuries,  did  not  estop  him  from  bringing  an  action 
against  the  defendant.  At  the  trial  he  explained  how 
he  came  to  do  it,  and,  in  view  of  the  explanations  given, 
the  evidence  concerning  his  conduct  in  the  institution, 
prosecution  and  discontinuance  of  that  suit,  was  matter 
for  the  jury. 

So  the  testimony  concerning  an  offer  of  f  100  made 
by  the  plaintiff  to  the  witness  Conway  was  properly  left 
to  the  jury,  together  with  plaintiff's  explanation  concern- 
ing the  same,  to  be  considered  by  them  in  determining 
how  much  weight  they  would  give  to  plaintiff's  testi- 
mony. 

The  point  raised  by  the  defendant  as  to  the  calling 
of  the  witness  Johnson  by  the  trial  judge,  presents  no 
ground  for  reversal.  The  witness  was  immediately 
accepted  by  the  plaintiff  as  his  witness.     If ,  as  is  now 
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claimed,  the  circumstances  under  which  this  was  done, 
and  especially  the  remarks  which  passed  between  the 
trial  judge  and  the  counsel  for  the  defendant  at  the 
time,  tended  to  prejudice  the  defendant's  case  with  the 
jury,  the  defendant,  upon  proof  of  the  fact  and  a  case 
regularly  made  and  s^jttled,  should  have  moved  at  spe- 
cial term  for  a  new  trial  as  matter  of  discretion.  This 
was  not  done.  No  relief  will  be  granted  on  a  mere 
general  exception. 

The  rulings  of  the  trial  judge  on  the  question  of 
damages,  taken  together,  disclose  no  error  under  the 
decision  of  Ehrgott  v.  The  Mayor  &c.,  96  iVT.  F.  264. 

The  instructions  given  to  the  jury  upon  this  point 
sufficiently  guarded  the  rights  of  the  defendant. 

The  case,  as  a  whole,  discloses  no  ground  for  reversal. 

It  was  a  case  for  the  j  ury  ;  it  was  fully  and  properly 
submitted  to  them;  and  no  sufficient  reason  appears 
why  their  verdict  should  be  disturbed. 

The  judgment  and  order  should  be  affirmed  with 
costs. 


I 


UNITED  STATES  TRUST  COMPANY,  as  General 
Guardian,  etc.,  Respondent  v.  THE  MUTUAL 
BENEFIT  LIFE  INSURANCE  COMPANY,  Appeit 

LANT. 

Life  Assurance  Policy^  terms  and  conditions  of  same^  and  the  proper  and 
legal  distribution  and  payment  of  amount  as  provided  therein.  Demur' 
rer  to  complaint. 

The  facts  and  claims  set  forth  in  the  complaint  in  this  action,  that  were 
demuiTed  to  are  as  follows : 

That  defendant  executed  a  policy  of  insurance  for  the  sum  of  $5,000  on 
the  life  of  Archibald  T.  Finn,  for  the  sole  use  of  his  wife,  Jane  E.  L. 
Finn,  with  a  provision  that  in  case  Mrs.  Finn  died  before  her  husband 
the  insurance  should  be  payable  to  their  children  ;  that  Mrs.  Finn  died 
in  the  year  1864  (before  her  husband),  leaving  her  surviving  her 
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husband  and  three  children,  namely:  Katherine  A.  Anthon,  wife  of 
George  C.  Anthon,  Myraette  Miles,  wife  of  Charles  A.  Miles,  and 
Caroline  C.  Finn;  that  Katherine  A.  Anthon  died  about  the  year 
1881  (before  the  death  of  her  father),  leaving  her  surviving  three 
children,  namely :  Christeane  Anthon,  and  Archibald  F.  and  George  C. 
Anthon,  the  last  two  named  being  the  wards  of  the  plaintiflf ;  that  My- 
raette Miles  died  in  November,  1882  (before  the  death  of  her  father), 
intestate  and  without  issue,  and  letters  of  administration  were  there- 
after issued  to  her  husband,  Charles  A.  Miles ;  that  Archibald  T.  Finn, 
the  cestui  que  vie,  died  in  March,  1885,  leaving  him  surviving  his 
daughter  Caroline  C.  Finn  (the  only  one  of  his  daughters  surviving 
him)  and  his  three  grandchildren,  the  children  of  his  daughter  Kathe- 
rine A.  Anthon ;  that  in  November,  1885,  the  defendant  paid  one  third 
of  the  amount  of  the  policy,  to  said  Caroline  C.  Finn,  one  third  to  the 
administrator  of  Myraette  Miles,  and  the  remaining  one  third  equally 
among  the  children  of  Katherine  A.  Anthon;  that  there  is  now  due 
and  owing  to  the  plaintiff,  as  guardian  of  Archibald  F.  and  Georg^. 
Anthon,  one  ninth  of  the  entire  amount  insured  by  the  said  policy,  said 
ninth  being  equal  to  the  amount  wrongfully  paid  by  defendant  to  the 
administrator  of  Myraette  Miles,  deceased,  namely,  $555.50. 
Held,  that  the  distribution  and  payment  of  one  third  of  the  amount  in- 
sured by  the  policy  to  the  administrator  of  Myraette  Miles,  was  unau- 
thorized and  illegal ;  that  Mrs.  Miles  having  died  before  her  father, 
the  cestui  que  vie,  without  issue,  her  administrator  had  no  right  to  any 
share  of  the  money  payable  on  the  death  of  the  cestui  que  vie,  Archi- 
bald Finn,  that  the  defendant  must  pay  to  the  plaintiff  the  amount 
claimed. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Ingraham,  JJ. 

Decided  January  7,  1889. 

Appeal  from  an  order  overruling  a  demurrer,  and 
from  the  judgment  entered  thereon. 

The  following  opinions  were  delivered  at  special 
term. 

0*GoRMAN,  J. — The  demurrer  in  this  case  is  not  sus- 
tained. 

By  the  terms  and  legal  effect  of  the  policy  of  insur- 
ance on  the  Ufe  of  Archibald  T.  Finn  the  amount  of  in- 
surance was  payable  to  his  wife,  if  living,  and  if  dead. 
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to  such  of  his  children  as  were  then  living,  and  to  such 
of  the  children  of  his  deceased  children  as  should  be 
then  living.  These  children  of  the  deceased  children 
of  Mr.  Finn  were  entitled  to  the  share  to  which  their 
parents  were  entitled.     Hull  v.  Hull,  62  How.  100. 

Mrs.  Finn,  the  wife  of  Archibald  Finn,  died  in  1864 ; 
Archibald  Finn,  her  husband,  died  in  March,  1885.  At 
the  time  of  his  death  only  one  of  his  children  was 
living,  Caroline  C.  Finn,  and  there  were  then  also  living 
Christeane  Anthon,  Archibald  F.  Anthon  and  George  C. 
Anthon,  children  of  Katherine,  a  deceased  daughter. 

These  were  the  only  persons  entitled  to  share  in  the 
policy. 

Myraette  Miles,  another  daughter  of  Archibald  Finn 
and  his  wife,  also  died  before  him  without  leaving  any 
children,  and  her  husband  took  out  letters  of  adminis- 
tration on  her  estate. 

The  insurance  company  paid  to  Charles  Miles,  the 
said  administrator  of  his  deceased  wife,  one  third  of 
the  amount  of  his  policy.  This  payment  was  unau- 
thorized and  illegal,  and  unlawfully  reduced  the  amount 
properly  payable  to  Archibald  F.  Anthon  and  George 
C.  Anthon,  grandchildren  of  the  deceased  Archibald 
Finn,  living  at  his  death. 

The  plaintiff,  as  their  guardian,  brings  this  action  to 
recover  the  full  amount  to  which  they  are  entitled, 
giving  due  credit  for  any  amounts  that  they  have  here- 
tofore received. 

The  plaintiff  has  a  clear  right  to  do  so. 

The  demurrer  on  all  the  grounds  stated  is  overruled. 

O' Gorman,  J. — ^At  the  earnest  request  of  the  learned 
counsel  for  the  defendant,  I  have  consented  to  a  re- 
hearing and  reconsideration  of  the  argument  upon  the 
demurrer  herein,  and  have  arrived  at  the  following  con- 
clusions : 

The  defendant  claims  that  the  status,  rights  and 
interests  of   the  beneficiaries  in  the  insurance  were 


UNITED  STATES  TRUST  CO.  v.  M.  B.  LIFE  INS.  CO.       416 

Opinion  by  O^Gorman,  J. 

fixed  definitely  on  the  death  of  the  wife  of  Finn,  the 
cestui  que  vie,  and  that  Mrs.  Miles,  one  of  the  daughters 
living  at  the  time  of  the  death  of  her  mother,  then  ac- 
quired a  vested  interest  in  one  third  of  the  amount 
secured  by  the  policy.  That  on  her  death,  subse- 
quently, but  before  the  death  of  Finn,  the  "  cestui  que 
vie"  that  interest  vested  in  the  administrator  and  was 
properly  paid  to  him  by  the  defendant. 

On  the  other  hand  it  is  contended  on  behalf  of  the 
children  of  Katherine  Anthon,  that  the  interest  of  Mrs. 
Miles  was  not  definitely  fixed  until  the  death  of  the 
cestui  que  vie^  and  that  she  having  previously  died  with- 
out leaving  children  or  grandchildren  her  administrator 
had  no  right  to  any  share  of  the  money  payable  on  the 
death  of  the  cestui  que  vie. 

I  am  still  of  the  opinion  that  the  latter  is  correct. 

The  intention  of  the  insurance  was  to  provide  for 
the  wife  and  children  of  the  cestui  que  vie  during  their 
lives  and  for  the  use  and  benefit  of  them  only.  It 
looks  to  a  provision  for  a  state  of  widowhood  and  for 
orphan  children.  Barry  v.  Equitable  Life  Ass.  Society, 
59  iV:  Y.  587,  593 ;  Eadie  v.  Slimmon,  26  lb.  9; 
Olmsted  v.  Keyes,  85  lb.  593;  Brummer  v.  Cohn, 
86  lb.  11,  16,  17 ;  Smillie  v.  Quinn,  90  lb.  492,  496  ; 
Whitehead  v.  N.  Y.  Life  Ins.  Co.,  102  lb.  143, 152. 

The  interest  which  vested  in  Mrs.  Miles  on  the  death 
of  her  mother  was  then  only  inchoate  and  uncertain. 

It  could  not  become  complete,  certain  or  available 
until  the  death  of  the  cestui  que  vie.  If  she  was  then 
living  her  interest  would  have  matured  and  become 
certain  and  a  chose  in  action  in  her  favor,  or  if  she  had 
thea  died  leaving  a  child  or  grandchild  her  interest 
would  have  matured  and  become  certain  and  available 
in  their  favor.  But  she,  having  died  before  the  cestui 
que  vie,  her  inchoate  interest  never  matured  in  her 
favor,  and  having  left  neither  child  nor  grandchild  there 
was  no  one  in  whose  behalf  her  said  inchoate  interest 
could  mature  and  become  available.     Thus  her  admin- 
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istrator  took  nothing,  and  the  payment  to  him  by  the 
defendant  was  without  authority  of  law.  I  am  not 
insensible  to  the  force  of  the  arguments  presented  to 
me  on  behalf  of  the  defendant.  The  cases  cited,  how- 
ever, are  not  so  similar  in  their  essential  facts  to  the 
case  at  bar  as  to  afford  me  any  sufficient  guidance. 

The  conclusion  to  which  I  have  arrived  seems  to  me 
more  in  harmony  with  the  purpose  and  intent  of  the 
law,  as  well  as  of  the  cestui  que  vie,  than  that  for  which 
the  defense  contends.  In  my  opinion  that  intent  was 
to  provide  support  for  a  living  wife  or  living  children 
or  grandchildren,  and  the  persons  entitled  to  share  in 
the  fund  were  only  such  as  should  occupy  either  of 
these  positions  at  the  time  of  the  death  of  the  cestui 
que  vicy  at  which  time  alone  the  distribution  should  be 
made. 

I  adhere  to  the  opinion  heretofore  expressed  by  me. 

G,  C.  Frelinghuysen^  attorney,  and  Horace  Barnard 
of  counsel,  for  appellant. 

Stewart  &  Sheldon^  attorneys,  and  Edward  TF.  Shd- 
don  of  counsel,  for  respondent. 

Per  Curiam. — The  order  and  judgment  are  affirmed 
with  costs,  on  the  opinions  of  ^e  special  term,  with 
leave  to  the  appellant  to  withdraw  demurrer  and  answer 
on  payment  of  costs. 


il 
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THE  UNION  DISTILLING  COMPANY,  Plaintiff 
V.  UNION  PHARMACEUTICAL   COMPANY,   De- 

FENDANT. 

In  THE  Matter  of  the  Application  of  GEORGE 
P.  ROWELL,  ET  AL.,  Execution  Lienors,  Appel- 
lants. 

AUachment^  Vacation  of,  conditions  of  vacation  on  payment  of  costs,  when 

imposed,  etc.    Practice  in  suck  cases. 

• 

After  the  attaehment  had  issued  and  been  levied  upon  property  of  the 
defendants  in  this  action,  the  applicants  obtained  judgment  against  the 
defendant.  Execution  was  issued  and  the  shenff  levied  upon  the  pro- 
perty in  his  hands  upon  which  an  attachment,  in  plaintiff's  favor,  had 
been  previously  levied.  The  applicants,  thereupon  moved  in  this 
action,  under  §  682,  Code  Civil  Procedure,  as  persons*  having  a  lien  on 
the  property,  to  vacate  the  attachment,  upon  the  insufficiency  of  the 
affidavit  on  which  it  was  gi*anted.  It  was  vacated  by  an  order  that 
directed  *'that  the  order  of  attachment  be  and  the  same  is  hereby 
vacated  and  set  aside  upon  payment  of  the  fees  of  the  sheriff. ^^  The 
applicants  appeal  from  so  much  of  the  order  of  vacation  as  requires 
them  to  pay  the  sheriff's  fees,  holding  that  the  court  had  no  power  to 
impose  such  a  condition  under  the  circumstances. 

Held,  that  the  appellants  were  entitled  to  have  their  lien,  free  fmm  the 
order  of  attachment,  as  of  the  time  it  was  fii*st  issued  and  before  the 
sheriff  had  levied  the  same  and  his  fees  had  accrued. 

Section  709  of  the  Code  is  not  confined  to  an  application  for  vacation  by 
the  defendant  alone,  but  the  case  of  an  application  by  other  persons  is 
considered  and  included  by  this  section ;  but  any  exaction  of  such  sec- 
tion that  provides,  that  a  person's  property  shall  not  be  delivered  to  him 
until  he  pays  fees,  etc.,  for  which  he  has  no  personal  liability,  is  uncon- 
stitutional and  therefore  inoperative  in  this  case,  and  an  order  could  not 
competently  provide  for  such  an  exaction.  The  applicants  (being  the 
appellants  on  this  appeal),  were  entitled  to  a  simple  vacation  of  the 
order  without  condition. 

Before  Sedgwick,  Ch.  J.,  and  Truax,  J. 

Decided  January  8,  1889. 
Vol.  XXIV.— 27 
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Appeal  by  the  applicants  from  an  order  vacating  the 
attachment  issued  in  the  action,  with  the  condition  that 
the  applicants  pay  the  fees  of  the  sheriff. 

The  appeal  is  from  so  much  of  the  order,  as  required 
the  payment  of  the  fees  of  the  sheriff. 

Philip  Carpenter y  attorney  and  of  counsel  for  appel- 
lants, argued  :— 

I.  The  court  had  no  power  to  require  the  appellants 
to  pay  the  sheriff's  fees,  as  a  condition  of  vacating  the 
attachment.  The  right  to  so  order  is  claimed  under 
section  709  of  the  Code,  which  provides  that  where  a 
warrant  is  vacated  **  upon  the  application  of  the  3efend- 
ant"  the  sheriff  must  deliver  the  property  to  the  de- 
fendant, or  person  entitled  to  it,  upon  payment  of  bis 
fees.  This  section  does  not  attempt  to  cover  the  case 
at  bar,  where  the  warrant  is  vacated  ^*  upon  the  applica- 
tion of "  execution  creditors  and  not  of  the  defendant 
If  the  court  holds  otherwise,  however,  the  order  is  still 
unauthorized,  because  the  law  is  unconstitutional.  The 
case  of  Bowe  tr.  U.  S.  Reflector  Co.,  36  Bun,  407  (First 
Department),  is  directly  in  point  and  decisive  of  this 
appeal.  The  court  there  very  carefully  considered  the 
section  of  the  Code  referred  to,  and  pronounced  it  re- 
pugnant to  the  constitution  (art.  !,§§!,  6),  which  pro- 
vides that — "  No  member  of  this  state  shall  be  deprived 
of  life,  liberty  or  property,  without  due  process  of  law." 

The  court  cites  cases  where  it  has  been  held  that  the 
legislature  can  never  take  the  property  of  one  person 
without  his  consent  and  give  it  to  another,  and  they 
add :  "  That  is  precisely,  where  an  attachment  has  been 
set  aside,  vacated  or  annulled,  either  by  the  abandon- 
ment of  the  party  in  whose  favor  it  is  issued  or  by  an 
order  of  the  court,  what  this  section  of  the  Code  has 
provided  may  be  done  with  the  property  of  a  defendant 
when  it  has  been  seized  under  an  attachment  This 
direction  in  its  practical  effect  is  to  take  the  property  of 
the  defendant,  after  the  lien  of  the  attachment  has  in 
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this  manner  been  removed,  and  apply  it  to  the  payment 
01  the  debt  created  by  issuing  and  serving  it,  and  after^ 
wards  detaining  the  defendant's  property  under  its 
authority,  and  no  more  flagrant  violation  of  the  rights 
of  an  owner  of  property  can  well  be  imagined."  In  the 
case  cited  the  attachment  was  originally  lawfully  granted, 
and  afterwards  vacated  because  the  plaintifiE  did  not  give 
additional  security  as  required.  It  is  not,  therefore,  so 
strong  a  case  as  the  one  at  bar,  where  the  court  had  no 
jurisdiction  in  the  first  place  to  grant  the  warrant.  An 
analogous  authority  is  also  found  in  Weston  v.  Watts, 
45  Hun  219,  where  an  order  appointing  a  receiver  of  a 
firm  had  been  reversed;  the  court  declined  to  direct 
payment  of  his  fees  out  of  the  property,  but  directed 
that  the  plaintiffs  should  pay  them.  The  court,  Dan- 
iels, J.,  say :  that  the  appointment  of  a  receiver  "  was 
an  invasion  of  the  defendant's  rights  for  which  there  is 
no  law  requiring  him  or  his  property  to  pay  the  ex- 
pense  To  take  a  person's  property  from  him  by 

an  unauthorized  proceeding  and  place  it  in  the  hands  of 
a  receiver,  and  then  subject  him  to  the  expenses  of  the 
proceeding,  would  be  very  transparently  unjust,  even 
if  the  courts  had  the  power  to  do  that."  "The  law 
cannot  sanction  the  taking  of  one  man's  property  and 
subjecting  it  to  the  expenses  or  obligations  of  another. 
Due  process  of  law  requires  something  more  than  an 
unauthorized  legal  proceeding,  set  aside  by  the  final 
action  of  the  courts."  Bartlett,  J. :  "  It  would  be  a 
pretty  severe  rule,  even  if  constitutional,  which  should 
compel  a  litigant  to  pay  the  expenses  of  having  his  own 
property  illegally  taken  out  of  his  custody  for  a  while." 
It  does  not  seem  necessary  to  cite  more  of  the  many 
cases  where  the  courts  have  held  that  one  man's  pro- 
perty cannot  be  legally  taken  to  pay  another's  debt. 

In  this  case  the  plaintiff  employed  the  sheriff*  to  seize 
and  hold  the  defendant's  property,  upon  a  warrant  which 
it  (the  plaintiff)  knew  was  illegally  granted.  That  war- 
rant has  been  set  aside  upon  the  ground  that  the  court 
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had  no  jurisdiction  to  grant  it.  With  the  fall  of  the  war- 
rant everything  done  under  it  also  falls,  and  the  property 
illegally  taken  must  be  restored  to  the  defendant,  sub- 
ject only  to  legally  acquired  liens!  By  the  levy  of  their 
execution,  the  appellants  acquired  such  a  lien,  and  they 
had  every  right,  upon  the  motion  to  vacate,  that  the 
defendant  would  have  had  (Code,  §  682).  The  court 
could  not  impose  terms  as  a  condition  of  making  an 
order  that  it  was  obliged  to  make  anyway.  The  affida- 
vit on  which  the  warrant  was  granted  either  was  or  was 
not  sufficient.  If  it  was  sufficient  the  court  had  no  right 
to  vacate  the  attachment  on  this  motion,  with  or  with- 
out terms.  If  it  was  not  sufficient,  as  it  was  not  (44  N, 
Y.  270 ;  78  /6.  258),  the  court  was  bound  to  vacate  it, 
and  could  not  impose  terms.  It  had  no  discretion.  The 
appellants  were  entitled  absolutely,  as  a  matter  of  right, 
to  have  the  warrant  vacated.  Moreover,  the  appellants 
by  their  levy  acquired  a  lien  upon  the  defendant's  entire 
interest  in  the  property  attached.  His  interest  included 
the  right  to  have  the  attachment  vacated  without  pay- 
ing the  sheriff's  fees.  The  appellants  took  no  less  a 
right,  as  they  took  all  the  rights  the  defendant  had. 

II.  The  sheriff's  rights  are  amply  protected  without 
the  order.  (1)  He  either  has  or  has  not,  at  law,  a  lien 
upon  the  property  for  his  fees.  If  he  has  not  a  lien  the 
court  cannot  give  him  one  by  an  order.  If  he  has  a  lien 
anyway  the  order  adds  nothing  to  it.  His  possession 
protects  him.  (2)  The  plaintiff  who  employed  him  to 
render  the  services  and  is  liable  for  them  is  responsible, 
and  so  far  as  appears  is  entirely  willing  to  pay  the  bill. 
The  sheriff  always  has  the  right,  too,  to  demand  his  fees 
or  security  for  them  in  advance.  Rowell  &  Co.  (the 
appellants)  did  not  employ  the  sheriff  to  do  anything, 
they  incurred  no  liability  to  him.  But  under  the  order 
of  the  court  they  are  required  to  pay  the  plaintiff's  debt 
to  him,  while  the  plaintiff  itself,  who  obtained  an  un- 
founded attachment,  is  relieved  from  all  responsibiUty 
therefor.     The  sheriff's  fees  might  be  very  large — sev- 
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eral  thousand  dollars — more  perhaps  than  the  value  of 
the  property ;  we  might  then  have  the  absurd  case  that 
the  execution  lienor  could  better  afford  to  let  the  pro- 
perty go  than  pay  the  fees,  while  the  defendant  himself 
could  get  the  attachment  vacated,  and,  with  no  fees  to 
pay,  walk  off  with  the  property  unmolested.  It  is  to 
be  observed,  too,  that  if  Rowell  &  Co.  pay  the  fees  they 
cannot  recover  them  of  the  plaintiff  or  defendant  or  the 
property.     They  can  tax  them  against  no  one. 

By  the  Court. — Sedgwick,  Ch.  J. — ^Af ter  the  attach- 
ment had  been  levied  upon  property  of  the  defendant, 
the  applicants  obtained  judgment  against  the  defend- 
ant. Execution  was  issued  and  the  sheriff  levied  it 
upon  the  property  in  his  hands,  subject  to  the  levy  of 
the  attachment.  The  applicants  thereupon  moved  (§  682, 
Code  Civil  Procedure)  as  persons  having  a  lien  on  the 
property  to  vacate  the  attachment.  It  was  vacated  by 
an  order  that  ordered,  that  the  order  of  attachment 
"  be  and  the  same  hereby  is  vacated  and  set  aside  upon 
payment  of  the  fees  of  the  sheriff.'*  The  appellants 
take  the  position  that  they  were  entitled  to  an  uncon- 
ditional vacation  of  the  attachment,  the  court  having 
no  power  to  impose  the  performance  of  the  condition. 

It  appears  from  general  reasoning,  that  the  applicants 
were  entitled  to  have  their  lien,  free  from  the  order  of 
attachment,  as  of  the  time  it  was  first  issued  and  before 
the  sheriff  had  levied  it  and  his  fees  had  accrued.  It 
was  vacated  because  of  the  insufficiency  of  the  affidavits 
on  which  it  had  been  granted. 

The  counsel  for  appellants  supposes  that  no  provision 
of  the  Code  gives  the  right  of  the  sheriff  to  hold  the 
property  for  his  fees  when  the  attachment  is  vacated 
on  the  application  of  a  person,  other  than  the  defendant,. 
and  who  has  acquired  a  lien  upon  the  property,  urging 
that  section  709  is  confined  to  an  application  by  the  de- 
fendant. I  am  inclined  to  think  that  this  is  not  correct, 
because  in  that  section  it  is  made  the  duty  of  the  sher- 
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iff  "  to  deliver  over  to  the  defendant  or  to  the  person 
entitled  thereto  "  upon  demand  and  upon  payment  of 
his  fees,  all  attached  property.  This  implies  that  the 
ease  of  an  application  of  such  person,  is  considered  by 
the  section.  If  this  be  so,  then  the  first  part  of  the 
section  is  to  be  read  "  where  a  warrant  of  attachment  h 
vacated  or  anuUed  upon  the  application  of  the  defend- 
ant, or  any  person,  etc.,  or  an  attachment  is  discharged 
upon  the  application  of  the  defendant,"  etc. 

But  as  the  counsel  shows,  the  exaction  of  the  section, 
that  a  person's  property  shall  not  be  delivered  to  him 
until  he  pays  fees  for  which  he  has  no  personal  liability, 
is  unconstitutional  and  therefore  inoperative.  Bowe  v. 
U.  S.  Reflector  Co.,  36  Huriy  407 ;  Weston  v.  Watts,  45 
lb.  219.  For  like  reasons,  an  order  could  not  compe- 
tently provide  for  such  an  exaction. 

I  apprehend  the  true  course  of  practice  is,  that  under 
section  682  a  person  making  a  sufficient  application,  is 
entitled  to  an  order  vacating  the  attachment.  This  or- 
der does  not  directly  operate  as  a  mandate  to  the  sheriff 
that  he  shall  deliver  the  goods.  If  there  were  nothing 
more,  the  sheriff  would  be  bound  to  deliver  the  goods, 
because  the  defendant  as  the  third  person  would  have 
a  right  to  them,  as  soon  as  the  attachment  was  vacated, 
upon  reasonable  demand.  Such  a  demand  would  be 
necessary  if  section  709  did  not  provide  for  it.  Section 
709  is  not  unconstitutional  in  this  respect,  or  in  respect 
of  it  making  it  the  duty  of  the  sheriff  to  deliver  the 
goods  or  the  proceeds.  And  under  that  section  the 
performance  of  the  duty  may  be  compelled  by  order,  if 
before  that  section  there  were  no  such  remedy,  or  if 
there  were. 

Upon  demand  of  the  property  the  sheriff  may  claim 
fees,  and  then  his  right  is,  for  the  first,  to  be  determined. 

The  relevancy  of  these  remarks  is  perceived,  when 
the  fact  is  noticed  that  in  this  case  the  applicants  had 
no  right  to  a  delivery  by  the  sheriff  of  the  property  to 
them.     Their  interest  was  that  of  a  lien  by  execution. 
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The  attachment  being  out  of  the  way,  the  sherijff  was 
to  keep  the  property  in  his  hands,  until  he  should  sell 
it,  in  obedience  to  the  execution.  This  would  follow 
from  the  attachment  being  vacated.  What  he  shall  do 
with  the  proceeds  of  the  sale  is  a  question  for  the 
future.  The  appellants  were  entitled  to  a  simple  vacat- 
ing of  the  attachment  and  to  the  benefit  of  the  legal 
consequences. 

I  understand  the  sheriff  has  not  been  notified  of  the 
motion  to  vacate  the  attachment.  No  decision  can  be 
made  as  to  his  rights. 

The  plaintiffs,  who  are  respondents,  did  not  oppose 
the  motion  to  vacate,  nor  the  reversal  of  the  order. 
Still,  they  should  pay  the  costs  of  the  motion  to  va- 
cate, which  was  made  necessary  by  their  procuring  the 
attachment.  On  the  appeal  owing  to  peculiar  circum- 
stances, the  costs  should  not  be  against  them. 

The  order  appealed  from  is  reversed,  and  the  motion 
to  vacate  granted,  with  ^10,  costs  of  motion  and  the 
disbursements  of  the  appeal,  which  are  to  be  taxed. 

Truax,  J.,  concurred. 


THE  PHENTX  INSURANCE  COMPANY,  Appellant 
V.  WILLIAM  H.  PAKSONS,  Survivor,  &c.,  Respon- 
dent. 

• 

Warranly  by  assignment  of  claim,  implication  of-^Implied  trust,  raising 
of  by  letters — Warranty  of  title  to,  and  validity  of  claim,  matters  constittU- 
ing  breach — Payment  which  might  othenuise  be  referred  to  a  contract, 
when  consideration  to  support  an  assignment — Complaint,  surplusage  of 
averments  will  not  impair  a  right  of  action  suffidently  set  forth — Com- 
plaint, dismissal  of  effect  of  exception  to,  not  impaired  by  omission  to 
except  to  refused  to  direct  verdict. 

Upon  an  assignment  of  a  claim  for  a  consideration  paid,  a  waiTanty  la 
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implied  that  the  assigned  claim  is  an  existing  Talid  one,  (at  least  to  the 
extent  of  the  consideration  paid,)  which  may  be  transferi'ed,  and  that 
it  had  never  been  satisfied  or  discharged  by  the  act  of  the  assignor. 

Where  parties  having  a  demand  against  the  owner  of  a  vessel  for  money 
disbursed  on  the  vessel  and  commissions,  take  out  to  cover  such  demand 
an  open  policy,  loss  payable  to  them  or  whom  it  may  eoncei-n,  and  the 
following  day  receive  a  letter  from  the  owner  requesting  them  to  have 
the  advances  secured,  if  they  had  not  already  done  so,  so  that  in  case 
of  loss  they  would  not  call  on  the  owner  for  advances,  and  reply  the 
next  day  by  letter  stating  that  they  had  covered  the  amount,  the  letters 
amount  to  a  declaration  of  trust,  or  to  an  agi*eement  that  they  would 
hold  the  policy  for  the  owner,  and  apply  the  insuiunce  money  to  the 
payment  of  the  demand  against  the  owner. 

Where,  by  agi'eement  between  an  assignor  and  the  person  against  whom 
the  claim  undertaken  to  be  assigned  existed,  certain  moneys  payable 
by  the  assignee  to  the  assignor  were  to  be  bj'  him  applied  to  the  ex- 
tinguishment of  the  claim  undertaken  to  be  a.ssigned,  a  payment  of  such 
moneys  by  the  assignee  to  the  assignor  made  before  the  execution  of 
the  assignment  conditionally  on  its  execution,  operates  (it  being  suffi- 
cient for  that  purpose)  to  extinguish  the  claim  undeitaken  to  be 
assigned,  and  there  being  nothing  to  pass  by  the  assignment,  there  is  a 
breach  of  the  implied  warranty. 

Where  a  contract  contains  a  clause  that  one  of  the  parties  thereto  shall 
not  be  bound  to  make  a  payment  provided  for  if  the  other  party  makes 
or  does  any  agreement  or  act  past  or  future,  whereby  a  right  of  subroga- 
tion which  the  former  party  would  otherwise*  have  had  to  a  right  of 
recovery  by  the  latter  paity  against  any  person,  is  released  or  lost,  the 
making  such  an  agreement,  or  doing  such  act,  relieves  the  former 
party  from  any  liability  under  the  contract,  and  the  payment  by  the 
former  party  to  the  latter  of  the  sum  thereb}-  agi'ced  to  be  paid,  is  not 
to  be  refeiTcd  to  the  contract,  but  forms  a  good  and  sufficient  considera- 
tion for  an  assignment  b\^  the  latter  to  the  former  of  a  right  of  recovery 
to  which  the  foi-mer  would  otherwise  have  been  entitled  to  be  subro- 
gated. 

Where  a  complaint  sets  forth  enough  to  support  an  action  for  a  breach  of 
warranty,  the  action  will  be  supported  in  that  aspect,  although  it  con- 
tains allegations  which  are  superfluous  to  such  a  cause  of  action. 

The  rights  secured  by  an  exception  to  a  ruling  dismissing  the  complaint 
are  not  impaired  by  an  omission  to  except  to  the  court's  denying  plaint- 
iflf's  motion  for  a  direction  of  a  verdict  in  his  favor. 

Application  of  above  principles, — Defendants  having  a  demand  against 
the  owner  of.  a  vessel  for  advances  and  commissions,  took  out  to  cover 
such  demand  a  policy  of  insurance  on  the  vessel  undei'written  by  plaint- 
iff on  March  31st  of  the  tenor  and  character  above  indicated.    On  the 
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first  and  second  days  of  April  letters  passed  between  the  owner  and  the 
defendants  of  the  nature  and  character  above  indicated.  The  vessel 
made  a  total  loss  Plaintiff  refused  to  make  payment  under  policy 
unless  defendants  would  assign  to  it  their  demand  against  the  owner. 
Defendants  agreed  to  do  so ;  thereupon  plaintiff  made  payment  and 
iieceived  an  assignment  as  promised.  The  complaint  contained  many 
allegations  of  fraudulent  representation  or  concealment,  but  striking 
out  these  thei'e  was  sufficient  left  to  support  an  action  for  a  breach  of 
waiTanty.  Defendants  moved  for  dismissal  of  the  complaint,  which 
was  gi'anted,  and  plaintiff  excepted ;  then  the  plaintiff  moved  for  a 
direction  of  a  verdict  in  his  favor,  which  w&s  denied,  and  no  exception 
taken.     Held,  that  the  judgment  should  be  reversed. 

Before  Sedgwick,  Ch.  J.,  and  In  graham,  J. 

Decided  February  4.  1889. 

George  A.  Blacky  for  appellant. 

Goodrich,  Deady  &  Goodrich,  attorneys,  and  William 
W.  Goodrich,  of  counsel,  lor  respondent. 

By  the  Court. — Sedgwick,  Ch.  J. — The  complaint 
was  dismissed,  and,  as  to  that,  the  question  now  is  whether 
there  was  sufficient  proof  to  take  the  case  to  the  jury 
upon  issues  presented  by  the  pleadings. 

The  defendants  had  advanced,  for  the  owners  of  a 
bark,  certain  moneys  disbursed  upon  the  bark,  had  pro- 
cured a  charter  of  the  bark  and  were  entitled  to  com- 
missions for  attending  to  the  business.  They  took  a 
policy  of  marine  insurance  upon  the  bark  with  the 
plaintiff  in  the  sum  of  $1,500,  payable  to  "  Parsons  & 
Loud  on  account  of  whom  it  may  concern."  The  bark 
made  a  total  loss.  The  defendants  applied  for  payment 
of  the  policy.  The  plaintiff  refused  to  pay  unless  the 
defendants  would  make  certain  instruments.  The  de- 
fendants made  these  instruments,  and  thereupon  the 
plaintiff  paid  the  amount  named  in  the  policy,  save  a 
few  dollars. 

One  instrument  was  an  indorsement  upon  the  back 
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of  the  master's  draft  for  disbursements^  drawn  upon  the 
defendants  and  held  by  them  in  the  sum  of  $1,125. 
The  indorsement  was,  "In  consideration  of  amount 
insured  as  advances  on  this  vessel  being  paid,  all 
claim  on  account  of  this  draft  is  assigned  to  Phenix 
Ins.  Co." 

The  other  instrument  was  "  For  and  in  consideration 
of  the  sum  of  $1,500,  the  receipt  w^hereof  is  hereby 
acknowledged,  we  hereby  assign  and  transfer  to  the 
Phenix  Insurance  Company,  etc.,  fifteen  hundred  dollars 
(amount  insured  by  us  in  said  Phenix  Insurance  Com- 
pany, March  31,  1884,  as  advances)  of  our  claim  of 
$1,570.47,  which  we  have  against  bark  *  Elliott  Ritchie' 
and  owners  for  advances,  commissions,  etc,  for  her  late 
voyage,  eto.,  on  which  voyage  she  became  a  total 
wreck." 

I  see  no  reason  to  doubt  that  from  these  assignments 
there  arose  an  implied  warranty  that  the  claims  described 
were  existing,  valid  claims,  to  which  the  defendants  had 
a  title,  which  they  might  transfer,  and  that,  at  least, 
they  had  never  been  siitisfied  or  discharged  by  the  act 
of  the  defendants.  Ledwich  v.  McKim,  53  iV^  F.  307; 
Boss  V.  Terry,  63  iV:  K  613. 

The  next  question  is  whether  there  were  facts  upon 
which  the  jury  might  have  found  that  there  had  been  a 
breach  of  this  warranty — that  is,  were  the  claims  assigned 
valid,  existing  claims,  which  had  not  been  satisfied  or 
discharged. 

At  the  time  the  policy  was  underwritten,  that  is  on 
March  31,  if  the  defendants  insured  for  themselves  and 
not  for  the  benefit  of  the  owners,  or,  in  other  words,  had 
not  agreed  with  the  owners  that  payment  upon  the 
policy  should  dischjirge  to  the  extent  of  the  payment  of 
the  claim  which  the  defendants  had  against  the  owners 
for  the  advances,  then  upon  payment  there  would  have 
been  a  claim  to  which  the  plaintiffs  would  have  been 
subrogated. 

The  learned  counsel  for  the  respondent  insists  that 
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at  the  time  of  the  taking  out  of  the  policy  they  insured 
themselves  only,  and  that  there  remained  unimpaired 
their  claim  against  the  owners  without  an  agreement  that 
it  should  be  discharged  by  payment  to  the  defendants. 
I  will  assume  that  this  is  correct,  at  least,  so  far  as  the 
matter  is  to  be  determined  by  the  facts  that  existed  on 
March  31st,  although  the  defendants  charged  the  owners 
with  the  amount  of  the  premium  as  paid  on  March  31st. 

Afterwards,  on  April  1st,  the  owners  wrote  to  the  de- 
fendants, among  ftther  things :  "  Therefore,  please  get 
the  advances  insured,  if  you  have  not  already  done  so, 
so  that  in  case  of  loss  you  will  not  call  on  the  owners 
for  advances."  On  April  2d  the  defendants  answered : 
"  We  have  covered  the  amount  only  to  Buenos  Ayres, 
presuming  that  the  amount  due  would  be  remitted  from 
there." 

I  am  of  opinion  that,  from  this  time,  at  least,  the  de* 
fendants  held  the  policy  for  the  benefit  of  the  owners, 
in  the  sense  that  payment  upon  it  would  extinguish  the 
claim  against  them  to  the  extent  of  the  payment. 

The  letters  amounted  to  a  declaration  of  trust,  or  to 
an  agreement,  that  the  defendants  would  hold  for  the 
owners,  the  defendants  being  estopped  from  asserting 
want  of  consideration,  the  owners  being  induced  by  the 
answer  of  April  2d  to  forego  obtaining  insurance  for 
themselves.  And  they  contained  evidence  as  to  the 
nature  of  defendants'  acts  in  the  taking  out  of  the  policy 
on  March  31st. 

Although  in  such  a  case  there  may  be  a  right  of  sub- 
rogation, the  insurer  takes  only  the  rights  of  the 
insured,  as  they  are,  upon  payment  of  the  policy.  The 
insurer  will  have  no  substantive  original  claim  in  its  own 
right  against  the  third  person.  It  is  an  equit^^ble 
assignee.  The  third  person,  under  circumstances  like 
the  present,  may  deal  with  the  insured  so  as  to  extin- 
guish the  obligation  between  them,  rightfully,  as  respects 
the  insurer.  The  insurer  must  ascertain  for  himself 
what  are  the  relations  between  the  insured  and  the  third 
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person.  The  insured  is  not  bound  to  inform  the  insurer 
on  this  subject.  Kernochan  v.  The  N.  Y.  Bowery  Fire 
Ins.  Co.,  17  iV^.  Y>  428.  It  would  seem  that  the  cited 
case  is  not  an  appeal  from  the  case  in  5  Duer  1.  It  is  an 
appeal  from  a  judgment  in  the  case,  after  a  new  trial,  as 
granted  according  to  5  Duer  1. 

The  testimony  disclosed  that  upon  the  payment  of 
the  $1,500  to  the  defendants,  they  consummated  the 
arrangement,  evidenced  by  the  letters  of  April  1st  and 
April  2d,  and  credited  the  owners  witB  the  amount  upon 
the  claim  for  advances,  commissions,  etc. 

It  therefore  appeared  on  the  trial  that  there  was  a 
breach  of  the  implied  warranty,  because  the  transactjpn 
based  upon  the  previous  agreement  discharged  and  ex- 
tinguished the  claims  that  the  assignments  purported  to 
transfer. 

It  is  here  argued  by  the  learned  counsel  for  the  re- 
spondents that  there  was  no  consideration  for  the  assign- 
ment or  for  the  implied  warranty,  inasmuch  as  the 
$1,500  paid  to  the  defendants  was  already  due  to  them 
by  the  plaintiflE  under  the  policy.  Several  considera- 
tions are  revelant  to  this  position.  I  advert  to  one  of 
them.  The  policy  was  an  open  policy,  loss  payable  to 
.  "  Parsons  &  Loud  on  account  of  ^vhom  it  may  concern." 
The  entry  in  the  book  accompanying  the  policy  was, 
W'ith  other  matters  "(Description  of  goods;  seller  of 
bills).  Advances,  $1,500;. rate  of  premium,  2f  per 
cent." 

The  insurable  interest  which  would  sustain  the  policy, 
and  the  right  of  action  upon  it,  in  behalf  ot  the  defend- 
ants, would  be  the  right  to  a  lien  upon  the  vessel  and 
the  indebtedness  of  the  owners  to  them  for  the  advances. 

The  policy  contained  the  following  provision:  "In 
case  of  any  agreement  or  act,  past  or  future,  by  the  in- 
sured, whereby  any  right  of  recovery  of  the  insured 
against  any  persons  or  corporation  is  released  or  lost, 
which  would  on  acceptance  of  abandonment  or  payment 
of  loss  by  this  company  belong  to  this  company,  but  for 
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such  agreement  or  act the  company  shall  not 

be  bound  to  pay  any  loss." 

In  this  case  the  letters  of  April  1st  and  April  2d, 
the  policy  being  made  March  31st,  disclosed  a  future 
act  of  the  insured  by  which  the  right  of  the  insurer  to 
resort  to  the  owners  or  the  vessel  or  its  proceeds  through 
the  claim  for  advances  of  the  insured  was  lost.  The 
operation  of  the  arrangement  was  to  provide  for  an  ex- 
tinguishment of  the  claim  to  which  the  insurer  would 
otherwise  have  been  subrogated.  For  this  reason  the 
$1,500  paid  was  a  consideration  for  the  assignment,  as 
there  was  no  liability  of  the  insurer  upon  the  policy. 
Piatt  V.  The  R.  Y.  R.  &  C.  R.  Co.,  108  N.  Y.  358,  and 
the  cases  there  cited. 

In  this  case  the  legal  extinguishment  of  the  claim  of 
the  insured  against  the  owners  occurred  after  the  pay- 
ment of  the  $1,500  as  a  consideration  for  the  assign- 
ment, and  so  it  may  be  argued  the  claims  were  in 
existence  and  were  valid  at  the  time  of  the  assignment, 
and  there  was  no  breach  of  the  implied  warranty.  This 
is  not  correct,  for  by  the  arrangement  between  the  de- 
fendants and  the  owners  the  payment  would  extinguish 
the  claim,  and  that  payment  was  made  before  the  execu- 
tion of  the  assignment. 

It  .may  be  asked.  How  can  the  plaintiff  take  the  posi- 
tion that  the  $1,500  payment  was  not  upon  the  policy, 
when  it  takes  advantage  of  an  arrangement  by  which 
payment  upon  the  policy  was  to  be  the  thing  which 
would  extinguish  the  claim  ?  The  answer  to  this  is,  that 
the  testimony  does  not  show  an  absolute  payment  of  the 
loss  under  the  obligations  of  the  policy,  but  a  payment 
conditional  upon  the  execution  of  the  assignment  in  its 
promissory  as  well  as  executed  aspects,  which  include  the 
obligation  upon  the  implied  warranty.  There  would  be 
absolute  payment  subject  to  the  defendants'  fulfilment 
of  that  warranty.  And,  on  the  other  hand,  the  insurer 
could  not  interfere  with  the  legal  rights  of  the  other 
parties  to  extinguish  the  claim,  under  the  agreement  be- 
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tween  them,  by  their  applying  to  the  claim  the  $1,500, 
treating  it  between  themselves  as  a  payment  of  the  loss. 

I  am  of  opinion,  that,  rejecting  a  good  m«any  allega- 
tions of  the  complaint  as  surplusage,  there  were  left 
sufficient  to  support  a  cause  of  action  of  the  kind  that 
has  been  described  in  this  opinion.  The  learned  judge 
referred  to  it  in  supposing  that  the  defendants  did  not 
covenant  that  their  claim  was  valid. 

The  complaint  did  not  proceed  upon  a  fraudulent 
representation  or  concealment  by  the  defendants  as  the 
gravamen  of  the  action. 

Up  to  this  point  it  has  not  been  necessary  to  say  more 
than  that  the  testimony  was  sufficient  to  take  the  case 
to  the  jury.  The  plaintiff's  exception  to  the  dismissal 
of  the  complaint  was,  therefore,  valid  at  the  time.  After 
the  dismissal  the  plaintiff  moved  the  court  to  direct  a 
verdict  for  the  plaintiff,  but  took  no  exception  to  the 
denial  of  the  motion.  There  can,  therefore,  be  no  re- 
view of  the  denial.  This  does  not  impair  the  plaintiffs 
right  to  a  review  of  its  previous  exception,  as  I  think, 
even  if  the  case  were  such  that  on  the  motion  to  dis- 
miss the  complaint,  it  appeared  that  the  motion  should 
have  been  denied,  for  the  reason  that,  on  the  undis- 
puted facts,  there  should  have  been  a  verdict  for  the 
plaintiff.     In  my  opinion,  it  did  so  appear. 

The  judgment  should  be  reversed  and  a  new  trial  bad, 
with  costs  to  abide  the  event. 

Ingraham,  J.,  concurred. 
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FERNANDO  R.  WALKER,  et  al.,  Appellants  v. 
THE  GLOBE  MANUFACTURING  AND  IMPORT- 
ING CO.,  Respondent. 

Contributory  negligence — Tenants  of  floors  under  a  common  landlord^ 
FaUtere  of  one  to  exercise  a  power  he  possessed^  and  which  he  was  under 
contract  with  the  landlord  to  exercise^  without  which  failure  the  injury  to 
A«m  could  not  have  happened^  e.  g.,  shutting  off  Croton  water ^  constitutes 
contributory  negligence. 

Plaintiffa  and  defendant  were  lessees  of  a  common  landlord.  Defendant 
occupied  the  second  floor,  attached  to  which  was  a  water  closet  supplied 
with  water  from  a  tank  over  it,  the  pipe  feeding  the  tank  being  fitted 
with  a  ball-cock  working  automadcaJly,  so  that  the  cock  remained 
open,  permitting  water  U:  flow  into  the  tank  until  it  reached  a  eeitain 
hei^t,  when  the  floating  ball  closed  the  cock  and  prevented  any  fur- 
ther flow  of  water.  Plaintifls  occupied  the  first  or  ground  floor,  base- 
ment and  sub-basement.  On  a  certain  moining  plaintiffs^  premises 
were  found  wet  and  flooded,  the  ceiling  over  the  ground  floor  diipping 
with  water  and  a  pai*t  of  it  fallen  down.  The  water  had  run  into  the 
basement  and  sub-basement  and  injured  plaintiffs^  goods.  On  investi- 
gation it  was  found  that  there  had  been  fitted  to  the  end  of  the  pipe, 
which  supplied  the  water  closet  with  water,  a  rubber  hose  extending 
over  the  top  of  the  tank  beyond  its  outer  edge,  having  a  tin  pipe  attached 
to  its  end ;  the  tank  was  empty,  but  the  floor  of  the  water  closet  was 
wot.  No  water  was  flowing  from  the  pipe  when  the  discovery  was  made. 
Plaintiffs  had  control  of  the  stop-cock  in  the  basement  whei-eby  the  entire 
water  supply  for  the  building  could  be  cut  off,  and  had  by  their  written 
lease,  under  seal,  covenanted  with  the  common  landlord  to  cause  the 
Croton  water  to  be  shut  off  from  the  lofts  of  the  building  each  night 
before  leaving  the  premises.  The  water  did  not  usually  flow  above  the 
first  floor  except  during  the  night. 

Held,  that  the  ruling  of  the  trial  judge,  that  even  if  the  defendant  was 
negligent,  yet  plaintiffs,  by  failing  to  exercise  the  power  which  they 
possessed  of  shutting  off  the  water,  and  which  they  were  under  contract 
with  the  owner  to  exercise,  were  guilty  of  contributory  negligence. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  JJ. 

Decided  February  4,  1889. 
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Appellants*  points. 

Appeal  by  plaintiffs  from  judgment  entered  upon  the 
dismissal  of  the  complaint  at  the  trial.  The  facte  suffi- 
ciently appear  in  the  opinion. 

John  A.  MapeSy  attorney  and  of  counsel  for  appel- 
lants, argued : — 

I.  The  defendant  was  guilty  of  gross  and  inexcusa- 
ble negligence  in  so  disarranging  the  water  fixtures  as 
to  render  wholly  nugatory  all  the  safeguards  provided 
to  prevent  an  overflow.  ^The  extension  tube  found  upon 
the  pipe  on  defendant's  premises  necessarily  diverted 
the  flow  of  the  water  from  its  proper  channels,  and  caused 
it  to  run  upon  the  floor.  Under  such  circumstances  the 
damage  was  inevitable.  Defendant  being  in  the  exclu- 
sive occupation  of  that  floor  is  prima  facie  chargeable 
with  such  negligence.     Moore  v.  Goedel,  cited  below. 

II.  The  ordinary  rules  applicable  to  cases  of  contri- 
butory negligence  do  not  apply  to  the  facts  of  this  case. 
Plaintiffs'  omission  to  turn  off  the  water  in  no  respect 
contributed  to  the  injury  sustained  by  them.  It  is  true 
that  the  overflow  would  not  have  occurred  if  that  had 
been  done,  but  permitting  the  water  to  flow  through  the 
pipes  provided  for  that  purpose,  did  not  cause  or  con- 
tribute to  the  accident.  These  pipes  were  all  in  good 
order  and  thoroughly  equipped  to  prevent  such  a  result. 
If  the  pipes  and  faucet  had  not  been  tampered  with,  the 
flow  of  water  through  them  would  have  been  harmless. 
It  might  as  well  be  claimed  that  the  owner  of  the  build- 
ing contributed  to  the  result  by  putting  the  pipes  in  the 
building,  without  which  no  such  accident  could  have 
happened.  The  omission  of  the  plaintiffs  to  turn  off 
the  water,  and  the  overt  act  of  the  defendant  in  dis- 
arranging the  fixtures,  were  entirely  separate  and  dis- 
tinct events,  and  had  no  connection  with  each  other. 
The  former  in  no  way  tended  to  cause  the  overflow,  the 
latter  directly  produced  it.  As  bearing  on  this,  see 
Haley  v.  Earle,  30  iV.  Y.  208 ;  Savage  v.  Corn  Exch. 
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Ins.  Co.,  36  lb.  658 ;.  Kerwhacker  v.  C.  C.  &  C.  R.  R. 
Co.,  3  Ohio  St.  (iV:  8.)  196. 

III.  It  was  not  even  negligence  on  the  part  of  the 
plaintiffs  to  permit  the  water  to  run  through  the  pipes 
during  the  night.  These  pipes  had  been  placed  in  the 
building  for  the  purpose  of  supplying  the  upper  floors 
with  water.  They  were  in  good  order,  and  provided 
with  every  safeguard  to  prevent  such  an  occurrence  as 
happened.  As  the  water  only  rose  to  the  defendant's 
floor  at  night,  the  fixtures  would  have  been  useless,  if 
the  tanks  were  not  permitted  to  fill  during  the  night. 
As  between  the  plaintiffs  and  defendants  it  would  have 
been  an  unnecessary  and  ungracious  interference  with 
the  rights  and  comfort  of  the  latter  to  shut  off  the  water 
when  alone  it  could  be  available.  Not  to  do  so  was 
certainly  not  negligence,  as  plaintiffs  could  not  antici- 
pate that  the  situation,  perfectly  safe  in  itself,  would 
be  wholly  changed  by  a  direct  act  of  inexcusable  negli- 
gence on  the  part  of  defendant.  If  the  tenant  of  a 
lower  floor  in  a  large  city  is  to  be  held  guilty  of  negli- 
gence for  such  an  omission,  then  such  a  tenant  is  left 
wholly  without  remedy  for  the  consequences  of  the 
grossest  negligence  of  those  above  him.  The  plaintiffs 
had  a  right  to  act  upon  the  presumption  that  defendant 
would  act  in  accordance  with  the  rights  and  duties  of 
both.  Newson  v.  N.  Y.  Cent.  R.  R.  Co.,  29  N.  Y.  383  ; 
Dobiecki  v.  Sharp,  88  Ih.  206 ;  Gillespie  v.  City  of  New- 
burgh,  54  Ih.  470. 

IV.  The  provision  contained  in  the  lease  is  not  avail- 
able to  the  defendant  as  a  defense  to  this  action.  De- 
fendant was  not  a  party  to  the  lease.  With  this 
agreement  on  the  part  of  Mr.  Walker,  defendant  had 
nothing  to  do.  He  was  not  a  party  to  it,  and  it  did  not 
even  appear  that  he  knew  of  it.  As  to  this,  see  Miller 
V.  Woodhead,  104  N.  Y.  471,  477 ;  Larmore  v.  Crown 
Pt.  I.  Co.,  101  Ih.  391,  394  ;  Burke  v.  De  Castro,  11 
Hun  354,  356 ;  Lake  Ontario  Shore  R.  R.  Co.  v.  Curtiss, 
80  N.  Y.  222  L  Guernsey  v.  Rogers,  47  Ih.  233  ;  Turk 
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V.  Ridge,  41  lb.  201;  Merrell  v.  Green,  55  lb.  270; 
Vrooman  v.  Turner,  69  lb.  280. 

V.  Had  the  landlord  himself  been  guilty  of  the  overt 
act  of  negligence  proved  in  this  case,  it  is  more  than 
doubtful  if  the  clause  in  the  lease  would  have  availed 
him  as  a  defense  to  an  action  brought  by  plaintiffs. 

VI.  The  case  of  Moore  t?.  Goedel,  relied  upon  by  de- 
fendant is  not  an  authority  in  support  of  defendant's 
position  in  this  action.  That  case  was  decided  on  an- 
other principle  entirely.  Plaintiffs  had  wholly  failed  to 
prove  the  negligence  of  defendants.  The  court  held 
that  defendant,  being  in  the  common  occupation  with 
another  firm,  of  the  floor  when  the  diflBculty  occurred,  it 
could  not  be  presumed  that  he  was  at  fault  in  leaving 
the  faucet  turned  on,  while  he  positively  proved  that  he 
had  nothing  to  do  with  it.  (The  case  had  gone  to  the 
jury.)  This  disposed  of  the  case.  What  was  further 
said  by  the  learned  judge  who  wrote  the  opinion  was 
pure  dictum f  and  may  not  have  been  concurred  in  by 
his  associates.  But  even  as  to  that,  the  circumstances 
were  entirely  different  from  those  of  the  case  at  bar. 
The  promise  to  shut  off  the  water  was  made  by  the 
tenant  below  to  the  co-occupants  of  that  floor,  who  were 
also  tenants.  The  damages  occurred  from  simple  failure 
to  turn  off  a  faucet,  not  from  an  overt  act  such  as  com- 
plained iof  here.  This  case  has  been  repeatedly  cited  as 
an  authority  upon  the  question  on  which  it  was  actually 
decided,  but  neither  the  reporter,  nor  any  compiler  of 
decisions  nor  any  court,  has  ever  cited  it  as  an  authority 
for  the  principle  claimed  by  defendant  in  this  action. 
On  that  question  the  opinion  has  been  universally 
treated  as  obiter. 

VII.  The  true  question  involved  in  this  case  is  this : 
Which  of  the  two  acts  or  missions  was  the  proximate 
cause  of  the  injury?  Shearman  &  Red.  on  Neg.,  §  33; 
Addison  on  Torts,  §  34,  page  27  of  ed.  of  1887 ;  Trow 
V.  Vt.  Cent.  R.  R.  Co.,  24  Vt.  487 ;  Button  v.  Hudson 
R.  R.  Co.,  18  N.  Y.y  at  p.  258 ;  Nelson  v.  N.  Y.  Cent.  R 
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R.  Co.,  29  lb.  383 ;  Austin  v.  N.  J.  Steamboat  Co.,  43 
Ih.  82 ;  Kemwacker  v.  C,  C.  &  C.  R.  R.,  3  Ohio  St. 
172 ;  Morrissey  v.  Wiggins  Ferry  Co.,  43  Mo.  380 ; 
Richmond  v.  Sacramento  R.  R.  Co.,  18  Cal.  357 ;  Stucke 
V.  Milwaukie  R.  R.  Co.,  9  Wis.  202 ;  Ind.  R.  R.  Co.  v. 
Cauldwell,  9  Ind.  397 ;  State  v.  Manchester  R.  R.  Co., 
52  N.  H.  528,  pp.  553  to  556  ;  Green  v.  Erie  R.  Co , 
11  Hun  333 ;  Kenyon  v.  N.  Y.  Cent.  R.  R.  Co.,  5  Ih. 
479 ;  affirmed  76  N.  T.  607. 

VIII.  In  any  view  of  the  question  above  discussed 
the  case  should  have  been  submitted  to  the  jury.  If 
there  was  any  doubt  as  to  whether  or  not  the  plaintiffs' 
omission  to  turn  off  the  water  was  negligence ;  whether 
or  not  it  contributed  to  the  injury ;  whether  it  or  the 
defendant's  negligence  was  the  proximate  cause  of  the 
injury,  or  whether  or  not  the  defendant's  negligence 
was  so  gross  as  to  be  equivalent  to  willful  injury.  Such 
doubts  should  have  been  solved  by  the  jury.  It  was 
their  province  and  not  that  of  the  court  to  decide  such 
questions.  It  is  only  where  the  proofs  conclusively 
show  that  the  plaintiff  has  been  guilty  of  negligence 
contributing  directly  to  the  injury  suffered  by  him  that 
the  cour^  is  warranted  in  dismissing  a  complaint  of  this 
character.  The  exceptions  taken  were  well  founded 
and  should  be  sustained,  and  a  new  trial  ordered. 

William  H.  Townleyy  attorney  and  of  counsel  for  re- 
spondent, argued : — 

I.  It  is  well  settled  that  the  burden  of  proof  was  on 
the  plaintiffs  to  show  that  they  were  free  from  any 
negligence  which  contributed  to  the  injury.  Sherman 
&  Redfield  on  Negligence,  §  34.  The  injury  must  be 
solely  caused  by  the  negligence  of  the  defendants.  It  is 
not  enough  that  it  should  be  essentially  so  caused. 
Grippen  v.  N.  Y.  Cent.  R.  R.  Co.,  40  N.  Y.  34  ;  see  p.  51. 
A  party  claiming  to  have  been  injured  by  the  neg- 
ligence of  another  must  fail  in  his  action  unless  it  ap- 
pear that  he  was  free  from  any  negligence  without 
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which  the  injury  would  not  have  happened.  The 
greatest  negligence  on  the  part  of  the  defendant  will 
not  cure  the  defect  of  the  least  negligence  contributing 
to  the  injury  on  the  plaintiffs'  part.  Cases  of  negligence 
form  no  exception  to  the  rule  that  it  is  the  judge's 
duty  to  nonsuit  where  a  verdict  for  the  plaintiff  would 
be  clearly  against  the  weight  of  evidence.  Wilds  t. 
Hudson  River  R.  R.  Co.,  24  iV^.  Y.  430. 

n.  Moore  v.  Goedel,  34  N.  Y.  527,  afl&rraing  7  Bos. 
591,  is  a  case  in  point  on  the  question  involved  here, 
and,  it  is  respectfully  submitted,  is  conclusive  against 
the  plaintiffs. 

in.  This  is  not  a  case  of  the  defendants  seeking  to 
gain  the  benefit  of  a  contract  to  which  they  are 
strangers.  101  i\r.  Y.  371,  and  other  cases  cited  by 
plaintiffs'  counsel  at  the  trial,  have  no  application.  We 
are  not  suing  on  a  contract  made  between  others.  We 
are  defending  against  a  claim  for  damages  based  upon 
the  affirmation,  which  must  be  proved,  that  the  plaintiffs 
themselves  were  not  at  fault  in  the  matter.  The  facta 
disclose  that  a  neglect  of  duty  on  the  plaintiffs'  part 
contributed  to  the  accident.  Therefore,  there  cannot  be 
a  recovery.  ^ 

By  the  Court. — ^Freedman,  J. — ^The  plaintiffs  sued 
to  recover  damages  for  injury  to  a  stock  of  paper  on 
their  premises,  Nos.  16  and  18  Reade  street,  in  the  city 
of  New  York,  which  damages  they  claim  were  caused  by 
the  negligence  of  the  defendant  in  permitting  an  ove^ 
flow  of  water  in  a  certain  closet  on  the  second  floor  of 
said  buildings.  The  defendant  at  the  time  in  question 
occupied  the  whole  of  said  second  floor  as  a  tenant,  and 
the  plaintiffs,  as  tenants,  occupied  the  first  or  ground 
floor  and  the  basement  and  sub-basement. 

At  the  trial  the  evidence,  on  the  part  of  the  plaintiffs, 
established  the  following  facts,  viz. :  On  the  morning  of 
April  7,  1887,  plaintiffs'  premises  were  found  wet  and 
flooded.     The  ceiling  over  the  ground  floor  waj9  dripping 
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with  water,  and  part  of  the  ceiling  had  fallen  down. 
The  water  had  run  over  the  floor  and  down  into  the 
basement  and  sub-basement,  and  materially  damaged 
plaintiffs'  stock.  The  defendant's  water  closet  on  the 
second  floor  was  supplied  with  water  from  a  tank  over 
the  closet.  The  pipe  which  fed  this  tank  was  fitted 
with  a  ball-cock  which  worked  automatically.  The  cock 
remained  open,  permitting  the  water  to  flow  into  the 
tank,  until  it  reached  a  certain  height  in  the  tank,  when 
the  floating  ball  closed  the  cock  and  prevented  any  fur- 
ther flow  of  water  On  the  morning  in  question  it  was 
found  that  a  rubber  hose  had  been  fitted  to  the  end  of  this 
pipe  and  extended  over  across  the  top  of  the  tank  be- 
yond its  outer  edge,  with  a  tin  pipe  attached  to  the  end 
of  the  rubber  hose.  No  water  could  flow  into  the  tank 
while  this  extension  tube  was  attached  in  the  way  it  was 
found.  The  tank  was  empty,  but  the  floor  of  the  closet 
was  wet.  There  was  no  water  flowing  from  the  tube 
when  this  discoverv  was  made. 

But  it  was  also  shown  that  the  plaintiffs  had  the  con- 
trol of  the  stop-cock  in  the  basement  whereby  the  entire 
water  supply  for  the  buildings  could  be  cut  off.  They 
had  expressly  covenanted  with  the  owner  of  the  prem- 
ises "  to  cause  the  Croton  water  to  be  shut  off  from  the 
lofts  of  said  buildings  each  night  before  leaving  the 
premises."  This  provision  was  contained  in  a  written 
lease  under  seal  made  in  1875^  which  was  renewed  from 
time  to  time,  and  was  in  force  at  the  time  of  the  occur- 
rence referred  to.  Plaintiffs  usually  did  shut  off  the 
water  during  the  cold  weather,  but  they  could  not  tell 
how  many  times  they  had  not  done  so  during  the  months 
of  February,  March  and  April,  1887.  If  the  water  had 
been  shut  off  at  the  stop-cock  in  the  basement  no  water 
could  have  ascended  to  anv  of  the  floors  above  the  base- 
ment.  The  water  did  not  usually  run  above  the  first 
floor  of  the  premises  except  during  the  night. 

Upon  this  state  of  facts  the  trial  judge,  on  defendant's 
motion,  dismissed  the  complaint  on  the  ground  that. 
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even  if  the  defendant  was  negligent,  the  plaintiffs,  by  fail- 
ing to  exercise  the  power  which  they  possessed  to  shut 
off  the  water,  and  which  they  were  under  contract  with 
the  owner  to  exercise,  although  that  contract  might  not 
enure  to  the  benefit  of  the  defendant,  if  the  defendant 
had  been  injured  by  reason  of  the  water  not  having 
been  shut  off,  were  guilty  of  contributory  negligence. 

The  ruling  was  correct  under  the  decision  of  Moore 
V.  Goedel,  34  N.  T.  527 ;  affirming  7  Bosw.  591.  True, 
that  case  involved,  as  an  additional  point,  the  insuffi- 
ciency of  the  evidence  to  establish  negligence  in  the 
particular  defendants  sued.  But  the  point  now  under 
consideration  was  also  involved,  and  it  was  held,  both  by 
this  court  and  the  Court  of  Appeals,  that  an  unde^ 
taking  by  one  of  the  plaintiffs  to  take  charge  of  a  water 
faucet  in  the  cellar  of  the  building  occupied  by  them, 
and  to  see  that  the  water  was  shut  off  at  night,  pre- 
cluded the  plaintiffs  from  recovering  damages  from 
tenants  of  an  upper  floor  for  injury  caused  by  overflow 
during  the  night ;  and  that  plaintiffs'  failure  to  shut  off 
the  water  was  negligence  which  contributed  to,  and  was 
a  proximate,  not  a  remote,  cause  of  the  injury.  The 
undertaking  referred  to  was  a  verbal  promise  made  by 
one  of  the  plaintiffs  to  Cromwell  &  Co.,  who  were  the 
landlords  of  the  defendants.  No  promise  was  made  by 
the  plaintiffs  to  the  defendants,  and  it  nowhere  appeared 
that  the  defendants  in  any  way  knew  of  plaintiffs' 
promise  to  Cromwell  &  Co.  Nevertheless  it  was  held 
tJiat  plaintiffs'  failure  to  keep  their  promise  was  avail- 
able to  the  defendants  when  sued. 

The  facts  in  the  case  at  bar  are  just  as  strongly,  if  not 
more  so,  in  favor  of  the  defense  as  they  were  in  Moore 
V.  Goedel.  In  the  latter  case  the  promise,  as  stated, 
was  verbal  and  made  between  co-tenants,  but  not  be- 
tween the  plaintiffs  and  the  defendants  sued.  In  the 
present  case  the  plaintiffs  covenanted  in  writing  under 
seal  with  the  common  landlord  of  the  premises  "to 
cause  the  Croton  water  to  be  shut  off  from  the  lofts  of 
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said  building  each  night  before  leaving  the  premises." 
Under  this  covenant  the  plaintiffs  assumed  the  duty  to 
cause  the  water  to  be  shut  off  every  night  not  only  from 
defendants'  loft,  but  from  all  the  lofts.  Under  the  doc- 
trine of  Moore  v.  Goedel  it  must  therefore  be  held,  that 
the  owner  and  all  his  tenants  were  entitled  to  the  pro- 
tection of  this  covenant,  at  least  so  far  as  any  claim  for 
damages  by  the  plaintiffs  arising  from  their  violation  of 
it  is  concerned.  This  is  not  a  case  in  which  the  defend- 
ant seeks  to  gain  a  benefit  from  the  enforcement  of  a 
contract  to  which  it  is  a  stranger,  but  a  certain  defense 
is  resorted  to  against  a  claim  for  damages  based  by  the 
plaintiffs  upon  the  affirmation  which  must  be  proved  by 
them,  that  they  themselves  were  not  at  fault  in  the 
matter. 

The  judgment  should  be  affirmed  with  costs. 
Sedgwick,  Ch.  J.,  and  Truax,  J.,  concurred. 


JAMES  J.*  MARTIN,  as  Committee,  &c.,  Respondent 
V.  ALICE  WOODHALL,  Impleaded,  &c..  Appel- 
lant. 

Extradition  or  requisition  on,  criminal  charge — Party  brought  within  juris- 
diction of  court  thereby — When  liable  to  service  of  process  in  civil  pro- 
ceedings. 

The  rule  is  well  settled  as  a  matter  of  law,  tliat  if  a  defendant  be  brought 
within  the  jurisdiction  of  the  court  by  any  fraud  or  deceit,  the  service 
of  civil  process  upon  such  defendant  will  be  set  aside  (see  cases  cited 
in  the  opinion  of  the  court) . 

Under  this  ^neral  rule  it  was  held  in  the  case  of  Lagrave,  14  Abb.  N.  S. 
333,  that  a  paiiy  brought  within  the  jurisdiction  of  the  couit,  by  requi- 
sition or  extradition  on  a  criminal  charge  which  is  a  mere  pretext,  is  not 
liable  to  the  service  of  civil  process  at  the  suit  of  those  who  caused  him 
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to  be  so  brought ;  but  in  Adriance  v,  Lagitive,  59  N.  F.  110,  it  was  held 
by  the  Court  of  Appeals  that,  while  parties  participating  in  bad  faith  in 
procuring  the  extradition  of  defendant  for  the  purpose  of  airesting  him 
on  civil  process  when  bi'ought  within  the  juiisdiction  of  the  court,  may 
not  be  allowed  to  receive  an  advantage  from  their  wrongful  acts,  this 
rule  does  not  apply  to  creditor  and  others  not  concerned  in  the  trick  or 
device  by  which  the  defendant  was  brought  within  the  jurisdiction.  As 
against  them  the  defendant  cannot  raise  the  question  that  the  offeoo* 
with  which  he  was  charged  in  extradition  proceedings  was  not  within 
the  treaty  between  our  goverament  and  the  government  from  whose 
ten'itory  he  was  extradited,  or  that  the  latter  government  was  deceived 
or  defmuded. 
Htldt  in  the  case  at  bar,  that  a  defendant,  in  order  to  sustain  the  objecdon 
that  she  was  brought  by  criminal  proceedings  and  against  her  will 
within  the  civil  juiisdiction  of  the  courts  of  this  state,  must  establish  two 
things,  viz. : 

1.  That  the  criminal  proceedings  were  instigated  by  the  creditor  or 
person  who  attempts  to  subject  her  to  tlie  civil  juiisdiction,  and 

2.  That  such  creditor  or  pei'son  was  guilty  of  a  wrongful  act  m  the 
instigation  of  the  criminal  proceedings. 

The  defendant  wholly  failed  to  establish  the  second  point,  even  if  it  be 
conceded  that  she  sufficiently  established  the  first.  For  all  that  appears 
the  waiTant  of  extradition  was  in  strict  compliance  with  the  law  and 
the  treaties,  and  the  defendant  may  have  been  guilty  of  the  very  offence 
charged  against  her  and  for  whi(;h  she  was  brought  back.  She  no- 
where claimed  that  she  was  innocent  of  the  offence  for  which  she 
was  extradited,  or  that  the  offence  charged  against  her  was  not  covered 
by  the  law  or  the  treaties.  In  view  of  all  this,  and  in  the  absence  of 
evidence  showing  bad  faith,  it  cannot  be  held  that  the  parties  who  set 
on  foot  the  criminal  proceedings  were  guilty  of  a  wrong  act  in  doing 
so. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  JJ. 

Decided  February  4,  1889. 

Appeals  by  defendant  (1)  from  order  denying  her 
motion  to  set  aside  the  order  for  the  examination  of  a 
third  party  alleged  to  have  personal  property  of  the  de- 
fendant, a  judgment  debtor,  in  his  possession ;  (2)  from 
order  denying  her  motion  to  set  aside  the  order  by  which 
a  receiver  of  her  property  was  appointed  in  proceedings 
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supplementary  to  execution  without  notice  to  her ;  and 
(3)  from  order  and  supplemental  order  directing  the 
said  third  party  to  deliver  the  personal  property  of  the 
defendant  in  his  possession  to  the  receiver. 

Martin  &  Smith,  attorneys,  and  Aaron  P.  Whitehead 
of  counsel  for  appellant,  argued : — 

I.  Section  2441  of  the  Code  of  Civil  Procedure,  under 
which  the  order  for  the  examination  of  John  Tunbridge 
was  obtained,  is  not  intended  to  apply  to  any  person  or 
corporation  in  a  foreign  country,  and  as  both  the  de- 
fendant and  the  third  party,  whose  examination  was 
ordered,  were  on  the  high  seas  at  the  time  the  order  was 
made,  it  was  void. 

II.  The  order  appointing  the  receiver  was  made  with- 
out notice  to  either  of  the  defendants,  and  before  the 
third  party  had  been  examined,  and,  of  course,  before 
any  property  had  been  discovered,  and  the  order  ap- 
pointing the  receiver  did  not  direct  that  notice  to  the 
defendant  should  be  dispensed  with,  or  that  any  notice 
should  be  given.     It  is  for  these  reasons  void. 

III.  All  the  orders  should  be  set  aside,  because  the 
defendant  was  brought  within  the  jurisdiction  of  this 
court  ostensibly  upon  a  criminal  charge,  but  in  reality 
to  enable  the  plaintiff  to  obtain  property  in  the  hands 
of  a  third  person,  who  necessarily  attended  the  defend- 
ant, and  had  charge  of  her  and  her  property.  The  rule 
is  well  settled,  that  if  the  defendant  be  brought  within 
the  jurisdiction  of  the  court  by  any  device  whatsoever, 
any  proceedings  taken  against  the  defendant  are  void, 
and  will  be  vacated  and  set  aside.  Metcalf  v.  Clark,  41 
Barb.  46  ;  Carpenter  t?.  Spooner,  2  Sandf.  Sup.  Ct.  717 ; 
Baker  v.  Wales,  14  Abb.  N.  S.  331 ;  Goupil  v.  Simon- 
son,  3  Abb.  474 ;  Snelling  v.  Watrous,  2  Paige  314 ; 
Wells  V.  Gumey,  8  Barn.  S  Cressw.  769 ;  Stein  v.  Val- 
kenhuysen,  JE'.,  B.  <fe  Ellis  65.  In  a  suspicious  case  the 
court  will  consider  the  burden  on  plaintiff  to  clear  him- 
self of  a  charge  of  device  to  bring  the  defendant  within 
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the  jurisdiction.     Steiger  v.  Bonn,  4  Fed.  Rep.  19,  Cir- 
cult  Ct  Dist  of  N.  J. 

IV.  A  party  brought  within  the  jurisdiction  by  requi- 
sition or  extradition  on  a  criminal  charge  is  not  liable 
to  the  service  of  process  in  civil  proceedings  at  the 
suit  of  those  who  caused  him  to  be  brought  within  the 
jurisdiction,  and  therefore  no  proceedings  can  be  taken 
against  a  third  part}"^  who  accompanied  the  prisoner 
necessarily,  and  carried  with  him  property  of  the  de- 
fendant necessarily.  Lagrave's  Case,  {Supreme  Courts 
\8t  District,)  14  Ahh.  N.  S.  333,  and  see  cases  there 
cited;  Underwood  v.  Fetter,  6  iV.  Y.  Legal  Obs.  66; 
Bacharach  v.  Lagrave  and  Adriance  v.  Lagrave,  4  N.  Y. 
Supreme  Court  215 ;  Adriance  v.  Lagrave,  59  N.  Y. 
110  ;  Spear  on  Extradition,  pp.  341-345,  346 ;  U.  S.  t. 
Watts,  14  Fed.  Rep.  130. 

Cecil  C.  HigginSj  attorney  for  respondent,  argued  :— 

I.  It  cannot  be  disputed,  in  view  of  section  2464^ 
Code  of  Civil  Procedure,  that  the  judge  may  make  an 
order  appointing  a  receiver  at  any  time  after  making  an 
order  for  the  examination  of  the  third  party.  The 
order  for  the  examination  of  the  third  party  was  made 
May  31, 1888.  Subsequently  and  on  June  1,  1888,  the 
order  appointing  a  receiver  was  made.  Therefore,  in 
this  respect,  the  requirements  of  the  statute  were  ex- 
actly fulfilled. 

II.  The  statute  also  provides  that  at  least  two  days* 
notice  of  the  application  for  the  order  appointing  a 
receiver  must  be  given  the  j  udgment  debtor  personally, 
unless  the  judge  is  satisfied  that  he  cannot,  with  reason- 
able diligence,  be  found  within  the  state.  The  affidavit 
of  Mr.  Parris  stated,  in  the  exact  words  of  the  statute, 
that  Alice  Woodhall  was  not  within  the  state  of  New 
York,  and  could  not,  with  reasonable  diligence,  be  found 
within  the  same.  Furthermore,  the  affidavit  of  her 
attorney,  Mr.  Whitehead,  shows  that  as  a  matter  of  fact, 
she  was  at  the  date  mentioned  at  sea  on  board  the 
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steamer  Ohio.  The  facts,  therefore,  before  the  court 
were,  in  strict  fulfillment  of  the  requirements  of  the 
statute.  The  objection  of  want  of  notice  to  the  judg- 
ment debtor  is  met  by  the  express  language  of  the 
section  making  notice  discretionary  with  the  judge. 
Gibson  v.  Haggerty,  37  N.  Y.  555. 

By  the  Court. — Freedman,  J. — The  technical  ob- 
jections raised  to  the  orders  appealed  from,  present  only 
questions  of  practice  and  do  not  affect  the  jurisdiction. 
They  have  been  carefully  examined  and  found  to  be 
untenable  under  the  circumstances  of  the  case. 

It,  therefore,  remains  to  be  seen  whether  the  orders 
should  be  set  aside  because,  as  is  claimed,  the  defend- 
ant was  brought  within  the  jurisdiction  of  the  court 
ostensibly  upon  a  criminal  charge,  but  in  reality  to  en- 
able the  plaintiff  and  his  successor  in  interest  to  obtain 
property  in  the  hands  of  a  third  person  who  necessarily 
attended  the  defendant  and  had  charge  of  her  and  her 
property. 

The  facts,  as  they  appear  in  the  printed  record,  are 
substantially  as  follows : 

In  January,  1885,  a  judgment  was  obtained  and 
docketed  by  the  plaintiff  in  this  court  against  the  de- 
fendants for  $82,518.75,  and  a  transcript  thereof  filed 
in  the  office  of  the  clerk  of  the  city  and  county  of  New 
York.  Execution  was  thereupon  issued  to  the  sheriff 
of  the  city  and  county  of  New  York,  where  the  defend- 
ants last  resided.  The  execution  was  returned  wholly 
unsatisfied,  and  the  judgment  remains  wholly  unpaid. 
John  Gill  died  on  July  28, 1885,  intestate.  The  plaintiff 
made  his  report  as  committee  of  the  estate  of  the  intes- 
tate to  this  court  and  was  discharged  from  his  trust. 
Thereafter  Kobert  Gill  was  appointed  by  the  surrogate 
administrator  of  the  estate  of  the  intestate,  and  as  such 
he  is  the  only  person  entitled  to  collect  said  judgment 
and  to  institute  proceedings  for  its  enforcement. 

The  defendant,  Alice  Woodhall,  was  arrested  in  Eng- 


444  MARTm  V.  WOODHALL. 


Opinion  of  the  Court,  by  Frsedman,  J. 


land  on  March  12,  1888,  tipon  a  provisional  warrant  of 
extradition,  on  a  charge  of  forgery  committed  within 
the  United  States.  She  was  taken  before  a  magistrate 
and  finally  committed  to  stand  trial  in  the  United  States. 
A  warrant  of  extradition  was  issued  by  the  English 
authorities  whereby  a  police  officer,  John  Tunbridge, 
was  directed  to  convey  Alice  Woodhall  to  the  United 
States,  and  a  supplemental  warrant  was  issued  by  the 
United  States  legation  in  London  whereby  the  officer 
was  directed  "  to  take  said  Alice  Woodhall  into  his  cus- 
tody, and  conduct  her  to  the  United  States  of  America, 
and  there  deliver  her  to  such  person  or  persons  as  the 
president  of  the  United  States  might  authorize  to  receive 
her.  And  if  no  such  person  shall  appear  duly  authorized 
by  the  president  of  the  United  States  to  receive  said 
Alice  Woodhall,  then  to  deliver  her,  the  said  Alice 
Woodhall,  into  the  custody  of  the  United  States  marshal 
for  the  Southern  District  of  New  York,  in  the  city  of 
New  York,  to  be  held  by  said  marshal,  subject  to  the 
order  of  the  president  of  the  United  States." 

At  the  time  of  her  arrest,  John  Tunbridge,  the  police 
officer  who  arrested  her,  found  upon  her  person  and  in 
her  room  certain  coupons  and  Bank  of  England  notes, 
which  he  seized  as  police  officer,  and  retained  as  evi- 
dence of  her  guilt.  He  brought  this  property  with  the 
defendant  to  New  York.  He  and  the  defendant  left 
England  on  the  23d  of  May,  1888,  on  the  steamship 
Ohio,  and  they  arrived  in  the  harbor  of  New  York  on 
the  2d  of  June,  1888.  On  the  31st  of  May,  1888, 
while  the  defendant  and  the  police  officer  were  on  the 
high  seas,  the  attorney  for  Robert  Gill,  as  administrator 
of  the  estate  of  John  Gill,  deceased,  obtained  an  order 
in  this  action  for  the  examination  of  John  Tunbridge  a>^ 
an  alleged  third  person  having  property  in  his  posses- 
sion belonging  to  the  defendant,  which  order  enjoined 
him  from  disposing  of  the  property  in  any  way.  On 
June  1,  1888,  a  receiver  was  appointed  of  defendant's 
property.     On  the  arrival  of  the  officer  with  the  defend- 
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ant  on  June  2,  1888,  the  officer  handed  the  defendant 
over  to  the  custody  of  the  United  States  marshal,  but 
was  stopped  by  order  of  the  court  from  handing  over 
the  property  in  his  possession.  He  was  thereupon  ex- 
amined pursuant  to  the  order,  and  at  the  close  of  his 
examination  the  orders  were  made  directing  him  to  de- 
liver all  the  property  of  the  defendant  in  his  possession 
to  the  receiver.  Prior  to  that  the  defendant  moved  to 
set  aside  the  order  for  the  examination  of  Tunbridge 
and  the  order  appointing  a  receiver,  which  motions  were 
denied.  The  appeals  are  from  the  orders  denying  these 
motions  and  from  the  orders  directing  Tunbridge  to 
deliver  the  property  to  the  receiver. 

As  matter  of  law,  the  rule  is  well  settled  that  if  a  de- 
fendant be  brought  within  the  jurisdiction  of  the  court 
by  any  fraud  or  deceit,  the  service  of  process  upon  him 
will  be  set  aside.  Snelling  v.  Watrous,  2  Paige  314 ; 
Carpenter  v.  Spooner,  2  Sand.  Super.  Ct  717  ;  Goupil 
V.  Simonson,  3  Abb.  474 ;  Baker  v.  Wales,  35  JSF.  Y. 
Super.  Ct.  (3  J.  &  S.)  403. 

In  MetcaLf  v.  Clark,  41  Barb.  46,  the  service  of  the 
summons,  and  all  proceedings  dependent  thereon,  were 
set  aside  and  a  warrant  of  attachment  vacated. 

In  the  case  of  Lagrave,  14  -466.  N.  S.  333,  it  was 
held  by  Fancher,  J.,  that  a  party  brought  within  the 
jurisdiction  by  requisition  or  extradition  on  a  criminal 
charge  which  is  a  mere  pretext,  is  not  liable  to  the  ser- 
vice of  process  in  civil  proceedings  at  the  suit  of  those 
who  caused  him  to  be  brought  within  the  jurisdiction, 
and  that  such  party,  if  arrested  in  a  civil  action,  is  not 
bound  to  move  in  that  action  to  set  aside  the  service  of 
the  order  of  arrest,  but  may  resort  to  habeas  corpus  and 
certiorari. 

In  Adriance  v.  Lagrave,  59  N.  Y.  110,  it  was  held, 
however,  that  while  parties  participating  in  procuring 
the  defendant  to  be  brought  by  extradition  proceedings 
within  the  jurisdiction  of  the  court,  in  bad  faith,  for  the 
purpose  of  arresting  him  on  civil  process,  may  not  be 
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allowed  to  receive  an  advantage  from  their  wrongful 
acts,  the  rule  does  not  apply  to  creditors  not  concerned 
in  the  trick  or  device  by  which  the  defendant  was 
brought  within  the  jurisdiction.  By  them,  it  was  held 
by  the  Court  of  Appeals,  the  defendant  may  be  caused 
to  be  arrested  under  civil  process,  and  as  against  them 
the  defendant  cannot  raise  the  question  that  the  offence 
with  which  he  was  charged  in  the  extradition  proceed- 
ings was  not  within  the  treat}'  between  our  government 
and  the  government  from  whose  territory  he  was  taken, 
or  that  the  latter  government  was  deceived  or  de- 
frauded. ' 

From  the  foregoing  authorities  it  sufficiently  appears 
that  a  defendant,  in  order  to  sustain  the  objection  that 
he  was  brought  by  criminal  proceedings  and  against  his 
will  within  the  civil  jurisdiction  of  the  courts  of  this 
state,  must  establish  two  things,  viz.:  (1)  That  the 
criminal  proceedings  were  instigated  by  the  creditor  or 
person  who  attempts  to  subject  him  to  the  civil  jurisdic- 
tion, and  (2)  that  such  creditor  or  person  was  guilty  of 
a  wrongful  act  in  the  instigation  of  the  criminal  pro- 
ceedings. 

In  the  case  at  bar,  the  defendant  wholly  failed  to 
establish  the  second,  even  if  it  be  conceded  that  she 
suflSciently  established  the  first.  For  all  that  appears 
the  warrant  of  extradition  was  in  strict  compliance  with 
the  law  and  the  treaties,  and  the  defendant  may  have 
been  guilty  of  the  very  offence  charged  against  her  and 
for  which  she  was  brought  back.  She  nowhere  claimed 
that  she  was  innocent  of  the  offence  for  which  she  was 
extradited,  or  that  the  offence  charged  against  her  was 
not  covered  by  the  law  or  the  treaties.  In  view  of  all 
this,  it  cannot,  in  the  absence  of  evidence  showing  bad 
faith,  be  held  that  the  parties  who  set  on  foot  the  crim- 
inal proceedings  were  guilty  of  a  wrongful  act  in  doing 
so.  The  appeals  must  be  determined  upon  the  facts  as 
they  were  made  to  appear  in  the  course  of  the  proceed- 
ings below,  and  consequently  subsequent  occurrences 
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cannot  be  taken  into  account.  For  all  that  appears  the 
parties  who  instigated  the  criminal  proceedings  and  the 
parties  who  managed  the  civil  proceedings  did  no  more 
than  under  the  circumstances  they  had  a  right  to  do. 

The  views  already  expressed  render  it  unnecessary  to 
consider  the  further  question  whether,  in  the  enforce- 
ment of  the  rule  as  to  abuse  of  process,  as  above  stated, 
a  distinction  should  or  should  not  be  made  between 
process  served  upon  the  defendant  personally  and  pro- 
cess served  upon  a  third  party  accompanying  the  de- 
fendant and  having  property  of  the  defendant  in  his 
possession. 

The  orders  appealed  from  should  be  severally  affirmed 
with  .costs  and  disbursements. 

Sedgwick,  Ch.  J.,  and  Truax,  J.,  concurred. 


ALOIS  JONASCH,  ak  Infant,  etc..  Respondent  ». 
THE  STANDARD  GAS  COMPANY,  Appellant. 

Negligence  and  contributory  negligence. 

The  plaintiff,  an  infant  about  six  years  old,  seeks  to  recover  damages  for 
an  injury  to  his  hand  caused  by  defendants  alleged  negligence  in  leav- 
ing a  derrick  on  the  street  unfastened  and  unguarded. 

At  the  time  of  the  injury,  that  occun*ed  on  a  Sunday,'  the  plaintiff  and 
other  boys  had  been  plajing  in  the  street  in  the  vicinity  of  the  der- 
rick, and  plaintiff  sat  down  on  the  drum  or  cylinder  of  the  derrick 
to  peel  some  peanuts.  While  in  that  position  and  thus  occupied,  some 
boy  turned  the  wheel  of  the  derrick,  and  the  plaintiff,  to  save  him- 
self from  falling,  grasped  instinctively  for  support,  and,  in  doing  so, 
his  hand  was  caught  in  the  cogs  of  the  cog-wheel  of  the  demck  and  one 
of  his  fingers  was  crushed.  The  plaintiff  at  the  time  was  in  charge  of 
his  brother,  who  was  eleven  years  old,  and  accustomed  to  have  the  care 
of  the  plaintiff  on  the  street  by  the  direction  of  tlie  pai'ents  of  plaintiff 

The  tiial  judge  left  it  to  the  jury  to  say  whether  the  plaintiff  was  or  was 
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not  8ui  juri%  whether  he  was  or  was  not  guilty  of  contributory  neg- 
ligence ;  and  in  case  he  was  suijuris^  whether  the  plaintifTs  brother  or  his 
parents  were  or  were  not  guilty  of  contributory  negligence ;  and  in  re- 
gard to  the  negligence  of  the  defendant,  the  trial  judge  left  it  to  the  jury 
to  say :  (1)  whether  the  derrick,  in  the  condition  and  place  where  it  was 
left  by  defendant,  was  or  was  not  a  dangerous  machine  and  likely  to 
cause  injury  to  childi'en  if  left  unguarded  or  unfastened ;  (2)  whether,  as 
a  matter  of  fact,  it  was  left  unguaixled  or  unfastened  or  both ;  and  (3)  if 
it  was  both  dangerous  to  children,  and  unguaixled  and  unfastened, 
whether  that  condition,  as  a  matter  of  fact,  constituted  negligence  ia 
the  defendant. 

Held^  that  the  disposition  of  these  questions  by  the  trial  judge  was,  under 
all  the  circumstances  appearing  in  evidence,  as  fayomble  to  the  defend- 
ant as  he  could  expect ;  that  there  was  no  error  in  this  submission,  and 
Uiere  was  sufficient  evidence  to  sustain  the  same ;  and  although  the  de- 
fendant produced  sufficient  evidence  that,  if  believed  by  the  jury,  would 
sustain  a  verdict  in  his  favor,  but  tlie  result  was  only  to  ci^eate  a  conflict 
of  evidence  which  the  jury  had  to  determine.  That  the  instructions 
given  to  the  juiy,  in  their  entirety,  covered  all  tiiat  the  defendant  was 
entitled  to,  and  the  exceptions  to  the  refusals  of  the  judge  to  charge 
differently,  are  untenable. 

That  no  error  appears  in  any  of  the  rulings  of  the  trial  judofe,  nor  any 
sufficient  reason  for  disturbing  the  verdict  of  the  jury ;  nor  can  it  he 
maintained  that  the  verdict  was  excessive. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  JX 

Decided  February  4,  1889. 

Appeal  from  judgment  entered  in  favor  of  plaintiff 
upon  the  verdict  of  a  jury,  and  from  order  denying  de- 
fendant's motion  upon  the  minutes  for  a  new  trial. 

J.  W.  HaweSy  for  appellant. 

F.  Kiirzman,  for  respondent. 

By  the  Court. — Freedman,  J. — This  action  was 
brought  by  the  plaintiff,  an  infant,  to  recover  damages 
for  injury  to  his  hand  alleged  to  have  been  caused  by 
defendant's  negligence  in  leaving  a  derrick  on  the  street 


JON  ASCII  r.  THE  STANDARD  GAS  CO.  449 

Opinion  of  the  Court,  by  Freedman,  J. 

unfastened  and  unguarded.  At  the  time  of  the  injury, 
which  occurred  on  a  Sunday,  the  plaintiff  was  about  six 
years  old.  He  and  other  boys  had  been  playing  on  the 
street  and  in  the  vicinity  of  this  derrick,  and  then  the 
plaintiff  sat  down  on  the  drum  or  cylinder  of  the  derrick 
to  peel  some  peanuts.  While  in  that  position  and  thus 
occupied,  some  boy  turned  the  wheel  of  the  derrick. 
The  plaintiff,  to  save  himself  from  falling,  grasped  in- 
stinctively for  support,  and,  in  doing  that,  his  hand  was 
caught  in  the  cogs  of  the  cog-wheel,  and  one  of  his 
fingers  was  crushed.  The  plaintiff  at  the  time  was  in 
charge  of  his  brother,  who  was  eleven  years  old,  and 
accustomed  to  have  the  care  of  the  plaintiff  on  the  street 
by  direction  of  his  parents. 

The  trial  judge  left  it  to  the  jury  to  say  whether  the 
plaintiff  was  or  was  not  sui  juris  ;  whether  he  was  or  was 
not  guilty  of  contributory  negligence  in  case  he  was 
sui  juris;  whether  plaintiff's  brother  was  or  was  not 
guilty  of  contributory  negligence,  and  whether  plaint- 
iff's parents  were  or  were  not  guilty  of  contributory 
negligence.  The  disposition  thus  made  of  these  ques- 
tions was,  under  all  the  circumstances  appearing  in  evi- 
dence and  in  view  of  the  instructions  given  to  the  jury, 
as  favorable  to  the  defendant  as  the  latter  could  expect. 
Perhaps  it  was  even  more  fo. 

Upon  the  question  of  defendant's  negligence  the  trical 
judge  left  it  for  the  jury  to  say :  (1)  whether  the  derrick, 
in  the  condition  and  place  where  it  was,  was  under  all  the 
circumstances  a  dangerous  machine  and  likely  to  cause  in- 
jury to  children  if  unguarded  or  unfastened ;  (2)  whether 
as  matter  of  fact,  it  was  left  unguarded  or  unfastened 
or  both;  and  (3)  if  it  was  both  dangerous  to  children 
and  unguarded  or  unfastened,  whether  that,  as  matter 
of  fact,  constituted  negligence  in  the  defendant. 

There  was  no  error  in  this  submission.  There  was 
evidence  on  behalf  of  the  plaintiff  that  the  derrick  was 
left  in  a  portion  of  the  city  that  is  quite  thickly  in- 
habited ;  that,  as  it  was  left,  and  bearing  in  mind  the 
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known  curiosity  and  mischievousness  of  children,  it  was 
likely  to  cause  injury  to  children  unless  guarded  or 
fastened,  and  that  at  the  time  of  the  injury  it  was  both 
unguarded  and  unfastened. 

The  defendant,  it  is  true,  produced  evidence  to  the 
contrary,  and  sufficient,  if  believed  by  the  jury,  to  sus- 
tain a  verdict  in  favor  of  the  defendant,  but  the  result 
of  it  was  only  to  create  a  conflict  which  the  jury  had  to 
%  determine.  The  case  was  therefore  properly  submitted 
to  the  jury  as  above  stated. 

Moreover,  the  jury  were  expressly  instructed  to  the 
effect  that  the  defendant  was  not  bound  to  keep  a  watch- 
man there  all  the  while ;  that  if  the  derrick,  as  left,  was 
a  dangerous  machine  the  defendant  was  bound  only  to 
use  some  precaution  to  prevent  children  from  injuring 
themselves ;  and  that  if  the  wheel  of  the  derrick  was 
left  fastened,  the  defendant  was  not  bound  to  antici- 
pate that  any  one  would  cut  the  fastenings,  but  in  such 
case  had  a  right  to  rely  upon  the  strength  of  the  rope 
and  had  done  all  that  the  law  required  to  be  done,  and 
therefore  was  entitled  to  a  verdict.  The  jury  were  also 
carefully  instructed  as  to  the  burden  of  proof  ivhieh  was 
cast  upon  the  plaintiff  as  to  every  proposition  sub- 
mitted. 

The  instructions  given  to  the  jury,  in  their  entirety, 
covered  all  that  the  defendant  was  entitled  to,  and  the 
exceptions  taken  by  the  defendant  to  the  refusals  of  the 
trial  judge  to  charge  differently  are  untenable. 

Upon  the  whole  case  no  error  appears  in  any  of  the 
rulings  of  the  trial  judge,  nor  any  reason  for  disturb- 
ing the  verdict  of  the  jury.  Nor  can  it  be  maintained 
that  the  verdict  was  excessive. 

The  judgment  and  order  should  be  affirmed  with  costs. 
Sedgwick,  Ch.  J.,  and  Ikgrahah,  J.,  concurred. 
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ALFRED  H.  SMITH,  et  al.,  Respondents  v.  WIL- 
LIAM H.  PAYNE,  ET  AL.,  Appellants. 

Judgments  by  confession  assailed  as  fraudulently/  obtained ;  as  also  general 
assignment  in  connection  therewith.  Injunction  sought  by  atlachmtnt 
crediiars  against  sheriff  and  the  judgment  creditors,  Bights  and  duties  of 
a  general  assignee  in  regard  to  fraudulent  judgments  against  his 
assignor, 

A.  and  B.  confessed  judgments  in  favor  of  C.  and  D.»  relatives  and  personal 
friends,  upon  which  executions  issued  to  the  sheriff,  who  levied  the  same 
upon  the  property  of  A.  and  6.  Two  days  after  said  judgments  were 
confessed  A.  and  B.  made  a  general  assignment  of  all  their  propeity  to 
£.,  which  was  duly  recorded.  Afterwards  F.  and  G.,  other  creditors  of 
A.  and  B.,  commenced  actions  against  A.  and  B.  to  recover  their  de- 
mands, and  obtained  attachments  against  their  property,  which  were 
issued  to  the  same  sheriff,  and  F.  and  G.,  the  attachment  creditors, 
commenced  an  action  against  the  aforesaid  judgment  creditors  and  the 
sheriff,  claiming  that  the  judgments  were  fraudulently  obtained  and 
that  the  assignment  was  made  by  A.  and  B.  with  intent  to  defi'aud  their 
creditors,  and  seeking  as  relief  to  enjoin  the  judgment  creditors  from 
receiving,  and  the  sheriff  from  paying  to  them,  the  money  made  on  the 
executions  issued  to  him  upon  the  judgments  so  confessed;  but  the 
attachment  creditors  did  not  make  the  assignee  a  party  to  that  action, 
nor  seek  to  vacate  and  set  aside  the  genei'al  assignment. 

Heid,  that  the  genei'al  assignment  having  been  admitted  by  all  parties, 
and  the  general  assignee  not  having  been  made  a  part}"^  to  the  action, 
said  general  assignment  remains  in  full  force  and  effect,  and  F.  and  G., 
said  attachment  creditors,  are  not  in  a  position  to  assail  the  prior  judg- 
ments and  executions,  and  are  not  entitled  to  the  injunction  sought  and 
obtained  in  their  action,  and  it  must  be  vacated.  The  right  to  contro- 
vert and  assail  those  judgments  on  the  ground  that  they  were  fraud- 
ulently obtained,  etc.,  rests  in  the  general  assignee  and  not  in  the 
creditors  (Loos  v,  Wilkinson,  110  N.  Y,  196-209)  ;  and  the  assignee  is 
liable  for  a  negligent  omission  to  assail  fraudulent  transfers  made  by 
tlie  assignors  prior  to  the  assignment.    {In  re  Cornell,  110  N,  Y,  851.) 

Before  Sedgwick,  Ch.  J.,  Truax  and  Ingraham,  JJ. 

Decided  February  4,  1889. 
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Appeal  from  an  order  made  at  special  term  continuing 
an  in]unction  pendente  lite. 

Franklin  Bien^  attorney  for  respondents,  argued : — 
The  first  point  raised  by  the  appellants  in  the  court 
below  was  that,  although  plaintiffs  were  attaching  credi- 
tors, they  were  not  entitled  to  an  injunction  in  that 
they  were  not  judgment  creditors.  That  although  the 
greatest  frauds  could  be  perpetrated  that  there  was  no 
remedy  except  for  a  judgment  creditor.  That  a  fraud 
could  be  carried  out  before  a  creditor  could  obtain  a 
judgment  and  stop  the  fraud,  and  that  the  court  would 
not  step  in  and  prevent  the  fraud  because  forsooth  the 
creditor  was  without  a  judgment,  thus  giving  legal  color 
to  the  fraud  by  allowing  the  courts  to  be  used  to  carry 
it  out  by  means  of  confessed  judgments,  etc.,  and  then 
saying  we  can  use  the  courts  to  do  it,  but  you  cannot 
use  the  courts  to  stop  it,  because  you  are  without  judg- 
ments. Courts  have  in  all  times  stretched  out  their  pro- 
tecting power  to  the  innocent  against  the  fraud.  The 
first  case  of  this  kind  (similar  to  the  one  at  bar)  was  the 
case  of  Bates  v,  Plonsky,  28  Hun  112.  There  the  same 
questions  were  raised  as  here,  no  judgments  only  attach- 
ments, yet  the  court  held  the  remedy  the  proper  one, 
and  affirmed  the  order  continuing  the  injunction. 

Keller  v.  Payne,  48  Hun  620,  was  precisely  as  the 
case  now  under  discussion.  It  was  against  these  same 
defendants  and  argued  by  the  same  counsel  at  spe- 
cial term.  The  facts  in  this  case  are  much  stronger  than 
in  Kellogg  v.  Payne.  Under  these  authorities  we  claim 
the  court  had  legal  power  to  act. 

X.  Lqflin  Kellogg^  attorney  for  appellants,  argued  :— 
I.  The  attaching  creditors  have  no  standing  in  court  to 
bring  this  suit.  The  right  of  action  in  the  present  case 
is  entirely  with  the  assignee.  This  rule  is  well  estab- 
lished. The  confessed  judgments  are  the  first  lien,  by 
virtue  of  the  execution  of  date  December  28,  1887 
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The  assignment  was  filed  December  29,  1887.  The 
attachments  followed  at  different  dates  thereafter,  to  wit, 
December  29th  and  30th,  and  after  both  judgments  and 
assignment.  "  The  right  of  action  to  set  aside  a  fraud- 
ulent conveyance  of  the  debtor's  property  made  before 
the  execution  of  an  assignment  is  vested  in  the  assignee 
alone."  Swift  v.  Hart,  35  Hun  128.  In  the  event  of 
the  refusal  of  the  assignee  to  bring  the  action  the  judg- 
ment creditor  might  do  so,  after  demand.  In  this  case 
there  is  no  proof  of  demand  or  recusal.  "  In  a  creditor's 
suit  brought  for  the  purpose  of  removing  a  fraudulent 
obstruction  plaintiff  must  show  that  the  removal  will 
enable  his  judgment  to  attach  upon  the  property." 
Spring  V.  Short,  90  i\r.  Y.  538.  In  the  case  at  bar  this 
judgment  cannot  attach  to  the  property  for  the  reason 
that  if  the  confessed  judgments  are  set  aside  the  assign- 
ment will  intervene.  The  plaintiffs  in  this  action  ask 
for  no  relief  against  the  assignment.  The  assignee  is 
not  even  a  party. 

II.  The  plaintiffs,  as  attachment  creditors,  have  no 
standing  in  court  to  warrant  them  in  commencing  this 
action.  This  right  only  belongs  to  judgment  creditors, 
"  To  entitle  a  plaintiff  to  maintain  an  action  to  set  aside 
ihe  conveyance  of  his  debtor,  it  is  essential  that  he 
should  establish  his  character  as  a  judgment  creditor." 
Adsit  V.  Butler,  87  i^T.  Y.  585.  "  An  ordinary  creditor 
has  no  standing  in  court  to  attack  conveyances."  Trades- 
men's Bank  v,  Wetmore,  22  Sun  360.  "An  attachment 
creditor  could  not  maintain  an  independent  action  in  the 
nature  of  a  creditor's  bill  to  set  aside  an  alleged  fraud- 
ulent assignment  by  the  debtor."  Thurber  i?.  Blanck, 
50  N.  Y.  80. 


By  the  Court. — ^Truax,  J. — ^The  plaintiffs  allege 
that  the  defendants,  William  H.  Payne  and  Frederick 
D.  Steck,  were  indebted  to  them  and  others  in  various 
amounts ;  that  they,  the  plaintiffs,  commenced  various 
actions  to  recover  such  amounts  and  that  they  obtained 
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attachments  against  said  defendants,  William  H.  Payne 
and  Frederick  D.  Steck,  which  attachments  were  duly 
issued  to  the  sheriff  of  the  city  and  county  of  New  York; 
that  prior  to  the  commencement  of  said  actions  and  to 
the  issuing  of  said  attachments,  the  said  defendants, 
William  H.  Payne  and  Frederick  D.  Steck,  confessed 
judgments  to  the  defendants,  Mary  L.  Payne,  Augusta 
L.  Bamber  and  Louise  Nellis;  that  executions  were 
issued  on  said  judgments  to  the  sheriff  of  the  city  and 
county  of  New  York,  who  thereupon  levied  upon  all 
the  property  of  the  said  defendants,  William  H.  Payne 
and  Frederick  D.  Steck  ;  that  thereafter  said  Payne  and 
Steck  made  and  executed  a  general  assignment  to  one 
Arthur  H.  Smith ;  that  said  judgments  were  fraudulently 
confessed,  and  that  said  assignment  was  made  with  the 
intent  to  hinder,  delay  and  defraud  the  creditors  of  said 
William  H.  Payne  and  Frederick  D.  Steck,  and  that  the 
executions  issued  on  said  fraudulent  judgments  are  liens, 
and  said  assignment  is  an  incumbrance  on  the  property 
of  said  Payne  and  Steck  prior  to  the  liens  of  the  attach- 
ments issued  as  aforesaid  in  behalf  of  the  plaintiffs; 
that  the  sheriff  is  about  to  pay  to  the  said  judgment 
creditors  the  money  made  by  him  on  the  executions 
issued  on  said  fraudulent  judgments,  and  the  relief  de- 
manded is  that  t|;ie  said  defendants,  Mary  L.  Payne, 
Augusta  L.  Bamber  and  Louise  Nellis  be  enjoined  from 
receiving,  and  the  said  sheriff  be  enjoined  from  paying 
to  them,  the  moneys  made  on  said  executions  "until  the 
plaintiffs  herein  are  enabled  to  obtain  their  judgments 
on  the  claims  brought  by  them,  on  which  attachments 
were  issued  as  aforesaid,  in  order  to  determine  the  vali- 
dity of  the  judgments  upon  which  the  executions  were 
issued  to  the  sheriff  in  favor  of  the  defendants  as  afore- 
said." 

It  is  to  be  noticed  that  the  general  assignee  is  not 
made  a  party  to  this  action,  and  that  as  far  as  this  action 
is  concerned,  said  general  assignment  remains  in  full 
force  and  effect 


SMITH  r.  PAYNE.  455 


Opinion  of  the  Court,  by  Truax,  J 


The  defendants,  the  judgment  creditors  above  named, 
deny  the  allegations  of  fraud,  but  admit  the  general 
assignment.  We  do  not,  however,  consider  it  necessary 
to  determine  on  this  appeal  the  questions  of  fraud  as  to 
the  confessions  of  judgment.  We  cannot  determine  the 
question  of  fraud  as  to  the  assignment  because  the 
assignee  is  not  a  party  to  this  action. 

On  the  argument  of  this  appeal  the  plaintiffs  relied 
on  the  case  of  Bates  v.  Plonsky,  28  Hun  112.  That 
case  differs  from  the  case  now  before  us  in  a  very  ma- 
terial aspect;  in  that  case,  as  in  this,  there  were  judg- 
ments, executions  and  an  assignment,  which  were  all 
alleged  to  be  fraudulent  and  void,  but  in  that  case  the 
assignee  was  made  a  party,  and  part  of  the  relief  asked 
was  that  it  be  adjudged  that  the  phiintiffs  had  a  lien 
prior  to  the  claim  of  the  assignee.  But  even  that  case 
was  limited  by  the  same  court  in  the  subsequent  case  of 
Bowe  V.  Arnold,  31  Hitn  256. 

We  are  of  the  opinion  that  the  plaintiffs  are  not  in  a 
position  to  assail  the  prior  judgments  and  executions  as 
long  as  the  general  assignment  remains  in  force.  They 
have  alleged  the  making  and  recording  of  the  assign- 
ment, and  have  made  the  assignment  itself  a  part  of 
their  moving  papers.  As  long  as  that  assignment  re- 
mains in  force,  the  right  to  assail  the  judgments  and 
executions  on  the  ground  that  they  are  fraudulent 
against  creditors,  rests  not  in  the  creditors  themselves, 
but  in  the  assignee.  Loos  v.  Wilkinson,  110  iV^.  Y.  195- 
209,  and  cases  there  cited.  And  the  assignee  is  liable 
for  a  negligent  omission  to  assail  fraudulent  transfers 
made  by  the  assignors  prior  to  the  assignment.  In  re 
Cornell,  110  N.  Y,  351. 

The  order  appealed  from  is  reversed  with  costs,  and 
the  injunction  is  vacated  with  ^10  costs. 

Sedgwick,  Ch.  J.,  and  Ingraham,  J.,  concurred. 
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LEWIS  M.  TEEL,  Respondent  v.  ABRAHAM  YOST, 

Appellant. 

Judgment  of  a  court  of  record  of  atwther  state,  proof  of —  EsicntiaU  aj 

such  a  record. 

The  plaintiff  to  prove  his  cause  of  action,  offei*ed  in  evidence  an  exempli- 
fled  copy  of  a  |X)iti()n  of  the  i*ecord  of  the  Couit  of  Common  Pleas  of 
Northampton  county,  commonwealth  of  Pennsylvania.  It  was  there 
stated  that  among  the  records  of  that  couit  (it  is  thus  contained)  "  Con- 
tinuance Docket,  entry  of  December  term  1877,  Lewis  M.  Teel  cf. 
Abraham  Yost,  D.  S.  B.  $2,268.00.  And  now,  Jan^  14.  1878.  a 
single  bill  under  the  hand  and  seal  of  the  defendant,  dated  Jan*y  12, 
1878,  wherein  he  promises  to  pay  to  the  plaintiff,  or  order,  one  year 
after  date  twenty-two  hundred  and  sixty-eight  dollars  containing  a 
clause  authorizing  the  entry  of  judgment,  waiving  stay  of  execution, 
with  ten  per  cent  for  collection  fees,  is  produced  hereto  to  have  judg- 
ment entered  thereon ;  wherefore  judgment.^^  With  the  exception  of 
some  assignments,  this  is  the  whole  transcript  of  the  recoil. 

In  this  case,  it  appears  that  the  note  upon  which  the  judgment  was  based 
became  payable  January  12,  1879,  while  the  pixx^eeding  or  record 
claimed  as  a  judgment,  is  of  die  date  of  January  14,  1878.  There  was 
no  evidence  of  any  law  in  Pennsylvania,  that  would  authorize  a  judg- 
ment to  be  entered  upon  a  note  that  had  a  year  to  run,  or  that  would  in 
any  way  explain  the  meaning  of  this  record. 

Held,  that  this  record  was  not  evidence  of  any  judgment  in  favor  of  the 
plaintiff  and  against  the  defendant  for  any  sura  of  money,  and  would 
not  justify  a  presumption  that  any  question  was  adjudicated  between  the 
parties.  The  firet  requisite  of  a  judgment  was  wanting.  A  judgment 
is  defined  to  be  ''a  conclusion  of  law  upon  facts  found  or  admitted  bjr 
the  panics,  or  upon  a  default  in  the  course  of  a  suit ;  a  decision  or  sen- 
tence of  the  law  given  by  a  court  of  justice  or  other  competent  tribunal, 
as  the  result  of  proceedings  instituted  therein  for  the  redress  of  an  in- 
jury.'' In  this  case  the  absence  of  process  to  bring  the  defendant 
before  the  court,  and  of  any  order  or  decree  which  can  be  deemed  an 
adjudication,  and  the  absence  of  any  proof  of  the  law  or  of  the  practice 
of  the  state  of  Pennsylvania  that  provided  that  such  a  record  was  in 
effect  an  adjudication,  the  evidence  was  insufficient  to  establish  that 
the  plaintiff  had  recovered  a  judgment  against  the  defendant,  and 
plaintiff  having  failed  to  prove  the  cause  of  action  set  forth  in  his  com- 
plaint, the  complaint  should  have  been  dismissed. 
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Before  Freedman  and  Ingkaham,  JJ. 

Decided  February  4,  1889. 

Appeal  from  a  judgment,  entered  upon  the  verdict  of 
a  jury  by  direction  of  the  court. 

This  action  was  brought  upon  a  judgment  alleged  to 
have  been  recovered  by  the  plaintiff  against  the  defend- 
ant in  the  Court  of  Common  Pleas  of  Northampton 
county,  Pennsylvania.  The  judgment  roll  offered  in 
evidence  by  the  plaintiff  on  the  trial  is  printed  in  full 
in  the  case.  It  was  objected  to  by  defendant  as  without 
jurisdiction,  but  the  court  admitted  it  in  evidence,  and 
directed  a  verdict  for  the  plaintiff  to  which  direction 
defendant  excepted. 

Lemuel  Skidmorey  attorney  and  of  counsel  for  appel- 
lant, argued : — 

The  alleged  judgment  roll  offered  in  evidence  lacks 
many  essential  characteristics  of  a  judgment.  It  shows 
that  no  process  was  issued,  no  pleadings  had,  no  appear- 
ance ever  made  by  the  defendant  or  by  any  one.  It 
simply  recites  that  a  bill  of  which  a  copy  is  given  was 
produced,  and  concludes  with  the  words  "wherefore 
judgment,'*  not  stating  for  what  sum,  and  no  proofs 
having  been  taken  of  the  authenticity  of  the  bill  pro- 
duced or  the  amount  due  thereon.  Such  a  proceeding 
would  not  constitute  a  judgment  at  common  law  nor 
according  to  me  law  of  this  state,  and  there  was  no  evi- 
dence given  to  show  that  it  is  a  valid  judgment  under 
the  laws  of  the  state  of  Pennsylvania.  Crofts  v,  Clark, 
31  Iowa,  77.  The  very  idea  of  a  judgment  is  a  judicial 
decision  upon  the  rights  of  parties  after  hearing  the 
e\adence  on  both  sides,  or  giving  both  sides  an  opportu- 
nity to  be  heard. 

The  alleged  record  here  shows  that  the  defendant  was 
not  in  any  way  summoned  or  notified,  and  there  is  no 
waiver  by  him  of  such  notification. 
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It  is  not  within  the  clause  of  the  constitution  of  the 
United  States,  requiring  full  faith  and  credit  to  be  given 
in  each  state  to  the  judicial  proceedings  of  another  state 
because  it  is  not  in  any  sense  a  judicial  proceeding. 
There  is  no  reported  case  in  this  state  of  an  action 
brought  upon  a  record  similar  to  the  one  offered  in  this 
action.  In  the  following  cases — Shumway  v.  Stillman, 
6  We7id,  447 ;  Huntley  v.  Baker,  33  Hu7i,  578 ;  Fergu- 
son V.  Crawford,  86  N.  Y.  609,  and  70  lb.  253 ;  Pringle 
V.  Woolworth,  90  lb,  502 — the  records  showed  that 
process  was  issued  and  served  upon  the  defendant, 
either  personally  or  in  some  mode  which  our  court 
adjudged  to  be  binding  upon  him. 

Samuel  B.  Rogers,  attorney  and  of  counsel  for  re- 
spondent, argued : — 

I.  The  defendant  is  precluded  on  this  appeal  from 
claiming  that  the  existence  of  the  Pennsylvania  judg- 
ment was  not  sufficiently  proved.  A  reference  to  the 
case  will  show  that  none  of  the  objections  or  exceptions, 
upon  the  trial,  were  placed  upon  this  ground.  The  main 
contention  throughout  seems  to  have  been  either  that 
the  judgment  was  defective  for  not  showing  that  juris- 
diction over  defendant's  person  was  acquired  ;  or,  possi- 
bly, that  it  was  part  of  plaintiff's  case  to  show  this  by 
proof  al'mnde.  The  cases  are  numerous  that  on  appeal 
an  exception  must  be  confined  to  the  grounds  specified 
below.  Non  constat,  but  plaintiff  might  have  given 
proof  of  the  laws  of  Pennsylvania,  sho\nng  the  suflS- 
ciency  of  the  record,  had  this  point  been  raised  below. 
Thayer  v.  Marsh,  75  iV.  Y.  340,  342,  343 ;  Jencks  v. 
Smith,  1  /6.  90,  93 ;  Chace  v,  Higgins,  1  Sup.  {T.  &  C) 
229,  230 ;  Etheridge  v.  Ladd,  44  Barb.  69,  74  ;  Binsse 
V.  Wood,  37  N.  Y.  526,  532 ;  Webb  v.  Odell,  49  /&. 
583,  584 ;  Duryee  v.  Lester,  75  lb.  442,  444 ;  Union 
Mfg.  Co.  V.  Byington,  1  UuHy  44. 

II.  The  record  of  the  Pennsylvania  court  was  suffi- 
cient proof  of  a  judgment  within  the  meaning  of  the 
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Federal  Constitution  and  Laws.  First. — The  rendering 
of  a  judgment  is  a  judicial  act.  The  entry  is  a  ministe- 
rial one.  The  judgment  exists  as  such  without  the 
latter.  That  is  only  necessary  for  purposes  of  evidence 
— to  prove  its  existence.  Hence,  anything  that  shows 
sufficiently  its  existence  is  enough.  Freeman  on  Judg- 
ments, §  38 :  "The  rendition  of  a  judgment  is  a  judicial 
act ;  its  entry  upon  the  record  is  merely  ministerial.  A 
judgment  is  not  what  is  entered,  but  what  is  ordered 
and  considered.  The  entry  may  express  more  or  less 
than  was  directed  by  the  court,  or  it  may  be  neglected 
altogether ;  yet  in  neither  of  these  cases  is  the  judgment 
of  the  court  any  less  its  judgment  than  though  it  was 
accurately  entered.  In  the  very  nature  of  things  the 
act  must  be  perfect  before  its  history  can  be  so ;  and 
the  imperfections  or  neglect  of  its  history  fails  to  modify 

or  obliterate  the  act In  the  case  of  judgments, 

they  must  first  be  entered  upon  the  record  before  they 
are  admissible  as  evidence  in  other  courts.  For  this 
purpose  they  are  not  otherwise  perfect.  Fish  v.  Emer- 
son, 44  N.  Y.  376,  was  a  motion  to  set  aside  the  docket 
of  a  judgment  which  was  entered  by  the  justice  upon 
the  back  of  his  minutes  as  follows :  "  Fish  v.  Emerson. 
Testimony  submitted  June  30,  1863.  Judgment  for 
plaintiff;  damages,  $124.20,  $3.92— $128.12."  Ileld, 
a  judgment."  Leonard,  C.  :  "  The  act  of  rendering  judg- 
ment by  the  justice  is  judicial ;  that  of  entering  it  in  his 
docket  is  ministerial."  Gray,  C.  :  "  This  omission  of 
duty  on  his  part  did  not  invalidate  the  judgment." 
Church  1?.  Grossman,  41  Iowa,  373:  "It  is  settled  by 
the  decisions  of  this  court  that  no  particular  form  of 
words  is  necessary  to  show  the  rendition  of  a  judgment." 
Second. — What  are  the  essentials  of  the  written  record 
or  proof  of  a  judgment  ?  We  have  seen,  supra,  that  the 
record  of  a  judgment  is  none  the  less  good  though  it  be 
silent  as  to  all  the  facts  constituting  jurisdiction.  The 
only  requisites  left  are,  that  it  should  state  the  names  of 
the  court,  the  parties,  and  the  relief  granted.    All  this 
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and  more  exist  in  the  judgment  sued  on  here.  The 
concluding  sentence,  "  Wherefore,  judgment,"  obviously 
is  equivalent  to  some  such  phrase  as  '^  and  it  is  adjudged 
accordingly." 

The  amount  of  the  note  being  recited,  and  the  note 
itself  being  part  of  the  judgment  roll,  it  is  in  every  way 

as  definite  as  "judgment  for  plaintiff  $ ,"  which 

was  held  good  in  Fish  v.  Emerson,  44  N.  Y.  supra,  "A 
judgment  is  the  final  determination  of  the  rights  of  the 
parties  in  the  action "  is  the  definition  of  the  former 
Code  (Code  Proc,  §  245).  The  present  Code  has  not 
altered  this.  It  is  as  follows :  "  A  judgment  is  either 
interlocutory  or  the  final  determination  of  the  rights  of 
the  parties  in  the  action "  (Code  Civil  Proc,  §  1200). 
3  Black.  Com.  395 :  "Judgments  are  the  sentence  of  the 
law,  pronounced  by  the  court  upon  the  matter  contained 
in  the  record."  Freeman  on  Judgments,  §  47 :  "  What- 
ever may  have  been  requisite  formerly,  it  is  evident  that 
the  sufficiency  of  the  writing  claimed  to  be  a  judgment 
must,  at  least  under  the  Code,  be  tested  by  its  substance 
rather  than  by  its  form.  K  it  corresponds  with  the 
definitions  of  a  judgment  as  established  by  the  Code;  if 
it  appears  to  have  been  intended  bj'  some  competent 
tribunal  as  the  determination  of  the  rights  of  the  parties 
to  an  action,  and  shows  in  intelligible  language  the  re- 
lief granted,  its  claim  to  confidence  will  not  be  lessened, 
by  a  want  of  technical  form,  nor  by  the  absence  of 
language  commonly  deemed  especially  appropriate  to 
for  judicial  records."  Freeman  on  Judgments,  §  50: 
"Whatever  appears  on  its  face  to  be  intended  as  the 
entry  of  a  judgment  will  be  regarded  as  sufficiently 
formal  if  it  show :  1st.  The  relief  granted ;  and,  2d, 
that  the  grant  was  made  by  thd  court  in  whose  records 
the  entry  is  written."  In  Church  v,  Crossman,  41  /oiM 
373,  the  action  was  upon  a  New  York  justice's  judgment 
The  evidence  of  it  was  a  certified  copy  of  the  docket, 
which,  after  reciting  the  title  and  the  date,  continued: 
"  Judgment  rendered  in  favor  of  plaintiff  against  defend- 
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ant  in  the  above  cause,  on  contract,  on  process  personally 
served. 

"Debt $200  00 

Costs 2  40 

Judgment $202  40" 

This  was  held  to  be  a  good  judgment,  the  court  remark- 
ing :  "  It  is  settled  by  the  decisions  of  this  court  that  no 
particular  form  of  words  is  necessary  to  show  the  rendi- 
tion of  a  judgment."     Regina  v.  Yeoveley,  8  Ad.  <fe  E. 
806,  818,  per  Lord  Denman,  C.  J. :  "The  book  contains 
a  caption  and  the  decision  of   the  sessions,  and  their 
decision  is  the  only  fact  to  be  proved."     These  words 
were  quoted  and  approved  by  Curtis,  J.,  in  Phila.  &  U. 
R.  R.  Co.  V.  Howard,  13  How.  U.  S.  307,  331.     Leathers 
r.  Cooley,  49  Me.  337,  342:  "The  entries  upon  the 
docket  sufficiently  show  that  judgment  had  been  entered 
up  before   this  suit  was  brought."     See  also  Fish  v. 
Emerson,  supra^  where  an  entry  in  a  justice's  court, 
after  the  title  and  date  of  "judgment  for  plaintiff,  dam- 
ages, $124.20,"  etc.,  was  held  to  be  a  judgment.     Crom- 
well V.  Bank  of  Pittsburgh,  2  Walh,  Jr,<,  569,  581  ff,  per 
Grier,  J. :  "  It  would  lead  to  absurd  and  mischievous 
conclusions  if  we  should  attempt  to  test  the  validity  of 
the  records  of  the  courts  of  Pennsylvania  by  a  compari- 
son with  those  of  the  Kings  Bench  and  Common  Pleas 
in  England,  or  those  perhaps  of  several  of  our  own 
states.  .  .  .  These  minutes,  whether  made  by  the  judge» 
the  clerk,  or  an  attorney,  are  always  brief  and  informal ; 
usually  the  word  ^judgment'  connected  with  the  date 

and  amount,  or  judgment  for  sum  due and  I 

have  known  one  prothonotary  (a  very  worthy  man,  but 
somewhat  eccentric  in  his  orthography)  who  would  have 
made  the  following  minute  only :  '  Cept.  13  gugt.^  [this 
stands  for  ^Sept.  13  Judgt.'].  Yet,  with  this  paper  ork 
file  to  show  the  amount  and  terms  of  the  judgment,  and 
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with  the  help  of  which  a  formal  judgment  might  have 
been  drawn  up,  no  lawyer,  acquainted  with  the  practice 
and  records  of  Pennsylvania,  would  venture  the  assertion 
that  there  was  no  judgment."  Washington,  &c.  Steam 
Packet  Co.  v.  Sickles,  24  How.  333,  340,  per  Campbell, 
J.,  *'The  defendants  objected  to  these  docket  entries  as 
evidence  of  a  verdict  and  judgment ;  but  insisted  they 
were  simply  memoranda  or  minutes,  from  which  a  record 
of  a  verdict  and  judgment  were  to  be  made.  It  appears 
that  in  the  courts  of  this  district,  as  in  Maryland,  the 
docket  stands  in  the  place  of,  or,  perhaps,  is  the  record, 
and  receives  here  all  the  consideration  that  is  yielded  to 
the  formal  record  in  other  states.  These  memorials  of 
their  proceedings  must  be  intelligible  to  the  court  that 
preserves  them,  as  their  only  evidence,  and  we  cannot, 
therefore,  refuse  to  them  faith  and  credit." 

By  the  Court.  —  Ingraham,  J.  —  The  complaint 
alleges  that  on  or  about  the  12th  of  January,  1878,  the 
defendant  made  his  certain  promissory  note  in  writing 
at  South  Bethlehem,  in  the  commonwealth  of  Pennsyl- 
vania, as  follows : 

"  $2,268f(PT7  South  Bethlehem,  January  12, 1878. 

"  One  year  after  date,  I  promise  to  pay  Lewis  M. 
Teel  twenty-two  hundred  and  sixty-eight  dollars,  with- 
out defalcation  for  value  received.  And  I  do  hereby 
authorize  any  attorney  of  any  court  of  record  in  Penn- 
sylvania, or  elsewhere,  to  confess  judgment  therefor  and 
release  of  errors ;  and  I  hereby  also  waive  all  stay  of 
execution  from  and  after  the  maturity  of  the  above 
note.  Witness  my  hand  and  seal,  the  day  and  date 
above  written.  With  ten  per  cent  allowed  for  collection 
fees  with  interest  from  date.         Abraham  Yost  (Seal). 

"  Witness  present :  Geo.  Ziegenfuss.' 


>> 


The  complaint  then  alleges  that  thereafter  on  Januiupy 
14,  1878,  in  accordance  with  the  law  of  Pennsylvania, 
plaintiff  duly  entered  judgment  against  the  defendant 
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in  the  Court  of  Common  Pleas  of  Northampton  county, 
in  said  commonwealth  of  Pennsylvania,  the  same  being 
a  court  of  record  and  of  competent  jurisdiction,  upon 
said  note  according  to  the  tenor  thereof,  said  note  being 
then  filed  among  the  records  of  said  court  according  to 
the  laws  of  said  state.  That  the  plaintiff  is  the  .owner 
of  said  judgment  and  of  all  sums  due  and  owing  there- 
under and  that  neither  the  said  judgment  nor  said  note 
has  been  paid. 

I  think  it  clear  that  one  cause  of  action  is  set  up  in 
the  complaint  and  that  is,  a  cause  of  action  upon  the 
judgment,  and  to  entitle  plaintiff  to  recover  he  must 
prove  a  valid  judgment  against  the  defendant. 

In  Krower  v.  Reynolds,  99  If.  JT.  248,  the  complaint 
alleged  the  making  of  a  bond  and  mortgage  which  the 
defendant  had  covenanted  to  pay;  that  subsequently 
an  action  was  commenced  to  foreclose  the  mortgage,  to 
which  action  the  defendant  was  made  a  party.  A  judg- 
ment was  duly  recovered  against  him  upon  his  covenant 
for  a  sum  of  money  named  and  no  peart  of  which  was 
paid,  and  it  was  held,  that  that  complaint  stated  but  a 
single  cause  of  action,  and  that  Wcis  a  cause  of  action  on 
the  judgment.  That  upon  the  facts  alleged  in  the  com- 
plaint, the  covenant  was  merged  in  the  judgment  and 
that  no  subsequent  action  upon  the  covenant  could  be 
maintained. 

On  the  allegation  of  the  complaint  in  the  case  at  bar, 
the  note  was  merged  in  the  judgment,  and  on  the  com- 
plaint as  it  stood  no  cause  of  action  could  be  maintained 
upon  the  note. 

On  the  facts  alleged,  therefore,  the  only  cause  of 
action  that  existed  in  favor  of  the  plaintiff  against  the 
defendant,  was  the  cause  of  action  on  the  judgment,  and 
this  was  apparently  the  opinion  of  the  trial  judge, 
because  when  the  record  from  the  Court  of  Common 
Pleas  of  Pennsylvania  was  offered  in  evidence,  an  objec- 
tion was  interposed  on  the  ground,  that  the  action  was 
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on  the  note  and  not  on  the  judgment,  and  that  objection 
was  overruled. 

The  plaintiff  to  prove  his  cause  of  action  offered  in 
evidence  an  exemplified  copy  of  a  portion  of  the  record 
of  the  Court  of  Common  Pleas  of  Northampton  Co., 
commonwealth  of  Pennsylvania.  It  is  there  stated  that 
among  the  records  of  that  court  (it  is  thus  contained), 
"Continuance  Docket,  Entry  of  December  term,  1877, 
Lewis  M.  Teel  vs.  Abraham  Yost.  D.  S.  B.  $2,268^7. 
And  now,  January  14, 1878,  a  single  bill  under  the  hand 
and  seal  of  the  defendant,  dated  January  12,  1878, 
wherein  he  promises  to  pay  to  the  plaintiff,  or  order, 
one  year  after  date  twenty-two  hundred  and  sixty-eight 
dollars,  containing  a  clause  authorizing  the  entry  of  judg- 
ment, waiving  stay  of  execution,  with  ten  per  cent  for 
collection  fees,  is  produced  hereto  to  have  judgment 
entered  thereon  ;  wherefore  judgment."  With  the  ex- 
ception of  some  assignments  this  is  the  whole  tran- 
script of  the  record. 

It  will  be  noticed  that  the  note  is  payable  one  year 
from  January  12,  1878,  and  this  proceeding  is  of  the 
date  of  January  14,  1878. 

There  is  no  record  of  any  process  or  plea,  no  record 
of  any  service  or  appearance  by  the  defendant,  and  at 
the  time  of  this  entry  nothing  was  due  on  the  note. 
There  is  no  adjudication  of  the  court  that  defendant 
should  pay  anything,  or  that  the  plaintiff  should  recover 
anything,  or  that  plaintiff  should  have  execution  or  pro- 
cess of  any  kind  to  collect  anything.  There  is  no  en- 
dence  of  any  law  of  Pennsylvania  that  would  authorize 
a  judgment  to  be  entered  on  a  note  that  had  yet  a  year 
to  run,  or  that  would  in  any  way  explain  the  meaning 
of  this  record. 

It  seems  to  me  that  this  record  was  not  evidence  of 
any  judgment  in  favor  of  the  plaintiff  and  against  the 
defendant  for  any  sum  of  money,  and  would  not  justify 
a  presumption  that  any  question  Avas  adjudicated  between 
the  parties.     The  first  requisite  of  a  judgment  was  want- 
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ing.  A  judgment  is  defined  to  be  "a  conclusion  of  law 
upon  facts  iound  or  admitted  by  the  parties  or  upon  a 
default  in  the  course  of  a  suit ;  a  decision  or  sentence  of 
the  law  given  by  a  court  of  justice  or  other  competent 
tribunal  as  the  result  of  proceedings  instituted  therein 
for  the  redress  of  an  injury."  JBouviers  Law  Diction^ 
ary. 

In  the  absence  of  the  process  to  bring  the  defendant 
before  the  court,  and  of  an  order  or  decree  which  is  an 
adjudication,  and  with  no  proof  of  the  law  or  practice  of 
Pennsylvania  which  provided  that  such  a  record  was  in 
effect  an  adjudication,  the  evidence  was  insufficient  to 
prove  that  the  plaintiff  had  recovered  a  judgment 
against  the  defendant. 

I  think,  therefore,  that  plaintiff  failed  to  prove  the 
cause  of  action  set  forth  in  the  complaint,  and  that  the 
complaint  should  have  been  dismissed.  The  judgment 
should,  therefore,  be  reversed,  and  a  new  trial  ordered 
with  costs  to  the  appellant  to  abide  the  event. 

Freedman,  J.,  concurred. 


THOMAS   C.  AVERY,  Respondent  r.  WILLIAM  II. 

STARBUCK,  Appellant. 

Supplemental  answer^  not  allowed  to  set  up  an  unsubstantial  defence^  nor 
to  set  up  a  record  which^  without  being  set  up  by  answer,  can  be  read  in 
evidence  with  like  effect  as  if  set  uj). 

Where  it  appears  by  the  moving  papers  that  the  matters  sought  to  be  set 
up  in  the  supplemental  answer  as  a  plea  in  bar  to  an  action  on  a  qua7Uum 
meruit,  for  work  done  and  materials  furnished  on  a  vessel,  is  a  judg- 
ment of  the  United  States  District  Court  against  the  plaintiff,  rendered 
after  a  trial  of  the  issues  joined  by  a  libel  filed  by  him  against  ihe 
vessel  to  enforce  a  claimed  lien  thereon  for  such  work  and  materials, 
and  the  answer  thereto  filed  by  the  owner  of  the  vessel  (being  also  the 
defendant)  who  asks  leave  to  serve  a  supplemental  answer  dismissing 
Vol.  XXIV.— 30 
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the  libel  on  the  ground  that  no  maritime  lien  existed,  tlic  motion  for 
leave  to  serve  a  supplemental  answer  should  be  denied. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  JJ. 

Decided  March  5,  1889. 

Appeal  from  order  denying  defendant's  motion  for 
leave  to  file  a  supplemental  answer. 

The  facts  sufficiently  appear  in  the  opinion. 

Holmes  &  Adams,  attorneys,  and  George  ff.  Adams  ol 
counsel  for  appellant,  argued  : — 

I.  The  facts  averred  in  the  proposed  supplemental 
answer  must  be  pleaded,  and  cannot  be  proven  under 
the  general  issue.     Hendricks  v.  Decker,  35  Barb.  299. 

II.  The  code  expressly  provides  that  by  supplemental 
answer  may  be  set  up : —  "  the  judgment  or  decree  of 
a  competent  court  rendered  after  the  commencement  of 
the  action  determining  the  matters  in  controversy,  or  a 
piart  thereof."     Code  of  Civil  Procedure,  §  544. 

III.  The  court  will  not  deny  a  motion  to  file  a  sup- 
plemental answer,  upon  the  ground  that  the  facts  sought 
to  be  set  forth  therein  do  not  constitute  a  defence  to  the 
action  unless  they  are  clearly  frivolous.  Mitchell  v. 
Allen,  25  Hun  543. 

IV.  The  rule  of  decision,  and  the  discretion  to  be 
applied  upon  such  a  motion  are  definitely  settled  in 
Holyoke  v.  Adams,  59  N.  Y.  234.  And  the  court 
distinguish  Medbury  v.  Swan,  46  N.  Y.  200. 

James  C.  Anderson^  attorney,  and  Joseph  F.  Mosher 
of  counsel  for  respondent,  argued : — 

I.  Leave  to  serve  a  supplemental  answer  is  only  to  be 
granted  in  a  "proper  case."  Code,  §  544;  Fleisch- 
man  v.  Bennett,  79  N.  Y.  579.  It  will  not  be  granted 
if  it  is  clear  that  the  new  matter  sought  to  be  alleged 
does  not  constitute  a  defence.  Jagger  v.  Littlefield,  3 
Week.  Dig.  316  ;  Ratzer  v.  Ratzer,  2  ^66.  N.  C.  461. 
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II.  In  the  present  case  the  defendant  asked  leave  to 
allege  by  supplemental  answer  the  decree  of  a  court  of 
admiralty  which  did  not  determine  the  matter  in  con- 
troversy in  this  action,  or  any  part  thereof,  but  merely 
determined  that  the  plaintiff  here  had  no  lien  upon  the 
yacht  for  the  work  done  and  materials  furnished.  The 
admiralty  decree  expressly  declares  that  the  libel  is 
dismissed  on  the  ground  of  no  lien.  The  opinion  also 
shows  that  such  was  the  only  ground  of  decision ;  and  it 
may  be  examined  for  that  purpose.  Birckhead  v.  Brown, 
5  Sand.  134.  No  personal  decree  against  the  owner 
could  be  entered  in  the  admiralty  suit  in  rem^  if  no  lien 
existed.     The  Monte  A.,  12  Fed.  Rep.  331. 

in.  The  suit  in  admiralty  was  analogous  to  a  proceed- 
ing to  enforce  a  mechanics'  lien,  in  which,  prior  to  the 
act  of  1885,  no  personal  judgment  could  be  obtained 
unless  a  lien  was  established.  Meyer  v.  Beach,  79  N. 
Y,  409.  But  it  would  never  be  pretended  that  a  me- 
chanic who  failed  to  establish  a  lien,  would,  by  an 
adverse  judgment  on  that  ground  in  a  foreclosure  pro- 
ceeding, be  estopped  to  recover  his  debt  in  another 
action  in  personam  upon  his  contract.  Randolph  v. 
Leary,  4  Abb.  205,  206  ;  Grant  v.  Vandercook,  57  Barb. 
165. 

By  the  Court. — Sedgwick,  Ch.,  J. — ^The  action  was 
for  work  and  materials  furnished  to  defendant  for  a  cer- 
tain yacht.  The  defendant  answered.  Afterwards  he 
made  the  motion  below  which  was  to  allow  him  to  serve 
a  supplemental  answer  alleging  that,  since  the  former 
answer,  judgment  had  been  entered  in  favor  of  defend- 
ant, in  a  suit  in  the  U.  S.  District  Court,  in  which  the 
plaintiff  was  the  present  plaintiff,  and  alleging  that  the 
suit  in  the  District  Court  was  brought  upon  the  same 
grounds  and  for  the  same  relief  as  claimed  in  this  action. 

On  the  motion  it  indubitably  appe<ared  that  the  suit 
in  the  District  Court,  was  terminated  in  favor  of  this 
defendant  without  any  adjudication  of  whether  or  not 
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the  plaintifiE  had  a  claim  for  work  and  materials,  and 
that  the  proceeding  being  in  rerriy  the  actual  adjudica- 
tion was,  that  if  the  plaintiff  had  a  personal  claim  he 
had  no  lien  upon  the  vessel,  and  this  led  to  a  dismissal 
of  the  libel. 

I  am  of  opinion,  that  it  so  certainly  appeared,  that  the 
answer  proposed  could  not  sustain  the  defence  by  way 
of  bar  upon  the  fact,  that  the  judge  was  right  in  Dot 
allowing  an  unsubstantial  defence,  but  I  also  take  into 
consideration  that  the  defendant  will  have  a  right  upon 
the  trial  to  present  the  same  record,  as  evidence  of  the 
facts  in  issue,  and  with  conclusive  effect,  if  the  appellant 
should  be  right  in  his  present  assertion  as  to  the  effect 
of  the  record  in  the  District  Court.  Marston  v.  Swett, 
66  iVr  Y.  206 ;  Krekeler  v.  Ritter,  62  lb.  372. 

The  order  should  be  affirmed  with  $10  costs. 


Truax  and  Dugro,  JJ.,  concurred. 


FRIEDRICH  FRICKE,  Respondent  v.  THE  GER- 
MAN SAVINGS  BANK,  Appellant. 

Savings  bank — negligence  in  paying  forged  cheeky  evidence  as  to.    Sigitn- 
ture  clerk,  negligence  nuiy  be  shown  by  his  direct  and  cross-^SMmnaiwu 
■  and  a  comparison  of  signatures. 

The  solution  of  the  question  as  to  whether  due  care  has  been  taken  by  the 
officers  and  employees  of  a  savings  bank  to  detect  a  forgery  of  the 
name  of  its  depositor  to  a  check,  depends  on  the  degree  of  significance 
that  would  be  attributed  to  the  difference  between  the  signature  in  the 
signature  book  and  that  to  the  forged  check,  not  by  the  common  pers^ 
but  by  the  skilled  person. 

Signature  clerk,  negligence  may  be  shown  by  his  direct  and  eross-ex*"* 
nation,  with  a  comparison  of  signatures. 

Before  Sedgwick,  Ch.  J.,  and  Truax,  J. 

Decided  March  5,  1889. 
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Appeal  by  defendant  from  judgment  entered  upon 
verdict  of  jury. 

The  facts  sufficiently  appear  in  the  opinion. 

S.  Kaufmann,  attorney,  and  Lewis  Sanders  of  counsel 
for  appellant,  on  the  questions  considered  in  the  opinion, 
argued : — 

I.  A  consideration  of  the  other  cases  against  savings 
banks  will  lead  to  the  conclusion  exonerating  the  de- 
fendant under  its  contract.  People  v.  3d  Avenue  Sav- 
ings Bank,  98  N.  Y.  661-3 ;  Appleby  v.  Erie  Co.  Savings 
Bank,  62  lb.  18 ;  Allen  v.  Williamsburgh  S.  Bank,  69 
lb.  314. 

II.  For  the  first  time,  in  cases  of  this  character  against 
savings  banks,  the  appeal  book  presents  to  the  appellate 
court  a  means  of  making  the  same  opportunity  for  the 
comparison  of  signatures  as  that  presented  to  the  trial 
judge  for  his  determination  as  to  whether  any  negli- 
gence was  thereby  disclosed.  The  photographs  are  fac- 
similes  of  the  original  exhibits.  Here  counsel  made  a 
comparison  of  signatures.  The  question  before  this 
court  on  the  exception  to  direct  a  verdict  for  the  de- 
fendant is,  are  the  signatures  of  plaintiff  in  Exhibit  I 
and  in  the  signature  book  so  dissimilar  as,  when  com- 
pared, the  discrepancy  would  be  easily  and  readily  dis- 
covered by  a  person  competent  for  the  position.  *•  It 
would  not  be  evidence  of  negligence  if  the  difference 
was  not  marked  and  apparent,  or  if  it  would  require  a 
critical  examination  to  detect  it,  and  especially  if  the 
discrepancy  was  one  as  to  which  competent  persons 
might  honestly  differ  in  opinion."  Appleby  v.  Erie  Co. 
S.  B.,  supra. 

III.  To  hold  the  defendant  liable  under  the  circum- 
stances of  this  case,  the  competency  of  the  signature 
clerk  being  conceded,  would  be  to  expunge  from  the 
contract  with  the  plaintiff  defendant's  non-liability  for 
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fraud  perpetrated  upon  it  by  use  of  the  pass  book,  leav- 
ing it  liable  as  a  bank  of  deposit  on  a  forged  check. 

IV.  Defendant  having  appealed  from  the  order  deny- 
ing the  motion  for  a  new  trial,  the  facts  are  before  this 
court  for  review.  A  comparison  of  the  signatures  be- 
fore suggested  makes  it  apparent  that  the  verdict  is 
against  the  clear  weight  of  evidence.  The  jury  must 
have  treated  the  case  as  one  against  a  bank  of  deposit 
on  a  forged  check. 

Isaac  Rothachildy  attorney,  and  of  counsel  for  respon- 
dent, on  the  questions  considered  in  the  opinion,  a^ 
gued : — 

I.  The  jury  were  the  sole  judges  of  the  facts  in  the 
case,  and  their  verdict  thereon  is  conclusive.  The 
question  whether  the  bank,  under  the  circumstances  as 
proven  upon  the  trial,  exercised  reasonable  care  and 
diligence  in  the  payment  of  plaintiff's  money  to  a  stran- 
ger, whether  man,  woman  or  boy,  although  a  question 
upon  which  the  trial  justice  might  be  justified  in  finding 
against  the  defendant  as  a  matter  of  law,  was  neverthe- 
less submitted  to  the  jury  to  defendant's  greater  advan^ 
tage,  this  being  a  question  in  the  category  of  questions 
of  fact  to  be  submitted  to  a  jury,  and  being  such  a 
question  and  properly  within  the  peculiar  province  of 
the  jury  to  determine,  it  should  be  conclusive  and  is  not 
the  subject  for  review  here.  Sheehy  v.  Burger,  62  N, 
r.  558 ;  Cook  V.  N.  Y.  C.  R.  R.  Co.,  3  Keyes  576 ;  Stackus 
V.  N.  Y.  C.  R.  R.  Co.,  79  J^.  Y.  466. 

II.  The  motion  for  a  new  trial  on  the  minutes  and 
exceptions,  and  for  the  reason  that  the  verdict  was  con- 
trary to  the  weight  of  evidence,  was  properly  denied. 
Barrett  v.  The  Third  Avenue  R.  R.  Co.,  45  New  York 
Rep.  628-632  ;  Kelly  u.  Frazier,  2  Civil  Pro.  Rep.  325; 
Gescheid  v.  Quirk,  5  lb.  38;  Samuels  v.  Weaver,  14 
Weekly  Dig.  272 ;  Dunning  v.  Bowe,  16  lb.  119. 

By  the  Court. — Sedgwick  Ch.  J. — The  plaintiff  had 
been  a  depositor  with  defendant.     A  thief  stole  the 


FRICKE  V.  GERMAN  SAVINGS  BANK.  471 

Opinion  of  the  Couit,  by  Sedgwick,  Ch.  J. 

pi jiin  tiff's  pass  book  and  presented  it  and  a  check  with 
the  forged  signature  of  plaintiff  upon  it  for  the  sum  of 
$175,  to  the  bank.  The  bank  paid  the  money  upon 
the  check,  and  the  action  was  to  recover  this  amount. 
The  defendant  did  not  dispute  the  existence  of  these 
facts. 

When  the  plaintiff  opened  his  account  with  the  bank, 
he  wrote  his  name  upon  the  signature  book  of  the  bank. 
A  clerk  of  the  bank  testified  that  he  paid  the  money, 
after  comparing  the  signature  upon  the  book  w^ith  the 
signature  upon  the  check. 

The  court  instructed  the  jury,  that  the  plaintiff,  to 
recover,  should  show  to  their  satisfaction  that  the  ser- 
vant of  the  bank  had  been  negligent  in  making  the 
comparison  between  the  signatures ;  that  if  there  were 
dissimilarities,  the  jury  should  say  whether  they  were 
such  as  would  lead  a  person  of  reasonable  prudence,  to 
refuse  to  act  upon  the  check  as  genuine,  and  whether 
the  bank's  servant  could  by  ordinary  observation  have 
appreciated  the  differences.  There  was  no  objection  to 
the  charge  of  the  court.  But  the  learned  counsel  on 
the  trial,  and  by  a  motion  for  a  new  trial,  took  the  posi- 
tion that  the  preponderance  of  testimony  was,  that  there 
was  no  negligence  on  the  part  of  the  bank. 

The  exhibits  marked  in  the  case  consisted  of  the 
genuine  signature  on  the  book,  and  the  forged  check. 
Photographs  of  these  are  in  the  appeal  book.  Other 
exhibits  are  photographic  copies  of  genuine  signatures  of 
plaintiff. 

The  learned  counsel  for  defendant  maintains,  that 
the  preponderance  of  evidence  in  favor  of  defendant 
appears  in  the  signatures  in  the  book  and  on  the  check ; 
that  in  this  case  defendant's  negligence  of  omission  to 
use  reasonable  care  in  perceiving  dissimilarities  between 
the  signatures  (Appleby  v,  Erie  Co.  Savings  Bank,  62  i^T. 
jT.  18)  was  not  shown,  because  the  signatures  them- 
selves incontrovertibly  show  that  there  were  no  dissimi- 
larities of  a  kind  that  would  lead  a  person,  competent 
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for  the  position  of  bank-clerk,  and  using  his  judgment 
with  a  care  proportioned  to  the  circumstances,  to  believe 
that  the  signature  of  the  check  was  not  genuine.  It  is 
affirmed  that,  at  least,  the  dissimilarities  were  not 
marked  and  apparent ;  that  it  would  call  for  a  critical 
examination  to  detect  them,  and  as  to  what  was  indi- 
cated by  them  there  might  be  an  honest  difference  of 
opinion  between  persons  competent  to  judge  in  such 
matters. 

My  own  opinion  is,  that  there  were  dissimilarities 
which  can  be  pointed  out  by  a  common  and  unskilled 
person,  and  that  it  does  not  incontrovertibly  appear  that 
a  skilled  clerk  would  not  perceive  in  them  sufficient 
ground  for  the  belief  that  the  signatures  were  not  made 
by  the  same  person.  It  does  not,  with  certainty,  appear 
that  the  differences  were  such  as  would  occur  in  signa- 
tures written  by  one  person.  The  question  would  be  as 
to  the  degree  of  significance  that  would  be  attributed  to 
the  differences,  not  by  the  common  person  but  by  the 
skilled  person.  The  solution  of  this  depends  upon  the 
fact  of  what  an  expert  would  be  able  tg  perceive,  and 
upon  the  testimony  as  to  that  in  the  course  of  the  trial. 
Such  testimony  was  not  given  by  an  expert  called  for 
that  particular  purpose.  The  clerk,  however,  was  an 
expert,  and  from  his  examination  and  cross-examination 
a  jury  could  judge,  not  only  of  what  was  the  effect  on 
his  mind  caused  by  his  comparing  the  signatures,  but 
of  what  would  have  been  the  effect  if  he  had  given 
due  attention  to  what  the  dissimilarities  indicated.  In 
my  opinion,  this  was  a  question  for  the  jury. 

If  my  associate  agrees  with  me,  the  judgment  and 
order  should  be  affirmed  with  costs. 

Truax,  J.,  coacurred. 
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OTTO  RUHL,  AS  President,  &c..  Appellant  v.  FRED- 
ERICK A.  WARE,  as  President,  &c.,  Respon- 
dent. 

# 

L€g€U  capacity  to  sue — As  to  sufficient  facts  not  appearing  to  call  for  a 
demurrer — Answer  when  not  virtually  a  demurrer. 

The  complaint  alleged  that  plainlifT  is  the  president  of  an  association  con- 
sisting of  seven  *•  members  and  upwards."  It  referred  to  the  constitu- 
tion and  by-laws  annexed  and  made  them  a  pait  of  the  complaint.  It 
then  proceeded  to  set  foith  the  supposed  cause  of  action.  It  had  an- 
nexed to  it  a  list  of  names  purporting  to  be  a  list  of  the  officers  of  the 
associatiop,  but  it  did  not  refer  to  it ;  nor  did  the  constitution  show  that 
the  names  in  the  list  were  of  persons  who  had  been  chosen  to  be  offi- 
cers. The  constitution  contained  a  provision  that  any  amateur  club  or 
cross  country  organization  should  be  eligible  to  membership,  but  it  no- 
where appeared  that  such  organizations  were  not  meant  to  be  incorpo- 
rated associations. 

The  question  presented  was,  whether  sufficient  appeared  on  the  face  of 
the  complaint  to  enable  the  defendant  to  test,  by  demurrer,  the  legal 
capacity  of  the  plaintiff  to  sue,  thus  rendering  denials  in  the  answer  that 
plaintiff  is  president  of  an  association  of  seven  members  and  upwards, 
and  that  the  association,  of  which  ho  sues  as  president,  is  one  of  seven 
persons  and  upwards,  and  affirmative  avei-ments  that  the  membei-s  of 
that  association  are  not  persons  within  the  meaning  of  the  Code  of  Civil 
Procedure,  that  no  one  of  its  members  is  a  natural  person  and  that  seven 
of  them  are  unincorporated,  equivalent  only  to  a  demuirer  for  want  of 
legal  capacity  to  sue  and  therefore  improperly  joined  with  denials  of, 
and  defences  to,  the  alleged  cause  of  action. 

Hcld^  that  defendant  could  not  question  the  legal  cnpacity  to  sue  by  de- 
mun-er,  but  was  obliged  to  raisp  it  by  answer  setting  forth  tlie  requisite 
facts,  which  answer  was  not  virtually  a  demun*er. 

Before  Sedgwick,  Ch.  J.,  and  Truax,  J. 

Decided  March  5,  1889. 

Appeal  by  plaintiff  from  an  order  denying  his  motion 
for  an  order  requiring  the  defendant  to  elect  by  which 
of  certain  parts  of  an  answer  the  defendant  would  abide. 
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His  motion  was  founded  on  his  affidavit  in  which  he 
set  forth :  "  The  object  of  this  motion  is  to  require  the 
defendant  to  elect  as  to  which  pleading  he  will  abide 
by.  The  answer,  as  served,  contains  an  allegation  that 
the  persons  who  constitute  the  association  of  which  Otto 
Ruhl  is  president  are  not  persons  within  the  meaning  of 
section  1919,  of  the  Code  of  Civil  Procedure,  and  the 
same  pleading  also  denies  certain  allegations  of  fact;  the 
defendant,  therefore,  has  finswered  and  demurred  to  the 
siime  cause  of  action  in  the  complaint,  which  is  not  pe^ 
missible.** 

Other  matters  appear  in  the  opinion. 

Brandt  &  BohbinSy  attorneys,  and  Charles  F.  Brandt 
of  counsel  for  appellant,  argued : — 

I.  When  a  defendant  demurs  substantially  to  a  com- 
plaint, although  he  does  not  use  the  word  "demur"  and 
at  the  same  time  answers  the  balance  of  the  comphdnt, 
the  only  remedy  is  to  require  him  to  elect  which  plead- 
ing he  will  abide  by.  Slocum  v.  Wheeler,  4  How,  373 ; 
Spellman  v.  Weider,  5  lb.  5 ;  Munn  v.  Barnum,  12  lb.  563. 
Section  487  Code  says:  "The  only  pleading  on  the 
part  of  the  defendant  is  either  a  demurrer,  or  an  answer." 

II.  The  next  question  therefore  is,  do  the  objections 
if  any,  that  the  plaintiff  has  not  legal  capacity  to  sue 
appear  upon  the  face  of  the  complaint.  The  appellant 
claims  that  those  pleaded  in  the  answer  do  so  appear, 
and  for  these  reasons :  It  appears  by  a  reference  to  the 
constitution  of  the  National  Cross  Country  Association, 
that  any  amateur  athletic  club,  or  cross  country  organi- 
zation shall  be  eligible  to  membership.  In  other  words, 
the  National  Cross  Country  Association  is  composed  pri- 
marily of  clubs,  or  cross  country  organizations.  These 
clubs  or  organizations,  however,  cannot  act  or  speak  of 
themselves,  and  so  the  constitution  provides  further  on 
how  the  different  clubs  composing  the  association  shall 
be  represented  at  its  deliberations,  the  exact  language 
being  that  "  the  management  of  the  association  shall  be 
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vested  in  a  committee  consisting  of  one  representative 
from  each  club."  In  short,  the  National  Cross  Country 
Association  is  composed  of  the  representatives  of  various 
athletic  clubs ;  these  representatives  are  natural  persons, 
as  appears  by  a  list  of  its  present  officers  and  executive 
committee. 

George  W.  Carr^  attorney  and  of  counsel  for  respon- 
dent, argued : — 

I.  The  allegations  in  the  answer  relative  to  plaintiff's 
incapacity  to  sue  are  not  in  form  a  demurrer,  unless  it 
appears  affirmatively  on  the  face  of  the  complaint  that 
plaintiff  has  not  legal  capacity  to  sue.  Phoenix  Bank 
V.  Donnell,  40  N.  Y.  410.  That  case  holds  clearly  that 
to  make  a  demurrer  the  proper  pleading  it  is  not  suffi- 
cient that  the  complaint  does  not  show  capacity  to  sue, 
but  that  it  must  affirmatively  show  incapacity  to  sue. 

II.  It  does  not  appear  upon  the  face  of  this  complaint 
that  plaintiff  has  not  capacity  to  sue.  He  therein  alleges 
that  he  is  president  of  an  association  of  seven  members 
and  upwards,  and,  by  the  constitution,  made  a  part  of 
the  complaint,  it  appears  that  any  amateur  athletic  club 
or  cross  country  organization  is  eligible  to  membership, 
and  the  list  of  clubs  from  which  the  officers  named  were 
chosen  shows  more  than  seven  clubs  as  members.  In- 
ferentially  natural  persons  are  not  eligible  to  member- 
ship. The  court  will  take  judicial  notice  of  the  law 
allowing  athletic  clubs  and  cross  country  organizations 
to  become  incorporated  by  complying  with  its  provi- 
sions; and  the  word  "any,"  which  begins  the  article 
relative  to  membership,  includes  clubs  and  organizations 
of  that  character,  both  incorporated  and  unincorporated. 
For  aught  that  appears  upon  the  face  of  the  complaint, 
the  members  composing  the  association  of  which  plaint- 
iff claims  to  be  president  may  all  be  incorporated,  and, 
if  they  were,  defendant  admits  that  they  would  be  per- 
sons in  the  sense  used  in  section  1919 ;  but,  at  the  same 
time^  he  denies  that  unincorporated  clubs  and  organiza- 
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tions  would  be  such  persons.  If  the  constitution  had 
provided  that  only  unincorporated  clubs  could  be  mem- 
bers, or  if  the  complaint  had  alleged  that  only  uninco^ 
porated  clubs-were  members,  there  would  be  good  ground 
for  claiming  that  the  defect  as  to  plaintiff's  capacity 
appeared  upon  the  face  of  the  complaint^  and  that  de- 
fendant's allegations  constituted  a  demurrer. 

III.  The  cases  cited  by  plaintiff's  counsel  are  inappli- 
cable. The  case  cited  in  the  4th  of  Howard^  page  373, 
distinctly  maintains  the  proposition  advanced  by  defend- 
ant, and  warrants  the  court  in  allowing  the  answer  to 
stand  as  drawn. 

By  the  Court. — Sedgwick,  Ch.  J. — ^The  complaint 
alleged  that  plaintiff  was  president  of  the  National  Cross 
Country  Association  of  America,  an  association  of  seven 
members  and  upwards ;  that  said  association  was  organ- 
ized on  or  about,  etc.,  and  that  it  then  and  there  adopte  I 
a  constitution  and  by-laws  for  its  own  government,  and 
"  plaintiff  begs  leave  to  refer  to  said  constitution  and 
by-laws  and  hereby  makes  them  a  part  of  this  complaint." 
The  complaint  proceeded  to  state  the  supposed  cause  of 
action.  After  the  verification,  a  list  was  added  headed, 
"  officers  of  the  National  Cross  Country  Association  of 
America,  President  Otto  Ruhl,  New  York  Athletic  Club, 
Vice  President  William  Halpin,  Olympic  Athletic  CUib, 
etc.  etc.,  and  then  Constitution,  etc.,  Article  1,  etc.,  and 
then  By-laws,  article  1,  etc." 

The  answer  put  in  issue  the  allegations  of  the  com- 
plaint as  to  the  supposed  cause  of  action,  first  however 
averring  that,  "excepting  the  Missouri  Athletic  Associ- 
ation and  Manhattan  Athletic  Club,  the  members  of  sjiid 
association  are  not  persons  in  the  meaning  indicated  in 
the  Code  of  Civil  Procedure ;  that  no  one  of  the  mem- 
bers of  said  association  is  a  natural  person,  and  that 
seven  of  said  members  are  not  incorporated  ^nd  there- 
fore not  legal  persons." 

The  motion  and  the  argument  at  the  bar  did  not  re- 
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gard  the  quality  of  the  pleading  on  either  side,  except- 
ing as  it  was  conceded  by  both  sides,  that  the  matter 
that  has  been  extracted  from  the  answer  was  intended 
to  raise  the  question  of  whether  plaintiff  had  legal 
capacity  to  sue.  The  plaintiff  contends  that  the  facts 
averred  in  this  part  of  the  answer  appeared  upon  the 
face  of  the  complaint  and  that  therefore  the  defendant 
was  bound  by  the  Code  to  raise  the  question  as  to  capa- 
city to  sue  by  demurrer,  and  that  the  answer  was  virtu- 
ally a  demurrer.  It  is  further  contended  that  the 
defendant  could  not  demur  and  answer  as  to  the  cause 
of  action  in  the  same  pleading.  I  do  not  think  it 
necessary  to  decide  as  to  the  validity  of  the  last  propo- 
sition. The  defendant  contends  that  the  facts  on  which 
he  has  a  right  to  question  the  plaintiff's  capacity  to  sue, 
do  not  appear  in  the  complaint. 

As  to  such  a  capacity,  §  1919,  Code  Civil  Procedure 
says,  that  an  action  may  be  maintained  by  the  president 
of  an  unincorporated  association  consisting  of  seven  or 
more  persons.  The  complaint,  however,  avers  an  asso- 
ciation not  of  seven  persons  but  of  "  seven  members  and 
upwards."  As  the  plaintiff's  motion  did  not  assume  that 
this  was  to  signify  anything  different  "  from  seven  per- 
sons," it  must  be  taken  that  the  complaint  argumentative- 
ly  implied,  that  the  members  were  persons  legally  qual- 
ified to  be  members.  The  addendum  to  the  complaint 
of  a  list  of  names  of  persons  purporting  to  be  officers, 
had  not  been  referred  to  in  the  complaint,  so  that  it  may 
be  guessed  that  the  complaint  meant  that  such  persons 
were  the  members.  The  constitution  which  was  re- 
ferred to  in  the  complaint  did  not  show  that  the  names 
in  the  list  were  of  persons  who  had  been  chosen  to  be 
officers.  And  as  to  the  constitution  providing  that  any 
amateur  club  or  cross  country  organization  should  be 
eligible  to  membership  in  the  association,  it  nowhere 
appeared  that  such  organizations  were  not  meant  to  be 
incorporated  associations. 

I  think,  it  nowhere   appeared,  that   the   complaint 
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placed  the  qualifications  of  the  members  upon  the  fact 
that  they  were  not  natural  persons,  or  legal  persons,  so 
that  the  defendant  could  question  the  legal  capacity  to 
sue  by  demurrer.  Therefore  the  defendant  had  the 
right  to  aver  in  the  answer  the  existence  of  facts,  which 
if  proved  would  show  that  the  association  represented 
by  the  plaintiff,  as  president,  was  not  empowered  to  sue 
through  its  president  under  the  provisions  of  §  1919. 
Such  an  answer  made  an  issue  of  fact  and  was  not  virtu- 
ally a  demurrer. 

The  order  below,  should  be  affirmed  with  $10  costa 
and  disbursements  to  be  taxed. 


Truax,  J.,  concurred. 


GEORGE  W.  VAN  SLYCK,  Appellant  v.  JOHN 
S.  BUSH,  ET  AL.,  Respondents. 

Assignment  for  benefit  of  creditors — Non  liability  of  assignee'' s  sureties  for 
the  omission  of  the  assignee  to  pay  a  claim  of  his  attorney  for  serruti 
directed  by  the  final  decree  on  his  accounting  to  be  by  him  paid  otUof  th€ 
funds  of  the  assigned  estate. 

The  plaintiff  in  this  case  had  rendered  services  as  attorney  and  counsel  to 
an  assignee  under  an  assignment  for  the  benefit  of  creditors.  Upon  an 
accounting  by  the  assignee,  to  which  his  sureties  were  parties,  a  final 
decree  was  made  by  which  the  assignee  was  directed  to  pay  from  the 
funds  in  his  hands,  as  assignee,  within  a  specified  time,  to  the  plaintiff 
in  this  action,  the  attorney  for  the  assignee,  the  sum  of  $2,123.37  with 
interest.  At  the  time  of  the  entry  of  this  decree  the  assignee  had  on 
hand,  as  such,  more  than  that  sum.  Plaintiff  was  not  a  paity  to  the 
accounting  proceedings  and  presented  no  claim  therein.  After  the 
decree  the  assignee  made  a  payment  to  plaintiff  on  account  This 
action  is  brought  against  the  sureties  of  the  assignee  to  recover  the  bal- 
ance of  the  $2,123.37,  remaining  after  deducting  such  payment,  upon 
the  assignee's  failure  to  pay  it.    ' 

Held,  on  demuirer  to  the  complunt,  that  the  sureties  were  not  liable. 
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Before  Sedgwick,  Ch.  J.,  and  Truax,  J. 

Decided  March  o.  1889. 

Appeal  by  plaintiff  from  judgment  dismissing  com- 
plaint entered  upon  demurrer  to  complaint. 

The  facts  sufficiently  cippear  in  the  opinion. 

Frederick  A.  Snow,  attorney,  and  John  E,  Parsons 
of  counsel  for  appellant,  on  the  questions  considered  in 
the  opinion,  argued : — 

I.  The  decree  is  final  as  to  the  indebtedness  of  the 
estate,  and  the  obligation  of  the  assignee  to  pay  the 
same,  and  upon  his  failure  to  pay,  the  sureties  became 
liable.  The  undertaking  of  the  sureties  is  that  the 
assignee  shall  faithfully  execute  and  discharge  the  duties 
of  such  assignee,  and  duly  account  for  all  moneys  re- 
ceived by  him  as  such  assignee.  The  condition  of  the 
bond  involves  the  obligation  of  the  assignee  making 
payments  of  the  funds  in  his  custody  according  to  tho 
orders  of  a  court  having  jurisdiction  to  make  them. 
Assignees  for  the  benefit  of  creditors  are  subject  to  the 
order  and  direction  of  the  court.  Matter  of  Mumford, 
5  State  Rep.  303 ;  §§  20  and  25  of  chap.  466,  Laws  of 
1877.  The  moneys  directed  to  be  applied  in  payment 
of  plaintiff's  claim  were  in  the  hands  of  the  assignee,  or, 
in  other  words,  were  in  ciistodia  legis.  And  in  such  a 
case  when  the  assignee  disobeys  the  order  of  the  court 
the  assignee  has  failed  to  faithfully  execute  the  trust 
and  there  has  occurred  a  breach  of  the  condition  of  the 
bond.  Titus  v.  Fairchild,  49  Super.  Ct.  211-221; 
Board  of  Supervisors  v.  Bristol,  99  N.  Y.  316-321; 
Jennery  v.  Olmstead,  36  Hun,  536-41.  The  assignee 
confessedly  has  not  "duly  accounted  for  all  moneys 
received  by  him  as  such  assignee."  The  accounting 
therein  mentioned  refers  to  the  payments  of  moneys 
received  by  him  as  assignee,  and  clearly  he  has  not  paid 
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out  the  moneys  received  by  him  as  assignee  as  directed. 
The  indebtedness  due  the  plaintiff  was  incurred  by  the 
assignee  in  the  preservation  and  protection  of  the  as- 
signed estate,  and  the  court  had  the  power  to  direct  its 
payment.  In  re  Hulbut,  10  Abb.  N.  C.  290 ;  affd.  on 
this  point  in  10  lb.  452,  458.  It  was  a  necessary  ex- 
pense of  the  trustee^  and  it  is  a  well  settled  rule  in 
equity  that  the  expenses  incurred  by  a  trustee  in  the 
execution  of  his  office  are  treated  by  the  court  as  a  first 
charge  or  lien  upon  the  estate  and  the  cestui  que  trust 
cannot  compel  distribution  of  the  fund  or  a  conveyance 
of  the  property  without  the  payment  x>f  the  expenses 
from  the  fund.  2  Lewin  on  Trusts^  639,  and  cases 
there  cited. 

II.  The  defendants  are  precluded  by  the  decree  from 
contesting  the  liability  of  the  estate  for  the  debt  of  the 
plaintiff.  The  sureties  were  served  with  process  and 
were  parties  to  the  accounting  which  terminated  in  th? 
entry  of  the  final  decree.  Casoni  v,  Jerome,  58  iV.  F. 
315,  322,  323;  Gerault  v.  Wilson,  81  76.  573,  585; 
Scofield  V,  Churchill,  72  lb.  565.  Even  assuming  that 
the  court  had  no  power  to  make  the  direction  contained 
in  the  decree,  the  sureties  are  nevertheless  bound. 
Marsh  v.  Avery,  81 JV.  Y.  29.  In  the  above  cases,  which 
were  actions  upon  executors*  and  administrators'  bonds, 
the  court  put  considerable  stress  upon  the  condition 
contained  in  the  bonds  to  obey  all  orders  of  the  surro- 
gate. It  will  be  found  upon  examination  of  these  cases 
that  special  reference  is  made  to  this  condition  and  not 
to  the  provision  as  to  the  faithful  performance  of  the 
trust,  for  the  reason  that  the  sureties  in  those  cases  were 
not  served  with  proper  notice  in  the  proceedings  upon 
which  the  decree  was  made,  and  that  the  court  cite  this 
provision  to  show  that  the  sureties  had  covenanted  to 
be  concluded  by  the  order  of  the  court  affecting  their 
principal.  See  remarks  of  Finch,  J.,  in  Thompson  v. 
McGregor,  81  JV.  T.  592-598.  In  other  words,  it  was 
not  doubted  that  there  was  a  breach  of  condition  as  to 
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faithful  performance  upon  failure  to  pay  money  directed 
to  be  paid  by  the  court,  but  the  doubt  was  as  to 
whether  the  sureties  who  were  not  parties  to  the  pro- 
ceedings were  bound  by  the  decree,  and  the  provision  as 
to  obedience  of  orders  of  the  surrogate  was  in  effect  a 
provision  binding  upon  the  sureties  without  notice  or 
service  of  citation.     4  Abb.  App.  391 ;  2  Duer^  169-170. 

Francis  B.  Chedsey,  attorney  and  of  counsel  for 
respondent  Bush,  argued : — 

I.  The  provision  in  the  decree  of  the  court,  settling 
the  account  of  the  assignee,  which  directed  him  to  pay 
out  of  the  funds  in  his  hands  the  amount  of  his  indebt- 
edness to  the  plaintiff,  for  services  rendered  by  the 
plaintiff  as  attorney  for  the  assignee  in  the  management 
of  the  estate,  must  be  construed  simply  as  passing  and 
allowing  to  the  assignee  that  item  as  a  proper  expense 
incurred  by  him.  The  proper  form  to  have  drawn  the 
decree  w^ould  have  been  to  have  simply  allowed  the 
item  to  the  assignee  as  a  proper  item  of  expense.  Mat- 
ter of  Worthy,  G.  T.,  10  Daly,  12.  The  debt  was  the 
personal  debt  of  the  assignee,  and  the  court  had  not 
jurisdiction  in  those  proceedings  to  order  or  compel 
the  assignee  to  pay  it.  By  §  20,  sub.  4,  of  the  "  Gen- 
eral Assignment  act,"  1877,  as  amended  by  laws  1878, 
power  is  conferred  upon  the  court  "  to  settle  and  adju- 
dicate upon  the  account  and  the  claims  presented,  and 
to  decree  payment  of  any  creditor's  just  proportional 
part  of  the  fund."  The  bond  in  suit  was  given,  pursu- 
ant to  §  5  of  the  act,  to  the  "  People  of  the  State,"  and 
authority  for  its  prosecution  was  conferred  by  §  9,  which 
provides  that  "all  moneys  realized  thereon  shall  be 
applied  by  direction  of  the  county  judge  in  satisfaction 
of  the  debts  of  the  assignor,"  clearly  showing  that  the 
bond  was  required  by  the  statute  and  given  for  the 
protection  and  security  of  the  creditors  of  the  assignor 
only.  Sureties  can  only  be  charged  when  the  case  is 
brought  within  the  very  terms  of  Qieir  contract,  and  the 
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obligation  of  sureties  is  not  to  be  extended  by  construc- 
tion to  embrace  purposes  and  objects  not  contemplated 
by  the  parties.     People  v.  Chalmers,  60  iV^  Y.  154. 

II.  The  plaintiff's  position  is  not  sustained  by  sub.  9 
of  §  20  of  the  act  providing  that  the  court  shall  have 
power  "to  exercise  such  other  or  further  powers  in 
respect  to  the  proceedings  and  the  accounting  therein 
as  a  surrogate  may  by  law  exercise  in  reference  to  an 
accounting  by  an  executor  or  administrator."  A  surro- 
gate has  no  power  to  direct  payment  of  a  sum  by  an 
executor  or  administrator  to  his  counsel  for  the  services 
of  the  latter.  Seaman  v.  Whitehead,  78  iV".  K  306 ; 
Ferrin  v.  Mvrick,  41  lb.  315 ;  Austin  v.  Munro,  47  lb. 
360;  SchmiUler  v.  Simon,  101  lb.  554;  Devin  v.  Pat- 
chin,  26  2b.  441.  The  plaintiff  at  the  trial  relied  on  the 
case  of  Casoni  v.  Jerome,  58  i^T.  Zl  315,  which  sustained 
a  recovery  against  the  sureties  in  a  bond  given  by  an 
administrator  with  the  will  annexed.  That  chiim  was 
made  directly  agjiinst  the  estate  (see  foot  of  page  317) 
for  erecting  a  monument  which  the  will  directed  to  be 
erected  (see  page  318),  and  for  the  payment  for  which 
it  was,  on  the  accounting,  expressly  adjudged  that  the 
estate  was  liable  (p.  317).  The  bond  itself  (p.  316), 
unlike  the  one  in  suit,  contained  a  provision  that  the 
administrator  would  obey  all  orders  of  the  surrogate, 
etc.  The  judgment  against  the  sureties  was  sustained 
only  because  the  claim  had  been  adj  udged,  as  a  fact,  to 
be  a  claim,  not  against  the  administrator  personally,  but 
against  the  estate  (see  foot  of  p.  321).  In  the  case  at 
bar  there  has  been  no  adjudication  that  the  claim  was 
against  the  assigned  estate,  but  the  complaint,  paragraph 
five,  distinctly  avers  to  the  contrary. 

M  C.  Pearson^  attorney  and  of  counsel  for  respon- 
dent. Camp,  on  the  questions  considered  in  the  opinion, 
argued : — 

I.  But  the  plaintiff  relies  upon  the  provision  in  the 
decree  of  the  court  directing  the  payment  to  him  by  the 
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assignee  out  of  the  funds  found  to  be  in  his  hands,  and 
contends  that  as  the  defendants  were  cited  to  appear 
upon  the  proceedings  resulting  in  this  decree,  they  are 
now  estopped  to  deny  their  liability.  To  this  it  is  an- 
swered: First. — The  extent  of  the  defendants'  oblicra- 
tion  was  that  the  assignee  should  faithfully  discharge 
his  duties  as  assignee,  and  duly  account  for  all  moneys 
received  by  him  as  assignee.  That  he  did  account,  and 
that  his  account  was  approved  is  alleged  in  the  com- 
plaint, and,  as  already  shown,  the  duties  to  be  discharged 
were  due  to  creditors  of  the  assignor.  With  the  ac- 
counting and  the  discharge  of  his  duty  to  the  creditors 
of  the  assignee,  the  defendants'  liabilities  as  sureties  of 
the  assignor  ceased.  They  did  not  bind  themselves  that 
he  should  obey  every  order  or  conform  to  every  decree 
or  judgment  that  might  be  made  or  rendered.  They 
stand  strictly  on  their  contract,  and  this  order  or  provi- 
sion of  the  decree  did  not  come  within  its  terms.  Peo- 
ple V.  Chalmers,  60  N.  T.  154.  Second. — But  plaintiff 
cannot  sue  on  this  decree  because  he  was  not  a  party  to 
it,  and  hence  was  not  bound  by  it.  He  could  not  be 
estopped  by  the  decree  from  suing  the  assignee  for  a 
larger  sum ;  he  might  have  declined  to  accept  the  sum 
allowed,  contending  that  it  was  insufficient,  and  brought 
action  for  the  real  value  of  the  services  rendered.  It  is 
an  elementary  principle  that  no  one  can  avail  himself 
of  a  judgment  as  an  estoppel  who  is  not  himself  bound 
by  it. 

II.  The  decree  was  not  intended  to  clothe  the  plaint- 
iff with  any  legal  rights,  but  was  intended  solely  for 
the  benefit  of  the  assignee  and  should  be  so  construed. 
It  is  well  settled  that  an  assignee  has  no  authority  to 
employ  counsel  at  the  expense  of  the  assigned  estate  to 
aid  him  in  the  discharge  of  his  duties,  but  that  in  such 
employment  he  acts  in  his  individual  capacity.  The 
court  may,  in  its  discretion,  where  the  necessity  of  legal 
aid  is  shown,  allow  the  assignee  a  compensation  in  addi- 
tion to  his  commission  to  pay  for  legal  services  as  one  of 
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the  reasonable  expenses  incurred  by  him  in  the  discharge 
of  his  duties;  but  such  an  allowance  is  part  of  the 
assignee's  compensation,  and  gives  the  counsel  no  rights 
against  the  funds  in  the  assignee's  hands.  Matter  of 
Worthley,  10  Daly,  12;  Matter  of  Johnson,  10  lb,  123; 
Matter  of  Carrick,  13  lb.  181 ;  Matter  of  Hazard,  17 
iV.  Y.  St.  Reporter y  26.  The  "language  of  the  assign- 
ment act  is  to  the  same  effect,  viz.,  that  the  allowance 
must  be  made  to  the  assignee.  §  20,  subd.  9.  Under 
§  2562,  Code  Civ.  Pro.,  as  to  allowances  to  an  executor 
[or]  administrator,  for  his  counsel  fees  and  other  ex- 
penses, the  allowance  must  be  to  the  executor  or 
administrator,  and  not  to  the  counsel ;  and  it  has  been 
repeatedly  held  that  an  allowance  to  counsel  in  a  decree 
was  improper.  Seaman  v.  Whitehead,  78  iV.  T.  306 ; 
Devin  v.  Patchin,  26  lb.  441.  A  careful  examination 
of  the  case  of  Marsh  v.  Avery,  81  J^.  Y.  30,  will  show 
that  the  decision  has  no  bearing  upon  the  case  at  bar. 
Had  the  decree  been  in  the  form  required  in  the 
Worthley  case,  10  Daly,  12 ;  %.  6.,  of  an  allowance  to 
the  assignee  for  legal  services,  the  plaintiff  would  never 
have  thought  of  bringing  this  action,  for  it  would  have 
then  been  perfectly  evident  that  no  claim  could  exist 
against  the  sureties.  Certainly,  the  decree  is  not  to  be 
construed  as  raising  any  obligation  which  the  court  had 
no  authority  to  create.  The  sureties  were  not  bound  to 
look  to  the  language  of  this  provision,  as  they  were  not 
interested  in  the  compensation  allowed  to  the  assignee; 
therefore,  there  is  no  question  of  estoppel. 

ni.  But  if  this  decree  could  by  any  means  be  con- 
strued to  give  the  plaintiff  a  cause  of  action  against  the 
defendants,  it  would  so  far  be  void,  as  in  excess  of  the 
power  of  the  court.  Sec.  24  of  the  Assignment  Act ; 
Frees  v.  Ford,  6  N.  Y.  176 ;  §  20  of  the  Act;  Kisley  r. 
Phenix  Bank,  83  N.  Y.  318 ;  iChemung  Bank  r.  Judson, 
8  lb.  254  ;  People  v.  Liscomb,  60  lb.  559,  570  to  573. 

IV.  The  authorities  cited  by  the  appellant  at  the 
special  term  do  not  support  his  contention,  but  on  the 
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contrary,  so  far  as  they  are  to  be  regarded  as  bearing 
upon  this  case,  they  are  authorities  for  the  respondents. 
In  Casoni  v.  Jerome,  58  i\r.  Y.  315,  the  decision  of  the 
court  was  rested  upon  the  ground  that  "  the  question 
whether  the  plaintiff's  demand  was  a  debt  against  the 
estate,  was  necessarily  determined  by  the  surrogate  on 
the  accounting."  That  is,  the  surrogate  had  adjudged 
the  claim  to  be  one  against  the  estate.  In  the  state- 
ment of  the  case  (foot  of  p.  315),  it  is  said:  "And  by 
said  decree  it  was  adjudged  that  there  was  due  to  the 
said  plaintiffs  from  said  administratrix  the  sum  of  $5,500, 
the  amount  of  their  claim  against  said  estate,  which  she 
was  directed  to  pay  with  costs."  It  is  not  pretended  in 
the  case  at  bar  that  the  court  in  its  decree  adjudged 
that  the  appellant  had  any  claim  against  the  assigned 
estate.  On  the  contrary,  it  is  alleged  in  the  complaint, 
that  the  assignee  was  directed  to  pay  "  to  this  plaintiff, 
the  attorney  for  the  said  assignee."  This  is  a  distinct 
recognition,  if  it  is  not  absolutely  a  finding,  that  the 
appellant's  claim  was  not  against  the  estate,  but  was 
against  the  as:jignee.  It  is  further  to  be  noted  that  in 
the  case  cited  the  condition  of  the  sureties  bond  was 
that  the  administratrix  should  "  obey  all  orders  of  the 
surrogate."  In  Gerould  v.  Wilson,  81  JV^.  JT.  573,  the 
question  was  whether  the  surrogate  could  direct  an 
administrator  after  revocation  of  letters,  to  pay  to  a 
distributee ;  and  the  opinion  is  mainly  devoted  to  an 
examination  of  the  power  of  the  surrogate  to  make  such 
a  direction ;  the  further  ground  for  the  decision  that  the 
sureties  were  bound  by  the  decree  is  rested  upon  the 
fact  that  their  bond  was  conditioned  for  the  compliance 
by  the  principal  with  all  orders  of  the  surrogate. 

By  the  Court. — Sedgwick,  Ch.  J. — The  complaint 
averred  the  making  of  an  assignment  by  one  Brick  of 
all  his  property  to  one  Campbell,  "  in  trust  for  the  ben- 
efit of  the  creditors  of  Brick,  in  pursuance  to  the  statute 
in  such  case  made  and  provided  " ;  also  that  Campbell 
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executed  his  bond  conditioned  ^*  thcat  if  the  said  Robert 
Campbell  should  faithfully-  execute  and-  discharge  the 
duties  of  such  assignee,  and  duly  account  for  all  moneys 
received  by  him  as  such  assignee,  then  the  said  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force  and 
effect" ;  that  the  defendants  executed  said  bond  as  sure- 
ties ;  that  Campbell  entered  upon  the  discharge  of  his 
duties  as  assignee  and  presented  an  account  of  his  doings 
as  such :  that  "  after  due  service  of  citations  upon  all 
persons  interested  in  the  said  proceedings,  including  the 
defendants  as  the  sureties  on  said  bond,"  the  account 
was  sent  to  a  referee ;  that "  thereafter  the  said  referee's 
report  was  confirmed  by  the  court  and  a  final  decree 
was  entered  in  which  decree  the  said  Campbell,  as  said 
assignee,  was  directed  to  pay  from  the  funds  in  his 
hands  as  assignee,  within  30  days  from  the  entry  of  said 
decree,  to  this  plaintiff  the  attorney  for  the  said  assignee, 
the  sum  of  $2,123.37  with  interest;"  that  the  said  in- 
debtedness was  necessarily  incurred  by  the  said  assignee 
for  legal  services  performed  by  the  plaintiff  as  an  attorney 
at  law  on  behalf  of  and  as  the  attorney  of  the  said  nsr 
signee  "  in  the  care,  preservation  and  protection  of  the 
said  assiorned  estate  ; "  that  at  the  time  of  the  entrv  of 
the  final  decree,  the  assignee  had  on  hand,  a  part  of  the 
assigned  estate,  more  than  the  sum  of  said  ^2,123.37 ; 
that  the  plaintiff  has  demanded  payment  of  the  balance 
due  him  of  the  last  mentioned  sum,  both  of  the  assignee 
and  of  these  defendants,  "  and  that  the  said    assignee 
should  obey  the  said  decree,  but  payment  of  said  balance 
has  been  neglected  and  the  said  Robert  Campbell  has 
not  obeyed  the  direction  aforesaid  of  said  decree ; "  that 
the  Court  of  Common  Pleas  directed  the  said  bond  to  be 
prosecuted  by  jind  on  behalf  of  the  plaintiff  for  his  ben- 
efit ;  that  the  said  Campbell  has  paid  the  sum  $1,250  on 
account,  wherefore  the  complaint  demanded  judgment 
for  the  sum  of  $873.37. 

The  defenilants  demurred  severally,  on  the  ground 
that  the  complaint  did  not  state  a  cause  of  action. 
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The  court  below  sustained  the  demurrer,  and  upon 
the  decision  then  made,  the  judgment  was  entered,  and 
from  this  the  present  appeal  was  taken. 

The  plaintiff  was  not  a  party  to  the  accounting,  and 
the  final  adjudication  was  not  in  his  behalf,  in  the  sense 
that  it  would  give  him  a  cause  of  action  upon  it  directly. 
Up  to  the  time  of  the  adjudication,  the  plaintiff's  rights 
were  confined  to  a  cause  of  action  he  had  against  Camp- 
bell personally,  and  not  relatively  as  cissignee.  This 
cause  of  action  was  not  affected  by  the  conduct  of  the 
parties  to  the  accounting.  As  he  was  not  bound  by  the 
adjudication,  so  he  could  not  take  advantage  of  it  as  an 
adjudication;  and  if  Campbell  was  not  liable  to  the 
plaintiff  upon  it,  Campbell's  sureties  would  not  be  liable. 
If  any  use  could  be  made  of  the  adjudication,  in  an 
action  between  the  plaintiff  and  Campbell,  the  action  it 
would  tend  to  support,  would  be  against  Campbell  per- 
sonally, and  not  as  assignee. 

The  learned  counsel  for  appellant  claims,  that  the 
direction  of  the  order  to  pay  to  the  plaintiff  established 
a  duty  upon  Campbell,  as  assignee,  to  pay  to  the  plaint- 
iff, and  the  failure  to  perform  this  duty,  made  the  sure- 
ties liable. 

The  single  phrase  that  directs  the  payment  is  not  to 
be  taken  and  construed  by  itself.  Its  meaning  and 
effect  are  to  be  ascertained  from  it  and  its  connections 
in  the  proceeding. 

The  plaintiff  had  no  claim  against  the  estate.  He 
did  not  present  a  claim.  If  that  were  necessary  to  the 
formation  of  a  cause  of  action,  it  was  to  be  pleaded. 
There  is,  therefore,  no  adjudication  as  in  Casoni  ». 
Jerome,  58  iV^.  Y.  315,  that  he  had  a  claim.  In  Marsh 
V.  Avery,  81  iV.  Y.  29,  it  appears  that  the  attorney  who 
made  the  claim,  must  have  been  a  party  to  the  proceed- 
ings before  the  surrogate,  for  he  was  the  respondent  in 
the  appeal. 

It  is  clear  that  on  the  accounting,  the  claim  made  by 
Campbell  as  to  this  matter,  was  not  made  as  assignee. 
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It  was  made  for  himself  individually  and  personally. 
He  personally  w«as  giving  account  of  his  actions  as 
assignee.  He  took  the  position  that  he  had  become 
personally  liable  for  services  of  the  plaintiff.  If  he  had 
paid  for  those  services  he  would  have  had  a  right  to 
reimbursement  of  the  money  he  had  paid.  If,  as  iu 
this  case,  he  had  not  paid,  he  would  have  a  right,  as  in- 
deed was  competently  adjudged,  to  obtain  leave  to  pay 
for  the  services  out  of  funds  of  the  estate.  If  he  then 
paid,  the  transaction  would  be  in  effect,  the  transfer  of 
money  held  by  him,*  as  assignee,  to  himself  personally, 
and  then  the  payment  of  it  in  discharge  of  his  own  obli- 
gation. Such  a  payment  would  be  payment  by  him 
personally  and  not  as  assignee.  The  neglect  to  pay 
would  not  be  an  omission  of  duty  as  assignee.  So  long 
as  payment  was  not  made,  the  money  would  be  part  of 
the  assigned  estate.  There  might  be  a  case  where  it 
would  be  his  duty  to  refuse  to  pay,  even  after  provision 
for  reimbursement  had  been  made.  When  the  provi- 
sion was  made  for  the  future  payment,  it  was  implied 
that  the  payment  was  to  be  necessarily  made  for  the 
purpose  indicated.  The  fund  was  not  to  be  left  in  his 
hands  or  set  apart  for  any  purpose,  other  than  as  dis- 
bursement. So  that  the  direction  to  pay  to  the  attorney, 
was  not  more  than  a  direction  to  perform  the  condition 
upon  which  Campbeirs  right  to  have  the  fund  set  apart, 
depended. 

As  in  all  that  would  follow  the  order,  Campbell  would 
act  for  his  own  personal  interest  and  not  as  assignee,  I 
am  of  opinion,  that  the  omission  to  pay  to  the  attorney, 
was  not  a  breach  of  duty  by  Campbell,  as  assignee,  and 
therefore  that  the  sureties  are  not  liable  for  the  omis- 
sion. 

Tlie  judgment  should  be  affirmed  with  costs. 

Truax  J.,  concurred. 
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AARON  B.  COHU,  as  Executor,  &c.,  Respondent 
V.  JOSEPH  HUSSON,  Appellant. 

Plaintiff— executor,  as  to  costs  ctgaiTist  on  verdict  of  Jury  when  a  set-off  is 
pleaded, — Construction  of  answer  on  question  of  costs,  as  to  whether  it 
sets  up  a  counier-claim  or  set-off. 

Where,  in  an  action  brought  by  a  plaintiff  as  executor,  defendant  answers, 
ajuong  other  things,  a  set-off,  and  there  is  a  general  verdict  for  the  de- 
fendant, he  is  entitled  to  have  his  costs  taxed  and  to  have  inserted  in  the 
judgment  an  awai'd  of  them  in  his  favor  against  the  plaintiff.  §§  32:^6 — 
1835  and  1836,  have  no  application  to  such  a  case. 

Where  matter  is  pleaded  both  as  a  counter-claim  and  as  a  set-off,  and  the 
prayer  prays  a  dismissal  of  the  complaint,  and  for  judgment  against  the 
plaintiff  on  the  counter-claim  and  set-off  for  the  amount  thereof,  yet  if 
the  averments  can  only  sustain  the  defence  of  set-off,  the  answer  will 
be  regai'ded  on  the  question  of  costs  as  setting  up  a  defence  of  set-off 
only. 

The  question  as  to  whether  the  costs  so  awarded  by  the  judgment  should 
be  paid  by  the  estate,  or  by  the  plaintiff  pei'sonally,  not  being  before 
the  court,  was  not  passed  on. 

Before  Sedgwick,  Ch.  J.,  and  Dugro,  J. 

Decided  March  6,  1889. 

The  action  was  commenced  by  one  Edward  Ralph. 
The  complaint  counted  on  a  promissory  note  for  $750, 
made  by  defendant  to  the  order  of  Henry  S.  Cohu, 
dated  December  11,  1878,  payable  four  months  after 
date,  and  alleged  that  prior  to  the  commencement  of  the 
action  said  Cohu  died  intestate,  and  letters  of  adminis- 
tration were  duly  issued  to  certain  persons  who  prior  to 
the  commencement  of  the  action,  and  after  the  maturity 
of  the  note,  assigned  and  transferred  it  to  the  plaintiff. 
A  supplemental  complaint  was  pursuant  to  an  order  in 
that  behalf  made,  served  by  Joseph  S.  Cohu,  averring  that 
Edward  Ralph  had  died  subsequent  to  the  commence- 
ment of  the  action ;  that  letters  of  administration  were 
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duly  issued  on  his  estate,  and  that  the  administrator  had, 
subsequent  to  the  commencement  of  the  action  and  after 
the  maturity  of  the  note,  assigned  and  transferred  it  to 
him,  Joseph  S.  Cohu,  for  value. 

The  defendant,  by  his  amended  answer  to  the  original 
complaint  and  his  answer  to  the  supplemental  complaint^ 
set  up,  among  other  things,  "  as  and  for  a  third  defence 
and  by  way  of  counterclaim  and  set-off,"  a  promissory 
note  for  $1,000,  made  and  delivered  by  said  Henry  S. 
Cohu  to  him,  bearing  date  the  first  day  of  June,  1878, 
payable  six  months  after  date,  alleged  that  said  note 
remained  wholly  due  and  unpaid,  and  insisted  that  it 
was  in  his  hands  a  valid  subsisting  set-off  against  the 
note  sued  on. 

Tlie  prayer  of  this  answer  was  that  the  complaint  be 
dismissed,  and  that  defendant  have  judgment  on  this 
counterclaim  ant  set-off  for  $1,000,  with  interest  and 
costs. 

After  this  Joseph  S.  Cohu  died  leaving  a  will  appoint- 
ing the  present  plaintiff  Aaron  B.  Cohu  executor,  and 
an  order  was  made  on  application  of  the  counsel  for 
Aaron  B.  Cohu,  substituting  him  as  executor  of  the  will 
of  Joseph  S.  Cohu  as  plaintiff,  in  place  and  stead  of 
Joseph  S.  Cohu,  reviving  and  continuing  the  action  in 
the  name  of  Aaron  B.  Cohu,  as  executor  of  the  will  of 
Joseph  S.  Cohu,  and  restoring  the  action  as  so  revived  to 
the  day  calendar  for  trial  with  the  same  force  and  effect 
as  if  said  action  had  been  instituted  in  the  first  instance 
in  the  name  of  the  substituted  plaintiff.  Thereafter  the 
issues  joined  were  tried  before  the  court  and  a  jury,  and 
the  trial  resulted  in  a  general  verdict  for  the  defendant. 
Defendant  presented  a  bill  of  costs  to  the  clerk  and 
requested  him  to  adjust  it  and  insert  the  adjusted  amount 
in  the  judgment.  The  clerk  refused  to  tax  the  bill  with- 
out a  certificate  under  §§  1835  and  1836  of  the  Code, 
to  which  refusal  the  defendant  excepted.  Defendant 
then  moved  at  special  term  for  a  review  of  the  clerk's 
ruling,  and  for  an  allowance  of  the  bill  of  costs.    The 
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court  at  special  term  denied  the  motion,  writing  as  fol- 
lows :  "  The  plaintiff  did  not  recover  in  this  action  be- 
cause the  defendant  had  a  counter-claim  against  him  as 
executor^  that  was  as  large  as  his  claim  against  the 
defendant.  Costs  cannot  be  recovered  against  the 
plaintiff  under  §§  1835  and  1836  of  the  Code  of  Civil 
Procedure,  because  no  judgment  for  a  sum  of  money 
only  has  been  rendered  against  him  in  his  representative 
capacity  (§  1835),  and  no  demand  was  made  as  required  by 
§  1836,  before  the  commencement  of  an  action.  Section 
1836  contemplates  that  before  costs  should  be  awarded 
against  an  executor  there  shall  have  been  a  demand  for 
payment  of  the  claim  and  a  refusal  of  the  executor  to 
comply  with  such  demand.  There  is  no  evidence  before 
me  of  such  demand  and  refusal.  Section  3246  does  not 
enlarge  the  defendant's  rights  to  costs.  Motion  denied 
without  costs." 

From  the  order  denying  the  motion  entered  on  this 
decision,  the  present  appeal  is  taken  by  the  defendant. 

Ahram  Klingy  attorney  and  of  counsel  for  respondent, 
argued : — 

I.  Section  1835  of  the  Code  provides  that  where  judg- 
ment is  rendered  against  an  executor  or  administrator  in 
an  action  brought  against  him  in  his  representative  ca- 
pacity, costs  shall  not  be  awarded  against  him.  In  this 
case  an  action  was  brought  against  the  plaintiff  in  his 
representative  capacity  upon  the  note  set  forth  by  tlie 
defendant  in  his  counterclaim,  and  upon  which  he  suc- 
ceeded. It  will  be  seen  upon  an  examination  of  section 
506  of  the  Code,  that  a  person  may  set  up  as  a  defence 
a  counterclaim  in  an  action  brought  by  an  executor  or 
administrator  in  the  same  manner  as  if  he  has  originally 
brought  his  action  thereon  against  such  executor  or 
administrator,  and  he  is  not  required,  under  this  section 
of  the  Code,  to  bring  a  separate  action.  It  is  therefore 
manifest  that  the  defendant's  counterclaim  under  sec- 
tion 506  of  the  Code,  and  upon  which  he  succeeded,  is 
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an  action  against  the  executor  in  his  representative 
capacity  as  provided  by  section  1835  of  the  Code,  and 
the  same  rule  must  prevail  as  if  the  defendant  had 
brought  an  affirmative  action  against  the  plaintiff  as 
executor. 

II.  By  section  1836  of  the  Code,  before  the  defendant 
could  succeed  upon  his  claim  set  forth  in  his  answer  and 
be  entitled  to  costs,  he  must  show  that  his  demand  w^as 
presented  within  the  time  allowed  by  notice,  or  that 
the  claim  was  unreasonably  resisted  or  neglected,  or  that 
the  defendant  refused  to  refer  the  claim  as  prescribed 
by  law,  in  which  event  the  court  will  furnish  a  certificate 
as  required  by  that  section  of  the  Code.  In  this  case  it 
is  not  pretended  that  Uusson  ever  presented  the  note  or 
that  it  was  unreasonably  resisted,-  and  no  certificate  was 
ever  obtained  from  the  judge  before  whom  the  case  was 
tried,  and  the  clerk  properly  refused  to  tax  the  costs  as 
required  by  section  1836  of  the  Code.  It  has  been  held 
that  a  counterclaim  is  an  affirmative  cause  of  action  in 
favor  of  the  party  pleading  it,  and  it  has  the  same  effect 
as  if  an  action  had  been  brought  by  him  against  the 
executor  or  aditiinistrator.  It  has  been  urged  that  by 
section  3246  of  the  Code  an  action  may  be  brought  by 
or  against  an  executor  or  administrator  in  his  represen- 
tative capacity,  and  costs  must  be  awarded  as  by  or 
against  a  person  prosecuting  or  defending  in  his  own 
right  except  as  otherwise  prescribed  by  sections  1835 
and  1836  of  the  Code,  which  does  not  change  the  situa- 
tion as  claimed  by  the  appellant. 

Edward  P.  Wilder y  attorney  and  of  counsel  for  ap- 
pellant, argued : — 

I.  Sections  1835  and  1836  have  no  application  to  this 
case ;  nor  would  a  certificate  under  those  sections  be 
appropriate  to  this  action.  Those  sections  relate  exclu- 
sively to  actions  against  executors  and  administrators. 
This  is  not  such  an  action.  They  relate  to  the  punish- 
ment of  executors,  etc.,  who  unreasonably  resist  the 
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payment  of  just  claims  against  their  deceased.  No 
question  of  that  sort  arises  here. 

The  learned  judge  below  asserts  in  his  *' Opinion" 
that  the  counterclaim  was  against  the  plaintiff  as  exec- 
utor. An  inspection  of  the  defendant's  amended  answer 
will  show  this  to  be  error.  The  counterclaim  was  not 
even  against  plaintiff's  testator,  Joseph  S.  Cohu — much 
less  could  it  run  against  plaintiff  as  his  executor. 
Neither  plaintiff  nor  his  testator  was  ever  under  any 
duty  to  pay  the  $1,000  note  set  up  in  the  counterclaim. 
Nor  yet  was  Ralph,  their  predecessor.  No  affirmative 
judgment  for  any  sum  of  money  could  be  rendered  in 
this  action  against  either  the  plaintiff  as  an  executor,  or 
any  of  his  predecessors  on  this  record.  Hence  no  de- 
mand upon  plaintiff  would  have  been  proper,  and  no 
right  to  costs  could  have  grown  out  of  such  demand. 
The  set-off  if  established,  defeats  the  action,  but  it  does 
not  authorize  an  affirmative  judgment  against  the  as- 
signee. Code,  §§  503,  506 ;  Code,  §  503,  last  clause. 
The  Code  provides  precisely  how  such  costs  shall 
be  taxed,  and  that  the  judgment  for  such  costs  shall 
run  against  the  executor  personally  in  form,  but  shall 
in  fact  be  enforced  only  out  of  the  estate  which  he 
represents.  Code,  §  3246.  In  this  case  such  enforce- 
ment w^ould  be  out  of  the  estate  of  Joseph  S.  Cohu,  the 
plaintiff,  who  purchased  the  note  and  this  litigation  from 
Ealph's  administrator. 

II.  It  is  only  in  actions  against  executors  and  admin- 
istrators, not  in  actions  by  them,  that  any  exemption 
from  costs  is  provided  for.  Fox  v.  Fox,  22  How.  453 ; 
Howe  V.  Lloyd,  9  Abh.  N.  S.  257 ;  2  Lans,  235.  The 
statute  applies  to  actions,  not  counterclaims  or  set-offs. 
And  the  action  must  have  been  commenced  against  the 
executor.  If  only  revived  and  continued  against  him, 
costs  follow  a  verdict  against  him  as  a  matter  of  course. 
Merritt  v.  Thompson,  27  iV^  T.  225 ;  Lemen  v.  Wood, 
16  ffow.  285 ;  Benedict  v.  Caffe,  3  Duer.  669 ;  Mitchell 
V.  Mount,  17  Abb.  213.     A  fortiori  must  this  rule  apply 
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when  an  executor  himself  revives  and  prosecutes  an 
action  to  ultimate  failure  and  defeat.  A  plaintiff  who 
sues  as  executor,  on  judgment  being  rendered  against 
him,  is  liable  for  costs,  either  personally  or  to  be  paid 
by  the  estate,  in  all  cases  where  one  suing  in  his  own 
right  would  pay  costs.  Curtis  v.  Dutton,  4  Sand.  719 ; 
Woodruff  V,  Cook,  14  How.  481 ;  Columbian  Ins.  Co.  r. 
Stevens,  37  N.  Y.  536 ;  35  How.  101 ;  4  Ahh.  K  8. 
122;  Feig  v.  Wray,  3  Civ.  Pro.  R.  159;  64  How.  391; 
Hood  V.  Hood,  12  Daly,  114. 

III.  The  action  being  one  at  common  law  for  the  re- 
covery of  money  only,  and  plaintiff  having  failed  to  re- 
cover, defendant  is  entitled  to  costs,  as  of  course.  Code, 
§  3229. 

By  the  Court. — Sedgwick,  Ch.  J. — ^The  action  was 
upon  a  promissory  note,  made  by  the  defendant.  The 
plaintiff  assumed  to  represent  the  estate  of  Joseph  S. 
Cohu,  deceased. 

The  answer,  among  other  things  alleged,  that  the 
amount  of  a  certain  note  made  by  one  Henry  Cohu 
should  be  offset  against  the  plaintiff's  demand.  The 
defendant  succeeded  in  establishing  this,  for  reasons 
not  necessary  to  consider.  It  is  not  material  that  Henry 
Cohu  had  died.  It  may  be  material  to  say,  that  the  off- 
set would  not  lead  to  a  recovery  of  a  judgment  for  any 
sum  of  money  against  the  plaintiff  representing  Joseph 
S.  Cohu,  and  that  the  defence  of  off-set  was  equivalent 
to  a  defence  of  extinguishment  or  payment. 

The  result  was  that  the  plaintiff  failed  to  establish  his 
action.  As  for  that  reason  he  was  not  entitled  to  costs, 
the  defendant  was  entitled  to  them,  unless  the  plaintiff 
was  exempt  from  liability  for  costs  because  he  was  an 
executor. 

The  3246th  section  of  the  Code  says,  that  in  an  action 
brought  by  an  executor,  in  his  representative  capacity, 
costs  must  be  awarded  as  in  an  action  by  a  person  pros- 
ecuting in  his  own  right,  except  as  otherwise  prescribed 
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by  sections  1835  and  1836.  These  last  sections  regulate 
only  the  award  of  costs  in  an  action  brought  against  an 
executor. 

I  think,  therefore,  that  the  clerk  should  have  taxed 
the  costs  and  have  inserted  in  the  judgment  an  award 
of  them  in  favor  of  the  defendant  against  the  plaintiff. 
Section  3246  directs,  as  to  whether  the  estate  or  the 
plaintiff  personally,  shall  pay  them.  This  is  not  a  ques- 
tion here. 

The  order  should  be  reversed  with  $10  costs,  and  an 
order  entered  reversing  decision  of  clerk,  with  proper 
directions  to  him. 

DuGRO,  J.,  concurred. 


OSWALD  OTTENDORFER,  et  al.,  as  Executors, 
&c.,  Appellants  v.  MAICHO  FORTUNATO,  Re- 
spondent. 

Municipal  ordinances.  Effect  of  a  subsequent  ordinance  limiting  the  ex- 
tent of  an  improvement  authorized  by  a  prior  one  upon  a  contract  made 
under  sucli  prior  one  for  the  doing  of  the  work  thereby  authorized — ^<?  to 
injunction  against  contractor  enjoining  him  against  prosecuting  his  work 
except  to  the  extent  authorized  hy  the  subsequent  ordinance. 

Where  a  municipal  ordinance  authorizes  certain  work  and  a  contract  is 
entered  into  between  a  contractor  and  the  municipality  throuorh  its 
proper  officer  in  conformity  with  such  ordinance  for  the  doing  of  such 
work,  such  contract  remains  in  full  force  with  the  liabilities  of  the  re- 
spective paities  that  the  law  attaches  thereto,  notwithstanding  the 
passage  of  a  subsequent  ordinance  altering,  diminishing,  or  limiting 
the  extent  to  which  the  work  was  authorized  by  the  first  ordinance. 

Until  the  municipality  acts  on  the  later  ordinance,  and  by  its  proper 
authorities  forbids  the  contractor  going  on  under  his  contimct,  he  has 
the  right  to  pursue  the  work  in  conformity  therewith. 

Under  such  circumstances  a  citizen  of  the  municipality  claiming  that  he 
will  be  seriously  injured  by  the  prosecution  of  the  work  beyond  the 
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extent  authorized  by  the  later  ordinance,  cannot  enjoin  tlie  coDtractor 
from  proceeding  with  his  worlc  in  conformity  with  his  contract.     • 

Before  Sedgwick,  Ch.  J.,  and  Dugro,  J. 

Decided  March  5,  1889. 

Appeal  by  plaintiffs  from  an  order  dissolving  a  pre- 
liminary injunction  and  denying  motion  for  the  coutin- 
uance  of  an  injunction. 

STATEMENT  OF  THE  CASE  BY  THE  COURT. 

In  March,  1888,  the  board  of  aldermen  passed  an 
ordinance,  that  12th  avenue,  from  133d  street  to  135th 
street,  be  regulated  and  graded,  the  curbstones  set  and 
sidewalks  flagged,  etc.,  under  the  direction  of  the  com- 
missioner of  public  works.  Afterwards  the  contract  for 
the  performance  of  the  work  was  duly  entered  into  by 
the  defendant  and  the  city.  The  defendant  legally 
proceeded  to  the  performance  of  the  work,  beginning 
at  the  south  end.  Before  the  work  passed  134th  street, 
the  common  council  passed  an  ordinance  that  the  "  ordi- 
nance adopted,  etc.,  providing  that  12th  avenue  from 
133d  to  135th  streets  be  regulated  and  graded,  etc., 
under  the  direction  of  the  commissioner  of  public  works, 
be  and  it  hereby  is  amended  to  read  as  follows :  That 
12th  avenue  from  133d  to  134th  streets  be  regulated 
and  graded,  the  curbstones  set  and  sidewalks  flagged  a 
space  four  feet  wide  through  the  centre  thereof,  under 
the  direction  of  the  commissioner  of  public  works." 

The  plaintiffs  were  owners  of  vacant  land  on  12tli 
avenue  from  134th  to  135th  streets  and  the  complaint 
averred  that  this  land  would  be  damaged  if  the  work 
proceeded  beyond  134th  street.  It  was  averred  that 
the  damage  would  be  caused  by  a  deep  cut  through  the 
land,  being  made  by  the  improvement,  into  which  sand, 
of  great  value,  would  run  from  the  plaintiffs'  land. 
After  the  passing  of  the  last  ordinance,  the  plaintiffs  re- 
quested the  defendant  to  refrain  from  going  on  with  the 
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work  beyond  134th  street.  The  defendant  refused  to 
refrain  as  requested,  and  the  plaintiffs  brought  this  action 
for  an  injunction  to  enjoin  the  defendant  from  proceed- 
ing with  the  work  beyond  134th  street.  A  preliminary 
order  of  injunction  was  made.  This  was  vacated  upon 
motion  and  this  appeal  is  from  the  order  made  upon 
that  motion. 

John  C.  Shaw  J  attorney  and  of  counsel  for  appellants, 
argued : — 

The  common  council  has  the  sole  authority  to  determine 
whether  a  street  shall  be  regulated  and  graded  and  to 
what  extent.  Charter  1873,  section  17,  subd.  10 — as 
amended  June  13,  1873;  Matter  of  Egberts,  25  Hun 
371.  The  fact  that  the  commissioner  of  public  works 
had  entered  into  a  contract  for  the  regulating  and 
grading  of  the  street  according  to  the  terms  of  the  first 
resolution,  did  not  prevent  the  common  council  from 
passing  another  resolution  rescinding  the  first  ordinance 
or  modifying  it  by  limiting  the  work,  so  that  only  a 
smaller  portion  of  the  avenue  should  be  regulated  and 
graded.  The  power  to  pass  this  ordinance  is  a  legis- 
lative power,  and  it  is  well  settled  by  authority  that  it 
was  not  competent  for  the  municipality  to  tie  up  and 
embarrass  the  execution  of  their  public  duties,  whether 
legislative  or  executive,  by  contract  or  otherwise;  in 
other  words,  it  was  not  in  the  power  of  the  common 
council  to  bind  its  legislative  capacity  by  any  contract 
so  as  to  disable  itself  from  enacting  any  law  that  might 
be  deemed  essential  for  the  public  good.  Britton  v.  The 
Mayor,  21  How.  251.  A  similar  question  was  decided 
in  the  Court  of  Appeals  in  the  matter  of  the  Protestant 
Episcopal  Church  School,  46  N.  Y.  178.  The  only 
question  that  can  arise  in  either  of  the  two  cases  above 
cited,  is  as  to  the  responsibility  of  the  city  to  the  con- 
tractor for  damages  for  breach  of  the  contract,  and  as 
to  that  question  it  is  now  well  settled  that  the  city 
would  be  liable  in  such  a  case.     Baird  i?.  Mayor,  83  N. 

Vol.  XXIV— 32 
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Y.  254.  There  wiis  annexed  to  the  opposing  affidavits 
below  an  opinion  of  the  corporation  council  to  the  effect 
that  the  resolution  of  October,  1888,  amending  the  or^ 
dinance  so  as  to  restrict  the  work  to  a  point  coincident 
with  134th  street  would  not  affect  in  any  way  the  con- 
tract of  the  defendant  with  the  department  of  public 
works  or  the  contractor  s  rights  under  the  contract.  It 
is  apparent  in  view  of  the  decision  in  the  two  cases 
above  quoted,  viz.:  Britton  v.  Mayor,  21  IIoio.  251,  and 
the  Prot.  Episcopal  Cliurch  School,  46  Ji.  Y.  176,  that 
this  contention  on  behalf  of  the  city  is  without  founda- 
tion. 

There  is  no  such  thing  as  a  vested  right  to  the  per- 
formance of  a.  contract.  If  there  were  the  contractor 
could  file  a  bill  in  a  court  of  equity  for  the  specific 
performance  of  the  contract.  The  city  could  break  its 
contract,  but  would  remain  liable  for  damages  for  such 
breach. 

Charles  W.  Dayton^  attorney  and  of  counsel  for 
respondent,  argued : — 

I.  No  authority  was  cited  below  to  establish  the  posi- 
tion that  a  citizen  can,  in  an  action,  restrain  the  per- 
formance of  a  public  work  under  a  contract  lawfully 
made  and  carried  on. 

IL  The  mayor,  etc.,  are  making  the  improvements  in 
question.  The  defendant  is  the  instrument  of  the  muni- 
cipality. If  plaintiffs  are  being  injured,  they  should 
look  to  the  city  for  damages ;  if  they  are  entitled  to  (m 
injunction,  it  should  be  against  the  power  which  set  and 
keeps  the  defendant  in  motion,  and  as  the  city  is  not  a 
party  to  the  action  no  injunction  should  be  granted. 
The  moving  papers  do  not  allege  fraud,  bad  faith,  or 
illegal  conduct,  and  Morgan  v.  City  of  Binghampton, 
1 02  N,  Y,  504,  is  applicable.  The  plaintiffs'  contention 
amounts  to  this :  That  it  is  in  the  power  of  the  city  to 
annul  a  part  of  a  contract  lawfully  entered  into  and 
begun,  and  that  the  court,  upon  the  complaint  of  a  citi- 
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zen,  will  enjoin  one  party  to  that  contract  without  notice 
to  the  other.  It  is  submitted  that  this  position  is  wholly 
untenable. 

III.  The  "  Matter  of  the  Protestant  Episcopal  School," 
46  If.  Y.  178,  cited  by  the  plaintiffs,  was  an  application 
to  vacate  an  assessment,  because  proposals  were  adver- 
tised for  prior  to  the  passage  of  the  act  which  authorized 
the  construction  of  a  sewer.  The  court  held  that  "  An 
assessment  for  a  sewer  contracted  for  before  such 
general  plan  had  been  devised  was  void." 

It  will  be  readily  seen  that  this  authority  has  no 
application  to  the  case  at  bar-  The  facts  are  entirely 
different  and  the  element  of  "legislative  control"  is 
wholly  wanting. 

By  the  Court. — Sedgwick,  Ch.  J. — The  amending 
ordinance  did  not  abrogate  the  contract  or  affect  its 
obligations.  Baird  t?.  The  Mayor,  83  N.  Y.  259.  How- 
ever, "  the  cit3'^  could  break  its  contract  but  would  remain 
liable  for  such  breach."  In  this  case,  unless  the  contract 
was  broken  by  the  city,  the  authority  of  the  defendant 
to  complete  the  contract  was  continued.  The  breach 
referred  to,  is  such  an  one  as  would  be  a  prohibition  to 
the  contractor  from  going  on  with  the  work. 

The  amending  ordinance  was  not  retroactive.  The 
contract  remained  in  full  force  with  the  liabilities  of  the 
respective  parties  that  the  law  attaches  to  such  a  con- 
tract. Until  the  corporation  acted  upon  the  ordinance 
and  by  its  proper  authorities  forbade  the  contractor 
going  on  under  the  contract,  he  had  a  right  to  pursue 
the  work.  In  fact,  the  commissioner  of  public  works 
insisted  that  the  work  was  to  be  prosecuted.  I  do  not 
see  that  this  case  is  like  the  c^e  of  the  Protestant 
Episcopal  School,  46  N.  Y.  179.  There  was  involved  a 
competent  prohibition  of  the  work,  enacted  by  the  leg- 
islature of  the  state,  and  which  directed  both  the  city 
and  the  contractor.  The  power  of  the  legislature  could 
not  be  foreclosed  "  by  any  contract  of  a  municipal  cor- 
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poration."  The  law  created  at  once  a  duty.  In  the 
present  case,  whether  or  not  there  was  a  breach  of  con- 
tract, in  a  prohibition  from  continuing  the  contract,  is 
a  matter  of  fact.  The  passing  of  the  amending  ordinance 
is  evidence  perhaps  of  an  intention  on  the  part  of  the 
common  council,  that  the  work  should  be  stopped  some 
time  in  the  future.  That  intention  was  not  carried  into 
effect,  and  indeed  was  not  shared  by  all  of  the  agents  of 
the  corporation,  which  was  a  party  to  the  contract.  The 
contract  therefore  was  an  authority  for  the  defendant 
to  continue  his  work. 

I  am  of  opinion,  that  the  order  should  be  affirmed 
with  $10  costs. 

DuGRO,  J.,  concurred. 


EDWARD  M.  JOHNSON,  Respondent  v.  THE  AMER- 
ICAN WRITING  MACHINE  CO.,  Appellant. 

SUUiUe  of  LimUcUions — Amendment  to  complaint  on  the  trial— Evidence 

under  same^  etc. 

Plaintiff  brought  an  action  in  September  1886,  to  reeoyer  for  services  per- 
formed from  April,  1880,  to  July ,  1881,  and  one  of  the  defences  set  ap  in 
the  answer  was  the  statute  of  limitations,  yet  plaintiff  went  to  trial  with- 
out asking  to  amend  his  complaint,  and  on  the  tiial  was  allowed,  the 
defendant  objecting,  to  amend  his  complaint  by  alleging  **that  heims 
not  to  be  paid  for  his  services  until  the  defendant  was  able  to  pay  run- 
ning expenses,  and  was  also  allowed  to  prove,  defendant  still  objectino:, 
that  the  defendant  became  able  to  pay  its  running  expenses  on  the  1^ 
day  of  January,  1883."  Held,  that  the  motion  to  amend  should  have  been 
denied  on  the  gix>und  of  the  plaintiff's  laches  in  moving  for  amendment. 
It  is  no  answer  that  the  defendant  was  not  misled  in  his  defence.  The 
plaintift's  motion  should  have  been  denied.  Another  reason  for  rever- 
sal is,  that  against  the  objection  of  the  defendant,  the  plaintiff  was 
allowed  to  show  that  defendant  became  able  to  pay  ninning  expense* 
in  1883."  This  was  the  reception  of  evidence  on  an  issue  not  presented 
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by  the  complaint,  in  other  words^  the  complaint  as  amended  did  not 
state  the  cause  of  action  on  which  plaintiff  recovered.  That  the  defend- 
ant became  able  to  pay  its  ininning  expenses  was  a  condition  precedent, 
which  should  have  been  alleged  in  the  complaint,  and  it  was  error  to 
admit  evidence  of  such  material  fact  or  condition  not  so  alleged. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  JJ. 

Decided  March  5,  1889. 

Hinsdale  &  SpraguCy  attorneys,  and  Edward  JS. 
Sprague  of  counsel  for  appellant,  argued : — 

The  court  erred  in  allowing  the  complaint  to  be 
amended  on  the  trial  without  giving  defendant  time  for 
preparation  to  meet  the  new  issue  of  fact.  The  action 
was  begun  May  18,  1887.  The  original  complaint 
alleged  services  rendered  between  April  1,  1880,  and 
July  1,  1881,  to  which  defendant  (besides  denying  the 
contract  of  employment  and  promise  to  pay)  pleaded 
the  statute  of  limitations  so  far  as  regarded  services 
rendered  prior  to  May  18,  1881.  This  answer  was 
served  nearly  a  year  before  the  trial,  and  the  defect  in 
the  cause  of  action  as  pleaded  thus  brought  to  the  atten- 
tion of  plaintiff's  counsel,  who  must  have  known,  during 
all  that  long  period,  that  defendant  would  make  on  the 
trial  the  exact  objection  which  was  made,  and  that  if 
the  proof  conformed  to  the  pleading  the  objection  would 
be  a  fatal  one.  Nevertheless  plaintiff  made  no  attempt 
to  amend  either  of  course  or  by  leave ;  but  on  the  trial, 
to  avoid  an  inevitable  nonsuit,  he  asked  permission  to 
insert  a  new  allegation  entirely  outside  of  the  frame- 
work of  his  complaint,  relating  to  a  fact  of  unusual  occur- 
rence in  such  transactions,  and  the  existence  of  which 
(if  it  had  any  except  in  the  legal  exigencies  of  his  case) 
he  knew  just  as  well  when  the  answer  was  served, 
nearly  a  year  before,  as  he  did  then.  He  asked  leave 
to  amend  his  complaint  by  alleging  that  the  services, 
though  rendered  more  than  six  years  prior  to  the  com- 
mencement of  the  action,  were  not  to  be  paid  for  until 
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the  company  should  begin  to  earn  operating  expenses, 
We  contend  that  the  allowance  of  the  amendment  was 
not,  under  the  circumstances,  "  in  furtherance  of  jus- 
tice," nor  upon  terms  which  should  have  been  regarded 
as  "just,"  and  that  it  was  an  abuse  of  discretion  which 
calls  for  a  reversal  of  the  judgment. 

The  provisions  of  both  the  new  and  old  Codes  evi- 
dently contemplate  that  the  power  of  amendment  shall 
be  exercised  with  care,  and  with  due  regard  to  the 
rights  of  the  other  party.  And  such  has  been  the 
course  of  the  decisions,  both  before  and  under  the  Codes, 
Hofnagle  v.  Leavitt,  7  Cow.  517,  presented  simDar 
questions  to  the  one  at  bar.  There  the  defendants  had 
relied  upon  technical  objections  to  complaint,  and  had 
not  prepared  for  trial  upon  the  merits.  The  court  on 
appeal  held  (reversing  a  judgment  for  plaintiff),  that 
while  it  was  proper  to  amend  the  complaint  to  conform 
to  the  proof,  there  should  have  been  a  new  triaL  to 
enable  defendant  to  prepare  his  defence.  In  the  case 
at  bar  we  do  not  need  to  rely  upon  such  an  extreme 
doctrine,  because  here  the  defendant  did  not  rely  wholly 
upon  a  technical  defence,  but  fully  prepared  for  trial  on 
the  merits,  so  far  as  the  claim  presented  in  the  plead- 
ings was  concerned.  Union  Bank  v.  Mott,  11  App.  42, 
is  a  leading  case  upon  the  subject.  It  is  there  laid  down 
as  a  fundamental  rule  that  an  amendment  upon  the  trial 
should  never  be  granted  at  the  expense  of  the  opposite 
party ;  that  on  allowing  an  amendment  necessary  to 
complete  the  facts  alleged  which  otherwise  would  not 
show  a  cause  of  action  (precisely  this  case),  defendant 
should  be  allowed  to  answer  as  a  matter  of  right,  and 
that  in  such  case  the  court  cannot  require  that  testi- 
mony already  taken  in  the  case  should  stand.  To  same 
effect,  Harriott  v.  Wells,  9  Bosw.  63 ;  Ballou  o.  Parsons, 
11  Hun,  602.  In  Wild  v.  Hexter,  50  Barb.  448,  it  is 
held  that  if  defendant  makes  it  appear  that  he  is  misled 
or  surprised,  the  amendment  can  be  allowed  at  the  trial 
only  upon  terms ;  "  usually  that  the  trial  be  postponed 
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and  the  party  asking  the  favor  pay  costs."  This  court 
said  in  Bruenich  v.  Wesselmann,  49  Super.  Ct.  31,  34, 
that  if  upon  a  motion  to  amend  made  upon  the  trial  it 
becomes  necessary  that  the.  other  party  should  have 
further  opportunity  to  make  proof,  the  application 
therefor  ought  to  be  granted.  And  the  court  of  appeals, 
in  the  case  of  Romeyn  i;.  Sickles,  108  i\r.  Y,  650,  uses 
very  emphatic  language,  which  fully  covers  the  point 
at  issue  here.  "The  pleadings  could  not  lawfully  be 
amended  in  a  material  respect,  except  at  a  time  which 
would  give  the  party  against  whom  the  amendment  is 
allowed  a  right  and  opportunity  to  meet  by  proof  the 
allegations  made  against  him.  There  are  cases  which, 
having  proceeded  in  disregard  of  the  pleadings,  and 
wherein  the  whole  case  has  been  presented  by  both  par- 
ties in  their  proofs,  without  objection,  in  which  an 
amendment  has  been  allowed,  after  the  evidence  is 
closed,  to  conform  the  pleadings  to  the  proof ;  so,  also, 
where  the  court  can  see  that  a  trial  has  been  had  upon 
the  real  issue  without  objection,  it  will  not  disturb  a 
recovery,  ....  but  when  the  objection  has  been  prop- 
erly taken,  or  an  exception  presents  the  question,  it  is 
fatal  to  a  recovery  that  it  does  not  conform  in  all  ma- 
terial respects  to  the  allegations  of  the  pleadings." 

It  is  difficult  to  resist  the  application  of  these  well 
settled  principles  to  the  case  at  bar.  The  change  was 
emphatically  a  material  one,  amounting  almost  to  a  new 
cause  of  action.  It  brought  up  questions  of  fact,  as  to 
the  business  done  by  the  company,  which  were  so 
clearly  irrelevant  to  the  issue  as  presented  by  the  plead- 
ings, and  which  so  evidently  required  a  detailed  exami- 
nation of  the  books  and  affairs  of  the  company,  that  it 
should  not  have  needed  the  assertion  of  counsel,  and  his 
offer  of  proof,  to  have  convinced  the  court  that  defend- 
ant was  unprepared  to  try  those  questions ;  yet  the 
court  allowed  the  plaintiff,  who  had  been  guilty  of 
such  laches  in  asking  for  the  amendment,  to  practically 
take  an  inquest  against  the  defendant,  on  the  proof  of 
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facts  not  even  suggested  by  the  pleadings  and  upon 
which  defendant  was  unprepared. 

Charles  M,  Stabler ^  attorney  for  respondent,  argued : — 

I.  The  amendment  of  the  complaint  was  clearly 
within  the  power  of  the  court,  Code,  §§  539,  540,  and 
723. 

II.  The  defendant  was  not  prejudiced  by  the  amend- 
ment. (1)  The  amendment  did  not  set  up  a  new 
cause  of  action,  but  merely  inserted  a  material  allega- 
tion affecting  the  time  of  accruing  of  the  cause  of  action 
already  pleaded.  Davis  v,  N.  Y.,  L.  E.  &.  W.  R.  Co.,  17  N. 
E.  Rep.  733 ;  Court  of  Appeals,  June  29, 1888 ;  Copeland 
V.  Johnson  Mfg.  Co.,  3  N.  Y.  Supjjlement  42,  opinion  of 
Daniels,  J. ;  see  also  Minton  v.  Home  Benefit  Soc,  1 
JNT.  Y,  Supplement^  838 ;  a  case  of  amendment  very 
similar  in  nature  and  scope  to  the  one  in  question. 
(2)  The  plaintiff  submitted  no  "  proof  "  either  by  affi- 
d<avit  or  other  sworn  statement,  that  it  was  prejudiced 
by  the  amendment.  Defendant's  counsel  merely 
claimed  that  he  was  unprepared  to  try  that  issue,  but 
did  not  even  go  so  far  as  to  state  that  defendant  was  in 
fact  "  actually  "  prejudiced  by  the  amendment.  It  is 
not  likely  he  would  have  omitted  such  a  statement  if  he 
had  thought  it  possible  to  prove  that  the  company  was 
paying  running  expenses  prior  to  May  18, 1881.  Under 
the  Code  and  cases  he  was  bound  to  "  prove  "  that  he 
was  "  actually  misled  "  "  to  his  prejudice  "  by  the  plaint- 
iff "  substantially "  changing  the  claim.  The  amend- 
ment did  not  change  the  claim  at  all,  but  merely  the 
time  of  payment.  Code,  §§  539,  723 ;  Catlin  v,  Gunter, 
11  N.  Y.  368,  374,  top ;  Place  v.  Minster,  65  lb.  89, 
98,  bottom. 

III.  But  if  defendant  had  proved  all  these  matters, 
yet  even  then  the  amendment  was  discretionary  with 
the  court,  and  this  discretion  will  not  be  interfered  with 
except  for  clear  and  substantial  reasons.     Code,  §  539, 
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last  two  sentences.     Dougherty  v.  Valloton,  38  H.  T. 
Super.  Cty  455. 

By  the  Court. — Truax,  J. — The  issues  to  be  detei> 
mined  as  presented  by  the  original  pleadings,  were 
whether  the  plaintiff  rendered  services  to  the  defendant  at 
its  request,  from  the  1st  day  of  April,  1880,  to  the  1st  day 
of  July,  1881,  and  the  value  of  those  services. 

The  plaintifE  was  allowed^  the  defendant  objecting, 
to  amend  his  complaint  on  the  trial  by  alleging  that 
he  was  not  to  be  paid  for  his  services  until  the  defend- 
ant was  able  to  pay  running  expenses  ;  and  he  was  also 
allowed  to  show,  the  defendant  still  objecting,  that  the 
defendant  became  acble  to  pay  its  running  expenses  on 
the  1st  day  of  January,  1883. 

The  action  was  begun  in  September,  1886.  It  was 
tried  May  24,  1888. 

One  of  the  defences  set  up  in  the  answer  was  the 
statute  of  limitations.  The  plaintiff,  on  the  29th  day 
of  July,  1886,  before  the  commencement  of  the  action, 
wrote  a  letter  to  the  defendant  in  which  he  referred  to 
the  financial  condition  of  the  defendant,  and  to  the  fact 
that  he  had  a  claim  against  the  defendant. 

On  the  23d  day  of  December,  1887,  he  wrote  a  letter 
to  the  attorney  of  the  defendant,  which  letter  was  read 
and  used  by  his,  the  plaintiff's  attorneys,  on  the  trial, 
in  which  he  said  that  he  was  to  be  paid  for  his  services 
as  soon  as  the  defendant  should  realize  more  than  the 
running  expenses  of  its  business  ;  and  yet,  notwithstand- 
ing the  defence  of  the  statute  of  limitations,  which  was 
a  good  defence  as  matters  then  were,  he  went  to  trial 
without  asking  to  amend  his  pleading,  and  during  the 
trial  asked  and  was  granted  leave  to  amend  his  com- 
plaint as  above  stated. 

We  think  that  the  motion  to  amend  should  have  been 
denied  on  the  ground  of  the  plaintiff's  laches  in  making 
the  motion.  That  the  defendant  had  been  informed 
by  the  letters  above   referred  to  of  the  real  nature  of 
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plaintiff's  cause  of  action,  does  not  excuse  the  plaintiffs 
neglect*  to  properly  compare  his  complaint.  As  was 
said  by  the  Court  of  Appeals  in  Southwick  v.  The  First 
National  Bank,  61  How,  170,  "  it  is  no  answer  that  the 
defendant  was  probably  not  misled  in  his  defence.  A 
defendant  may  learn  outside  of  the  complaint  what  he 
is  sued  for,  and  thus  be  ready  to  meet  plaintiff's  case 
upon  the  trial.  .  He  may  even  know  what  he  is  sued  for 
when  the  summons  alone  is  served  upon  him,  yet  it  is 
his  right  to  have  a  complaint  to  learn  from  that  what  he 
is  sued  for,  and  to  insist  that  that  shall  state  the  cause 
of  action  which  he  is  called  upon  to  answer." 

We  think  that  the  orderly  administration  of  justice 
and  the  circumstances  disclosed  on  the  trial  of  this  case, 
required  that  the  plaintiff's  motion  to  amend  should 
have  been  denied ;  but  there  is  another  reason  why  the 
judgment  should  be  reversed. 

The  plaintiff  wjis  allowed  to  show,  the  defendant 
objecting,  that  the  defendant  became  able  to  pay  its 
running  expenses  in  1883.  This  was  an  issue  not  pre- 
sented by  the  amended  complaint.  In  other  words,  the 
complaint  as  amended  did  not  state  the  cause  of  action 
on  which  plaintiff  recovered. 

That  the  defendant  became  able  to  pay  its  running 
expenses  was  a  condition  precedent,  which  should  have 
been  alleged  in  the  complaint.  Tooker  v.  Arnoux,  76 
JSr,  Y.  397. 

It  was  error  to  allow  evidence  of  a  fact  that  was  not 
alleged  in  the  complaint. 

Judgment  and  order  reversed,  and  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 

SedgwicK;  Ch.  J.,  and  Dugro,  J.,  concurred. 
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CATHARINE  VICTORY,  Respondent  v.  BRIDGET 

FORAN,  Appellant. 

Practice  on  appeal — Order  appealed  from  must  be  duly  entered  and  appear 

in  the  printed  case. 

In  this  case,  although  the  notice  of  appeal  states  that  defendant  appeals 
from  dn  order  made  after  the  verdict  was  i*endered,  refusing  to  grant  a 
new  trial,  the  printed  ease  did  not  contain  any  such  order. 

Held,  that  the  court  will  not  review  on  appeal,  an  order  denying  a  motion 
for  a  new  trial,  unless  that  order  shall  have  been  formally  entered  and 
appears  in  the  printed  case  on  appeal. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  J  J. 

« 

Decided  March  5,  1889. 

Appeal  from  a  judgment  entered  upon  the  verdict  of 
a  jury,  and  from  an  order  refusing  to  grant  a  new  trial, 
made  after  verdict  was  rendered. 

G.  H.  <fe  F.  L.  Crawfordy  for  appellant. 

James  A.  OGormany  and  Christopher  Fine,  for  re- 
spondent. 

By  the  Court. — Truax,  J. — ^Although  the  notice  of 
appeal  states  that  the  defendant  appeals  from  the  judg- 
ment and  from  the  order  refusing  to  grant  a  new  trial 
made  after  the  verdict  was  rendered,  yet  the  case  does 
not  contain  any  such  order. 

We  have  frequently  held  that  we  will  not  review  on 
appeal  an  order  denying  o,^  motion  for  a  new  trial  unless 
that  order  shall  have  been  formally  entered  and  appears 
in  the  printed  case. 

There  was  no  error  in  the  way  the  case  was  presented 
to  the  jury.     In  fact,  there  are  but  two  exceptions  in 
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the  case ;  one  on  the  admission  of  testimony ;  the  other 
on  the  refusal  to  dismiss  the  complaint. 

The  first  exception  was  not  referred  to  by  the  appel- 
lant on  the  argument.  It  was  not  well  taken  because 
the  testimony  that  the  question  brought  forth  tended  to 
show  in  a  proper  way  the  defendant's  negligence.  Nor 
was  it  error  to  refuse  to  dismiss  the  complaint.  There 
was  evidence  that  would  warrant  the  jury  in  finding 
that  the  plaintiff  was  injured  without  negligence  on  her 
part  through  the  negligence  of  the  defendant. 

While  the  damages  seem  to  be  quite  large  we  can- 
not say  that  they  are  so  large  that  the  jury  must  have 
been  influenced  by  prejudice  or  passion  in  awarding 
them. 

Judgment  affirmed,  with  costs  to  the  respondent. 

Sedgwick,  Ch.  J.,  and  Dugro,  J.,  concurred. 


FRANCIS  A.  WILLIAMSON,  Respondent  v.  THE 
NEW  YORK,  NEW  HAVEN  and  HARTFORD 
RAILROAD  COMPANY,  Appellant. 

Common  carrier — Warehouseman — Duties  and  liabilities  of. 

At  the  close  of  the  plain tifTs  case  on  the  trial,  defendant  moved  to  dismiss 
the  complaint  on  the  ground  that  its  liability  as  a  common  cairier  had 
ceased,  owing  to  the  failure  of  the  defendant  to  call  for  his  goods;  and 
that  the  plaintiff  htid  failed  to  make  out  a  case  against  it  as  a  warehouse- 
man. The  motion  was  denied  and  the  defendant  excepted  to  the  rul- 
ing. 

Held,  that  this  iniling  was  not  erroneous.  The  failure  of  defendant  to 
deliver  goods  deposited  with  it  as  a  warehouseman,  placed  upon  it  the 
burden  of  accounting  for  the  goods.  The  goods  had  disappeai*ed. 
The  defendant  failed  to  show  how  or  when,  or  to  prove  that  they  were 
lost  without  any  negligence  on  its  part.  It  was  bound  to  deliver  the 
goods  on  demand,  or  to  account  for  them  under  such  facts  and  eircum- 
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stances  as  would  relieve  it  from  this  liability.  Failing  in  this,  it  must 
answer  to  the  plaindfif  for  the  value  of  the  goods.  The  case  of  Clailin 
V.  Meyer,  75  N.  ¥,  260,  considered  in  its  bearings  upon  this  case. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  JJ. 

Decided  March  5,  1889.  * 

Appeal  from  a  judgment  entered  upon  the  verdict  of 
a  jury,  and  from  an  order  denying  the  defendant's  mo- 
tion for  a  new  trial,  etc.  The  facts  in  the  case  fully 
appear  in  the  opinion  of  the  court. 

Page  &  Taft^  attorneys,  and  Henry  W.  Taft  of  coun- 
sel, for  appellant. 

Ingraham  &  Allen^  attorneys,  and  James  S.  Allen  of 
counsel,  for  respondent. 

By  the  Court. — ^Truax,  J. — The  action  was  brought 
by  plaintiff  to  recover  the  value  of  certain  goods  that 
defendant  as  warehouseman  held  for  him. 

There  are  some  exceptions  to  the  admission  of  certain 
questions  that  tended  to  show  the  value  of  such  goods. 
These  exceptions  were  not  well  taken.  The  evidence 
was  not  strong,  but  it  was  relevant  to  the  question  of 
value.  Its  weight  was  a  question  for  the  jury,  and  they 
were  properly  instructed  by  the  court  on  that  point. 

The  goods  had  been  delivered  to  the  defendant  as  a 
common  carrier,  but  its  obligation  as  a  common  carrier 
had  ceased,  and  it  was  holding  the  goods  simply  as  a 
warehouseman. 

At  the  close  of  the  plaintiff's  case  the  defendant  moved 
to  dismiss  the  complaint  on  the  ground  that  its  liability 
as  a  common  carrier  had  ceased  owing  to  the  failure  of 
the  plaintiff  to  call  for  his  goods,  and  that  the  plaintiff 
had  failed  to  make  out  a  case  against  it  as  a  warehouse- 
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man.  This  motion  was  denied  and  the  defendant  ex- 
cepted. 

We  are  of  the  opinion  that  this  ruling  was  not  errone- 
ous. The  plaintiff  had  at  this  point  made  out  his  case. 
The  failure  of  the  defendant  to  deliver  upon  demand 
goods  deposited  with  it  as  a  warehouseman,  put  upon  it 
the  burden  of  accounting  for  them.  See  Schwerin  v. 
McKie,  5  Rohts.  404;  affirmed  51  N.  Y.  180,  and  cited 
with  approval  in  the  Bank  of  Oswego  r.  Doyle,  91  N. 

r.  42. 

.  The  goods  had  disappeared,  how  and  when  was  for 
the  defendant  to  show,  and  having  failed  to  show  this 
fact,  every  presumption  is  in  favor  of  the  plaintiff's  right 
to  recover  the  value  of  the  missing  goods.  The  defend- 
ant was  liable  as  bailee  or  warehouseman,  and  as  such 
was  bound  to  deliver  the  goods  on  demand,  or  to  prove 
that  they  were  lost  without  any  negligence  on  its  part. 
Bank  of  Oswego  v.  Doyle,  91  N.  T.  42. 

It  was  intimated  on  the  trial  that  the  goods  had  been 
stolen.  One  of  the  witnesses  for  the  defendant,  the 
station-master,  in  whose  charge  the  goods  were  when 
last  seen,  was  asked  on  cross-examination  if  the  defend- 
ant had  made  any  effort  to  trace  out  the  burglary? 
This  was  objected  to  as  immaterial,  irrelevant  and  in- 
competent. The  objection  was  overruled  and  the  de- 
fendant excepted. 

We  think  that  this  question  was  proper  on  cross- 
examination.  It  tended,  though  perhaps  in  a  slight 
degree,  to  show  that  the  witness  himself  did  not  believe 
that  the  goods  had  in  fact  been  stolen,  because  he  had 
made  no  effort  to  find  out  who  the  stealer  w^as. 

The  court  charged  as  follows:  "You  perceive  that 
one  man  in  this  case  was  called  upon  to  perform  nume- 
rous duties.  You  will  consider  whether  the  duty  of 
attending  to  the  giving  of  tickets  and  the  duty  of  look- 
ing after  the  baggage  and  any  other  duties  which  he 
says  he  performed,  was  more  than  could  be  expected  to 
be  performed  with  reasonable  accuracy  and  with  reason- 
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able  care  by  one  man."     This  portion  of  the  charge  was 
excepted  to  by  the  defendant. 

We  are  of  the  opinion  th&t  this  was  not  erroneous. 
The  fact  to  which  the  attention  of  the  jury  was  called, 
though  not  an  important  fact,  was  evidence  of  defend- 
ant's negligence  sufficient  to  authorize  the  court  to  sub- 
mit the  question  to  the  jury.  A  warehouseman  is  liable 
for  his  negligent  omission  to  take  reasonable  and  prudent 
precaution  to  guard  goods  in  his  custody  from  thieves. 
Faucett  v.  Nichols,  64  N.  Y.  377. 

The  court  also  called  the  attention  of  the  jury  to  the 
fact  which  was  in  evidence,  that  the  morning  of  the  day 
on  which  it  was  claimed  the  goods  were  lost,  some  hours 
elapsed  before  the  person  acting  as  baggage-man  dis- 
covered that  a  door  had  been  open,  and  he  left  that  to 
the  jury  as  some  evidence  on  the  question  whether  or 
not  ordinary  care  had  been  given  to  the  custody  of  the 
goods.  Subsequently  the  court  said  that  he  did  not  call 
the  attention  of  the  jury  to  this  fact  as  being  of  itself 
evidence  of  want  of  care,  but  simply  as  one  of  the  sur- 
rounding facts  connected  with  the  case  which  might  or 
might  not  affect  the  jury  as  they  gave  more  or  less 
weight  to  it. 

We  are  of  the  opinion  that  there  was  no  error  in  the 
charge  as  modified.  But  the  fact  remains  undisputed 
that  the  defendant  was  in  possession  of  the  plaintiff's 
goods  as  a  bailee  or  warehouseman,  and  that  it  has  not 
returned  to  the  plaintiff  those  goods.  The  burden  is 
with  the  defendant  to  explain  why  it  did  not  deliver  the 
goods  to  the  plaintiff  on  demand. 

This  case  is  to  be  distinguished  from  Clafiin  v.  Meyer, 
75  N.  T.  260,  in  which  case  it  conclusively  appeared 
that  the  goods  had  been  stolen,  and  it  was  there  held 
that  the  burden  of  proving  that  the  stealing  was  occa- 
sioned or  was  not  prevented  by  reason  of  some  negligence 
or  omission  of  due  care  on  the  part  of  the  warehouseman, 
was  upon  the  plaintiff,  while  in  this  c«se  it  does  not 
conclusively  appear  that  the  goods  had  been  stolen. 
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Judgment  and  order  affirmed  with  costs. 
Sedgwick,  Ch.  J.,  and  Dugro,  J.,  concurred. 


THOMPSON    MARTIN,  Respondent  v.  THEODORE 

C.  GROSS,  Appellant. 

Order  of  arrest^  vacalion  of  same  on  the  papers  upon  which  it  was  granted. 

A  motion  to  vacate  an  order  of  arrest  may  be  made  upon  the  papers  upon 
which  it  was  so  granted,  and  when  so  made,  whether  the  defendant  has 
or  has  not  been  airested.  The  power  of  the  court  to  vacate  an  order  of 
arrest,  before  the  service  thereof,  is  one  of  the  inherent  powers  of  the 
court  to  be  exercised  within  the  limitations  prescribed  by  §§  567  and 
668  of  the  Code  of  Civil  Pi-ocedure. 

In  this  case  the  order  of  anest  was  granted  on  affidavits,  without  a  com- 
plaint being  filed,  and  of  the  four  causes  of  action  appealing,  three  of 
them  were  held  and  owned  by  plaintiff  as  assignee,  and  in  regard  to  two 
of  the  three,  the  averments  in  the  afSdavits  were  all  made  upon  infonn- 
ation  and  belief,  and  did  not  warrant  the  issue  of  the  order  of  arrest. 
No  man  should  be  aiTcsted  civilly  upon  mere  information  and  belief, 
for  it  is  not  proof  or  evidence  in  any  legal  sense.  As  a  general  rule  it 
may  be  safely  affirmed,  that  in  the  sense  of  the  law,  a  general  assertion 
of  a  fact  upon  information  and  belief,  proves  nothing.  It  appearing 
from  the  papei*s,  that  as  to  two  of  the  causes  of  'action  set  forth  in 
plaintiffs^  affidavits,  the  oi*der  of  arrest  was  improperly  granted.  Held, 
that  the  motion  to  vacate  the  same  should  have  been  granted. 

It  appearing  also,  that  the  plaintiff  does  not  allege  in  apt  language  that  a 
certain  sum  is  due  to  him  from  the  defendant.  Held  that  plaintiff  not 
having  shown  by  legal  evidence  tliat  any  sum  is  due  or  owing  to  him 
from  defendant,  the  order  of  an'est  should  have  been  vacated. 

Before  Sedgwick,  Ch.  J.,  and  Truax,  J. 

Decided  March  5,  1889. 

Appeal  from  an  order  denying  a  motion  made  by  the 
defendant  to  vacate  an  order  of  arrest. 
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Benno  Loewy,  attorney  and  of  counsel  for  appellant^ 
argued : — 

I.  It  is  a  well  settled  rule  of  law,  that  where  in  an 
action  upon  several  causes  of  action  an  order  of  arrest 
is  applied  for,  if  the  plaintiff  fails  to  establish  the  right 
to  arrest  the  defendant  as  to  any  one  cause  of  action, 
the  order  of  arrest  must  be  vacated  as  a  whole.  Madge 
V.  Puig,  71  N,  Y.  608 ;  Smith  v.  Knapp,  30  76.  531 ; 
McGovern  v.  Paine,  32  Barh.  83. 

n.  The  supposed'  causes  of  action  of  Seth  Wilks  for 
$1,440,  and  Samuel  R.  Hunter  for  $570,  are  not  estab- 
lished in  a  manner  justifying  the  granting  of  an  order 
of  arrest. '  The  terms  of  the  receipt  of  the  money  by 
defendant  are  contained  in  a  written  instrument  which 
is  not  annexed  or  produced,  or  even  quoted  from,  the 
absence  of  which  is  unaccounted  for,  and  as  to  the  con- 
tents of  which  only  the  plaintiff's  conclusions — no  facts 
— ^are  given.  The  other  allegations  are  all  upon  infor- 
mation and  belief,  and  no  valid  reasons  for  the  failure 
to  procure  the  affidavits  of  the  informants  are  produced. 
This  is  wholly  insufl&cient  to  sustain  any  provisional 
remedy. 

in.  Section  557  of  the  Code  of  Civil  Procedure  re- 
quires that  in  every  case,  before  an  order  of  arrest  is 
granted,  proof  must  be  furnished  to  the  court  "  that  a 
sufficient  cause  of  action  exists  against  the  defendant." 

The  affidavits  in  this  case  contain  nothing  on  which 
the  court  can  ascertain  that  any  cause  of  action  exists 
against  the  defendant,  and  if  so,  what  that  cause  of 
action  is  for,  or  whether  it  is  founded  on  contract  or  is 
in  tort.  If  the  action  is  for  a  conversion,  the  affidavits 
should  have  stated  that  the  defendant  converted,  either 
the  money  or  the  property  in  which  the  money  depos^ 
ited  was  to  have  been  invested,  and  that  thereby  the 
plaintiff  had  suffered  damages  and  the  amount  claimed 
as  such  damages,  but  no  such  statements  are  contained 
in  the  affidavits  upon  which  the  order  of  arrest  herein 
was  granted.     There  is  nothing  in  plaintiff's  affidavit  to 
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show  what  he  sues  for  or  what  sum  he  seeks  to  recover 
in  this  action.  Blewitt's  affidavit  is  presented,  but 
pothing  is  before  the  court  to  show  that  his  alleged 
claim  forms  one  of  the  causes  of  action  in  this  suit.  I 
have  already  analyzed  so  much  of  plaintiff's  affidavit  as 
relates  to  the  assigned  claims  of  Wilks  and  Hunter. 
Plaintiff's  own  alleged  transactions  amounted  to  only 
$290,  of  which  $25  were  "  lost,"  whatever  that  may 
mean,  reducing  plaintiff's  own  claim  to  $265  out  of 
$2,915.55  claimed  in  the  order  of  arrest.  How  little 
there  is  warranting  the  granting  of  an  order  of  arrest 
upon  his  own  claim  will  be  shown  later. 

IV.  The  plaintiff  evidently  applies  for  an  order  of 
arrest  under  subd.  3  of  section  550  of  the  code  of  civil 
procedure  on  the  ground  that  the  defendant  misapplied 
moneys  received  in  a  fiduciary  capacity,  but  the  alle- 
gations of  the  affidavits  entirely  fail  to  show  that  or  any 
other  ground  of  arrest.  The  plaintiff  alleges  "  that  the 
defendant  received  from  deponent,  as  broker  for  him, 
the  sum  of  two  hundred  and  ninety  dollars  as  margin," 
etc.  The  significance  of  the  word  "  margin "  and  the 
relation  of  the  parties  to  a  deposit  as  margin,  has  been 
repeatedly  passed  upon,  and  fully  determined  by  both 
the  Court  of  Appeals  and  this  court.  Thus  it  was  held 
by  the  Court  of  Appeals  in  Markham  v.  Jaudon,  41  i^T.  F. 
235 :  "  Where  the  defendants,  stockbrokers,  at  the  re- 
quest of  the  plaintiff,  and  for  him,  but  in  their  own 
names  and  with  their  own  funds,  purchased  certain 
stocks,  he  depositing  with  them  a  *  margin '  of  ten  per 
cent,  which  was  to  be  '  kept  good,'  and  they  *  carrying ' 
the  stocks  for  him — that  the  legal  relation  created  be- 
tween the  parties  by  this  transaction  was  necessarily 
that  of  pledgor  and  pledgees,  the  stock  purchased  being, 
the  property  of  the  plaintiflE  and  in  effect  pledged  to 
the  defendants  as  security  for  the  repayment  of  the 
advances  made  by  them  in  the  purchase."  To  the  same 
effect  see  Baker  v.  Drake,  66  N.  T.  518 ;  Capron  «. 
Thompson,  86  lb.  418. 
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V.  The  rule  that  a  reasonably  clear  case  must  appear  to 
authorize  the  granting  of  an  order  of  arrest,  applies, 
and  the  order  should  not  be  granted,  where  the  pro- 
priety of  granting  it  depends  upon  a  doubtful  and  im- 
portant question  of  law.  Cormier  v,  Hawkins,  69  iV.  Y, 
188. 

Frederick  M.  JEvartSy  attorney  and  of  counsel  for 
respondent,  argued : — 

I.  The  motion  to  vacate  the  order  of  arrest  being 
made  solely  upon  the  affidavits  upon  which  the  same 
was  granted,  the '  averments  of  fact  contained  therein 
and  the  fair  inferences  to  be  drawn  therefrom  must  be 
deemed  to  be  conceded  as  true.  Philips  v.  Wortendyke, 
31  Htm,  192. 

II.  The  facts  stated  constitute  a  fiduciary  relation  and 
authorize  arrest  though  the  money  was  as  margin.  See 
Clark  V.  Pinckney,  50  Barb.  226 ;  Graeffe  v.  Currie, 
52  Super.  Ct.  554 ;  Obregon  v.  De  Mier,  52  How.  356  ; 
Dubois  V.  Thompson,  1  Daly^  309  ;  S.  C,  25  How.  417  ; 
Duguid  V.  Edwards,  50  Barb.  288.  It  is  not  necessary 
to  show  specific  moneys  belonged  to  respondent  and  were 
wrongfully  taken  from  him,  the  fiduciary  relation  is  suf- 
ficient.    Moore  v.  Hillabrand,  37  Hurij  491. 

III.  Regarding  the  assigned  claims  of  Wilks  and  Hun- 
ter though  certain  statements  are  upon  information  and 
belief,  yet,  the  sources  of  the  information  are  given,  and 
the  reason  stated  why  the  informant's  affidavit  is  not 
produced.  This  is  sufficient  and  the  allegations  must 
be  treated  as  true.  Bassett  v.  Pitts,  15  /Zi/n,  464,  466  ; 
Wolfe  V.  Brouwer,  5  RoVt,  601 ;  Rassleer  v.  Ashley,  2 
Monthly  Law  Bulletin,  53  ;  Evans  v.  Holmes,  46  How. 
515;  City  Bank  v.  Lumley,  28  lb.  397. 

IV.  If  it  be  claimed  the  affidavits  inferentially  show 
some  transaction  at  the  time  the  money  was  received, 
then  the  appellant's  admissions  equally  show  any  such 
transaction  was  closed  by  him  without  orders,  which 
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likewise  leads-  to  conversion  while  acting  in  a  fiduciary 
capacity. 

V.  It  was  not  necessary  to  state  quantities  and  prices 
in  the  transactions,  because  all  were  closed  and  ended. 
With  the  facts  as  stated,  and  the  conclusions  therefrom, 
it  would  be  superfluous  to  add  the  allegation  of  the 
legal  conclusion  in  addition,  of  conversion  and  embezzle- 
ment in  a  fiduciary  capacity. 

VI.  If  for  any  reason  any  one  claim  is  insufficiently  or 
imperfectly  stated,  it  does  not  follow  the  order  of  arrest 
must  be  vacated.  The  cases  cited  by  appellant  only 
apply  where  one  cause  of  action  giving  arrest  is  joined 
with  one  which  does  not,  both  causes  of  action,  however, 
being  well  pleaded  or  perfectly  stated. 

VII.  It  is  a  condition  precedent  to  vacating  the  order  of 
arrest  that  appellant  had  been  arrested.  Code,  §  567 ; 
Gedney  v.  Hass,  50  How.  310  ;  Kern  v.  Rackon,  44  /&. 
443.     The  record  does  not  show  an  arrest  made. 

By  the  Court. — ^Truax,  J. — The  motion  to  vacate 
the  order  of  arrest  was  made  upon  the  papers  upon 
which  the  order  of  arrest  was  granted.  The  respondent 
claims  that  the  order  should  be  affirmed  because  it 
nowhere  appears  that  the  defendant  had  him  arrested, 
and  cites  §  567  of  the  Code  of  Civil  Procedure  in 
support  of  his  claim.  The  object  of  that  section  is  to 
limit  the  time  in  which  a  person  arrested  shall  make 
his  motion  to  vacate  the  order  of  arrest,  or  to  reduce 
the  amount  of  bail,  or  to  increase  the  security  given  by 
the  plaintiff.  Section  568  provides  that  an  application 
to  vacate  an  order  of  arrest  may  be  founded  only  upon 
the  papers  upon  which  it  is  granted.  Now,  when  such 
an  application  is  founded  only  upon  the  papers  upon 
which  the  order  of  arrest  was  granted,  it  will  not  appear 
whether  the  defendant  has,  or  has  not  been  arrested ; 
and  to  hold  that  the  defendant  cannot  move  to  vacate 
an  order  of  arrest  until  after  he  has  been  arrested 
would,  in  effect,  nullify  this  provision  of  the  Code.    We 
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are  of  the  opinion  that  the  power  of  the  court  to  vacate 
an  order  of  arrest,  before  the  service  thereof,  is  one  of 
the  inherent  powers  of  the  court,  to  be  exercised  within 
the  limitations  prescribed  by  sections  567  and  568  of 
the  Code  of  Civil  Procedure. 

The  order  of  arrest  was  granted  on  affidavits  without 
a  complaint.  The  affidavits  show  four  causes  of  action, 
three  of  which  plaintiff  holds  by  assignment.  As  to 
two  of  the  causes  of  action  the  averments  are  all  on 
information  and  belief. 

We  are  of  the  opinion  that  the  affidavits,  as  far  as 
these  two  causes  of  action  are  concerned,  did  not  warrant 
granting  the  order  of  arrest.  No  reason  is  given  why 
the  persons  who  gave  plaintiff  the  information  on  which 
his  affidavit  was  based,  have  not  made  affidavits  of  the 
facts  within  their  knowledge.  Plaintiff  could  not  prove 
his  case  at  the  trial  by  showing  that  he  had  received 
certain  information  that  he  believed,  and  there  is  no 
reason  why  he  should  be  allowed  an  order  of  arrest  on 
such  information.  No  man  should  be  arrested  civilly, 
on  mere  information  and  belief.  Mere  information  and 
belief  is  not  proof  or  evidence  in  any  legal  sense  (Ro- 
derigas  v.  East  River  Savings  Bank,  76  iV^.  Y.  323) ;  or 
as  was  said  in  Mowry  v,  Sanborn,  65  If,  Y,  584,  "  It  may 
as  a  general  rule,  be  safely  affirmed,  that  in  the  sense  of 
the  law,  a  general  assertion  of  a  fact  in  an  affidavit  upon 
information  and  belief,  proves  nothing." 

When  a  plaintiff  wishes  to  obtain  an  order  of  arrest 
on  information  that  he  has  obtained  from  other  persons 
it  is  at  least  his  duty  to  give  some  reason  why  he  does 
not  present  affidavits  from  the  persons  who  have  given 
him  his  information.  It  is  true  that  the  plaintiff  herein 
says  that  he  has  been  unable  to  obtain  the  affidavits  of 
the  persons  from  whom  he  obtained  his  information, 
but  he  does  not  give  a  legal  excuse  for  his  failure  to 
obtain  such  affidavits. 

It  thus  appears  that  as  to  two  of  the  causes  of  action 
set  forth  in  plaintiff's  affidavit,  the  order  of  arrest  was 
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improperly  granted,  and  for  this  reason  the  motion  to 
vacate  should  have  been  granted.  Madge  v.  Puig,  71 
N.  Y.  608 ;  Am.  Union  Tel.  Co.  v.  Middleton,  80  lb. 
408 ;  Knight  v.  Abell,  15  N.  Y.  St.  Rep.  989. 

The  four  causes  of  action  set  up  in  the  mo ving*  papers 
are  of  the  sam%  kind,  viz.:  the  plaintiff  alleges  that  he 
and  his  assignors  gave  to  the  defendant,  i^ho  was  a 
broker  in  stock,  oil  and  grain,  certain  sums  of  money  as 
margin  in  the  sale  of  oil;  that  the  defendant  was  re- 
quested "  to  close  said  oil  "  ;  that  the  defendant  promised 
so  to  do,  and  also  promised  to  settle  his  accounts  and  to 
return  said  margins,  and  that  he  has  failed  so  to  do, 
but  has  converted  the  same. 

It  evidently  was  the  intention  of  the  plaintiff  to  set 
forth  a  right  to  arrest  within  subd.  3  of  §  550  of  the 

Code  of  Civil  Procedure.     But  it  is  to  be  noticed  that 

•  

nowhere  does  the  plaintiff  allege,  in  apt  language,  that 
a  certain  sum  of  money  is  due  him  from  defendant. 
It  may  well  be  that  plaintiff  and  his  assignors  gave  the 
defendant  certain  sums  of  money  as  margin  in  the  sale 
of  oil,  but  it  does  not  necessarily  follow  that  any  of  the 
margin  yet  remains  with  the  defendant  to  be  returned 
to  plaintiff. 

The  agreement  between  plaintiff  and  his  assignors 
and  the  defendant,  was  that  the  defendant  might  use 
the  money  he  received  as  his  own  and  that  he  would 
pay  whatever  amount  was  due  on  demand  (see  McBur- 
ney  v.  Martin,  6  Roht.  502;  Bobbins  v.  Falconer,  43 
Super.  Ct.  363) ;  and  as  the  plaintiff  has  not  shown  by 
legal  evidence  that  anything  is  due  him,  the  order  of 
arrest  should  have  been  vacated. 

The  order  is  reversed  with  costs,  and  the  order  of 
arrest  is  vacated  with  $10  costs. 


Sedgwick,  Ch.  J.,  concurred. 
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WILLIAM  WALLACE,  et  al.,  Appellants  v.  FRED- 
ERICK D.  BLAKE«  ET  AL.,  Respondents. 

Commission  to  take  testimony. 

The  power  of  the  court  to  issue  a  coniniission  is  derived  from  and  depends 
upon  §§  887, 888  and  889  of  the  Code  of  Civil  Procedure.  Li  this 
case  the  name  of  the  commissioner  was  not  inserted  in  the  order  for  the 
commission,  and  the  order  provided  for  the  examination  of  **  Suck  other 
witnesses  as  the  defendants  may  submit  the  names  and  addresses  of  to  the 
plaintiffs.'*'*  Held,  that  because  of  these  two  defects  the  order  is  irreg- 
ulai*. 

The  respondent  failed  to  show  that  the  persons  whose  testimony  he  desired 
to  take  were  not  within  the  state,  and  made  no  allegation  tliat  the  testi- 
mony of  two  of  the  persons  he  sought  to  examine  were  material,  etc. 
Held  J  that  these  omissions  were  fatal.  ^ 

Before  Sedgwick,  Ch.  J.,  and  Truax,  J. 

Decided  March  5,  1889. 

Appeal  from  an  order  directing  that  a  commission 
issue  to  take  testimony  in  the  action.  The  opinion  of 
the  court  shows  the  facts  in  the  case. 

Norwood  &  Coggeshallf  for  appellants. 

William  C.  Beecher,  for  respondents. 

By  THE  Court. — Truax,  J. — The  power  of  the  court 
to  issue  a  commission  depends  entirely  upon  sections 
887,  888  and  889  of  the  Code  of  Civil  Procedure. 

Before  the  court  can  issue  a  commission  the  appli- 
cant must  show  that  the  party  to  be  examined  is  not 
within  the  state,  and  that  his  testimony  is  material. 
Upon  such  showing  the  court  may  issue  the  commission 
to  one  or  more  competent  persons  to  be  named  in  the 
commission. 

In  the  case  before  us  the  name  of  the  commissioner 
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was  not  inserted  in  the  order.  The  order  further  pro- 
vided for  the  examination  of  "  such  other  witnesses  as 
the  defendants  may  submit  the  names  and  addresses  of 
to  plaintiffs."  In  both  these  respects  the  order  is  irreg- 
ular. The  failure  to  insert  the  name  of  the  commis- 
sioner is  in  conflict  with  the  provision  of  the  section 
above  cited.  The  provision  relating  to  the  examination 
"  of  such  other  witnesses,  etc,"  is  opposed  to  the  direction 
of  the  Code  that  only  a  witness  whose  testimony  is 
material  can  be  examined  on  commission. 

It  has  often  been  held  that  the  materiality  of  testi- 
mony must  be  made  clearly  to  appear ;  but  how  can  the 
materiality  of  "  such  other  witnesses  as  the  defendants 
may  submit  the  names  and  addresses  of,"  be  made  to 
appear  ? 

The  attorney  for  the  respondent  suggested  on  the 
argument  that  the  order  could  be  modified  in  these  two 
respects, — and  we  would  so  modify  and  affirm  it  were 
it  not  for  other  irregularities. 

Section  887  of  the  Code  provides  that  the  testimony 
of  a  person  not  within  the  state  may  be  taken  by  com- 
mission when  it  appears  that  such  testimony  is  material 

The  respondent  failed  to  show  that  the  persons  whose 
testimony  he  desired  to  take  were  not  within  the  state, 
while  it  was  stated  in  the  appellant's  papers  used  to 
oppose  the  motion,  that  one  of  the  witnesses  had  been 
within  the  state  a  short  time  before  the  application  for 
a  commission  was  made. 

Prior  to  the  adoption  of  the  Code  of  Civil  Procedure 
a  party  was  entitled  to  a  commission  on  showing,  among 
other  things,  that  the  person  whose  testimony  he  desired 
to  take  did  not  reside  in  the  state.  Now  he  is  required 
to  show  that  such  person  is  not  within  the  state.  He 
does  not  show  that  fact  by  showing  that  the  person 
resides  out  of  the  state. 

The  attorney  for  the  respondent  suggested  on  the 
argument  that  this  defect  could  be  cured  at  the  trial  by 
showing,  as  in  the  case  of  testimony  taken  de  bene  esse^ 
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that  the  person  was  absent  from  the  state  at  the  time  of 
the  trial.  But  there  is  no  authority  for  such  a  course 
in  the  case  of  a  commission,  while  it  is  specially  au- 
thorized by  section  882  of  the  Code  of  Civil  Procedure 
in  a  case  of  a  deposition  de  bene  esse.  Moreover,  there 
is  no  allegation  of  the  materiality  of  the  testimony  of 
two  of  the  persons  to  be  examined. 
Order  is  reversed  with  costs. 

Sedgwick,  Ch.  J.,  concurred. 


ALFRED  COOLEY,  et  al.,  Respondents  v.  WILLIAM 

A.  CUMMINGS,  Appellant. 

Certificate  of  the  tried  justice  thai  the  title  to  real  estate  came  in  question  on 

the  trial. 

It  was  conclusive  upon  the  taxing  officer  in  entering  the  judgment  so  as  to 
include  costs.  Such  a  certificate  is  not  such  an  intermediate  order  that 
can  be  brought  up  for  review  by  an  appeal  from  a  final  judgment. 
There  can  be  no  available  exception  made  to  such  a  ceitiiicate,  conse- 
quently, in  the  case  at  bar,  there  is  no  ground  for  the  revei*sal  or  modi- 
fication of  the  judgment  based  upoii  the  ceitificate  having  been 
improperly  granted.  The  relief  in  such  case  is  by  a  motion  to  set  it 
aside.  In  the  case  at  bar  there  was  no  oixler  formally  made  or  entered, 
granting  the  motion  for  the  certificate,  and,  as  the  case  stands  tlie  de- 
fendants remedy,  if  aggrieved,  is  by  motion  and  by  appeal. 

Before  Sedgwick,  Ch.  J.,  and  Dugro,  J. 

Decided  March  5,  1889. 

Appeal  from  so  much  of  a  judgment  as  awards  costs 
in  the  action  to  the  plaintiffs,  and  from  a  certificate 
granted  by  the  trial  judge,  certifying  that  the  title  to 
real  estate  came  in  question  on  the  trial. 
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J.  If.  Whiteleggey  for  appellant. 

Chauncey  Schaffer  and  Jacob  Frommt^  for  respondents. 

By  the  Court. — Dugro,  J. — ^This  is  an  appeal  from 
so  much  of  a  judgment  as  awards  costs  in  the  action  to 
the  plaintiffs,  and  from  a  certificate  granted  by  the  trial 
justice,  certifying  that  the  title  to  real  estate  came  in 
question  on  the  trial. 

The  certificate  was  conclusive  upon  the  taxing  officer, 
lillis  V.  O'Connor,  8  Hun  280,  and  he  therefore  conunit- 
ted  no  error  in  entering  judgment  so  as  to  include  costs. 

I  do  not  believe  that  the  granting  of  a  certificate  is 
such  an  intermediate  order  as  is  when  specified  in  the 
notice  of  appeal  brought  up  for  review  by  an  appeal  from 
a  final  judgment,  and  therefore  I  think  there  can  be  no 
available  exception  to  the  granting  of  a  certificate.  To 
my  mind,  therefore,  no  ground  for  the  reversal  or  modi- 
fication of  the  judgment  has  been  presented. 

If  the  certificate  was  improperly  granted,  it  may  be 
set  aside  on  a  motion  made  for  that  purpose.  Barney  r. 
Keith,  6  Wend.  555. 

It  seems  that  no  order  granting  the  motion  for  a  ce^ 
tificate  was  formally  made  or  entered,  and  so,  as  the 
matter  stands,  the  defendant's  remedy,  if  aggrieved,  is 
by  motion  and  not  by  appeal. 

The  appeal  must  be  dismissed  with  costs. 

Sedgwick,  Ch.  J.,  concurred. 
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Opinion  of  the  Court,  by  DuoRO,  J. 


JOHN  PHELAN,  Plaintiff  v.  THE  MAYOR,   &c., 
OF  THE  CITY  OF  NEW  YORK,  Defendant. 

r 

Contract,  terms  thereof  as  to  time  of  performance^  and  certificate  as  to  the 

time  by  commissioner  of  public  works. 

When  by  the  tenns  of  a  contract  the  computation  of  time  as  to  delay,  etc., 
is  to  be  certified  by  the  commissioner  of  public  works,  and  it  does  not 
appear  that  he  liad  refused  to  certify,  no  other  method  of  settling  the 
facts,  which  the  contract  provided  should  be  determined  by  the  com- 
missioner,  can  be  resorted  to. 

In  the  case  at  bar,  the  court  would  have  ignored  the  provisions  of  the  con- 
tract, if  it  had  allowed  the  juiy  to  undertake  the  decision  of  a  question 
which  the  parties  agreed  should  be  made  by  the  commissioner  of  public 
works. 

Before  Sedgwick,  Ch.  J.,  and  Dugro,  J. 

i 

Decided  March  5,  1889. 

Exceptions  at  the  trial  ordered  to  be  heard  in  the 
first  instance  at  the  general  term,  and  judgment  sus- 
pended in  the  meantime. 

James  A.  Deeringj  attorney,  and  of  counsel  for 
plaintiff. 

Henry  R.  Beekmauj  counsel  to  the  corporation,  and 
David  J.  Dearly  of  counsel  for  defendant. 

.By  the  Court. — Dugro,  J. — The  complaint  contains 
two  causes  of  action,  one  for  $1,125,  balance  of  contract 
price  for  grading  112th  street.  Another  for  $5,000 
damages  for  delaying  plaintiff  and  his  assignor  in  the 
performance  of  the  contract  for  the  grading. 

The  defendant  in  its  answer  denies  that  the  delay  for 
which  damages  are  claimed  was  caused  by  it,  and  says 
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that  it  has  a  right  to  retain  the  $1,125  which  plaintiff 
claims  by  reason  of  a  clause  contained  in  the  contract 
and  which  is  mentioned  in  the  opinion. 

The  exceptions  taken  at  the  trial  were  ordered  to  be 
heard  in  the  first  instance  at  the  general  term,  and  judg- 
ment was  suspended  in  the  meanwhile. 

In  the  case  I  find  no  exception  to  the  granting  of  de- 
fendant's motion  for  a  verdict  and  therefore  have  not 
considered  the  question  which  would  have  been  presented 
by  such  an  exception ;  this  statement  is  made  because 
the  appellant  in  hLs  brief  seems  to  rely  not  a  little  upon 
error  which  he  claims  occurred  by  the  direction  of  a 
verdict  for  the  defendant. 

At  the  close  of  the  case  it  appears  the  plaintiff  asked 
that  the  case  be  allowed  to  go  to  the  jury  as  to  whether 
"  the  delay  in  the  performance  of  this  work  on  the  part 
of  the  plaintiff  beyond  the  period  specified  in  the  con- 
tract (320  days),  was  not  caused  by  the  acts  or  negligence 
of  the  defendant  in  not  removing  the  obstructions  that 
were  in  the  street  and  its  failure  to  do  so,  so  as  to 
enable  the  plaintiff  to  complete  the  work  within  the 
time  specified  in  the  contract.  And  as  to  whether,  if 
the  street  had  been  unobstructed  when  he  was  requested 
to  commence  work  he  could  not  have  completed  it." 

This  motion  was  denied,  and  the  plaintiff's  counsel 
excepted ;  the  denial  of  this  motion  was  not  error,  for 
the  contract  had  been  performed  in  all  respects  except 
as  to  time,  and  as  to  time  of  performance  it  was  by  the 
terms  of  the  contract  provided,  that  in  the  computation 

of  the  time  fixed  for  performance  "  the  total  time 

during  which  the  work  of  completing  the  contract  is  de- 
layed in  consequence  of  any  act  or  omission  of  the  parties 
of  the  first  part  (all  of  which  shall  be  determined  by  said 
commissioner  of  public  works,  who  shall  certify  to  the 

same  in  writing) shall  be  excluded."     Itdoesnot 

appear  that  the  commissioner  of  public  works  refused  to 
certify  in  writing  to  the  time  of  any  delay,  and  therefore 
the  court  would  have  ignored  the  provision  of  the  contract 
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above  referred  to  if  it  had  allowed  the  jury  to  undertake 
the  decision  of  a  question  which  the  parties  agreed 
should  be  made  by  the  commissioner.  Until  there  has 
been  an  unreasonable  refusal  on  the  part  of  the  commis- 
sioner, no  other  method  of  settling  facts,  which  it  was 
agreed  should  be  determined  by  him,  can  be  resorted  to. 

As  the  case  stands  it  is  immaterial  whether,  if  the 
street  had  been  unobstructed,  the  plaintiff  could  have 
completed  his  contract  in  time  or  not. 

The  court  was  not  in  error  when  it  granted  the  motion 
to  dismiss  the  complaint  as  to  the  second  cause  of  action  ; 
the  motion  was  made  after  the  plaintiff  had  rested  and 
up  to  that  time  no  evidence  to  sustain  the  cause  of 
action  had  been  offered  by  the  plaintiff. 

The  other  questions  in  the  case  are  unimportbnt. 

The  exceptions  are  overruled  and  judgment  is  ordered 
for  the  defendant  upon  the  verdict,  with  costs. 


Sedgwick,  Ch.  J.,  concurred. 


JACOB    B.   SHIPHERD,  Appellant    v.   AARON  B. 

COHU,  ET  AL.,  Respondents. 

Order  that  the  appellant  print  and  serve  all  the  papers  referred  to  in  the  or- 
der appealed  frmn. 

Held,  thai  it  was  for  the  jndge  to  determine  whether  all  the  papers  used 
on  the  motion  had  or  had  not  been  printed,  and  also  whether  they  had 
or  had  not  been  correctly  printed ;  and  his  determination  of  those  facts 
will  not  be  reviewed  on  appeal. 

Before  Sedgwick,  Ch.  J.,  and  Tkuax,  J. 

Decided  March  5,  1889. 
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Appeal  from  an  order  at  special  term  directing  the 
appellant  to  print  and  serve  all  the  papers  referred  to 
in  an  appeal  from  an  order  of  August  31,  1888. 

Jacob  a.  Shipkerd  in  person,  for  appellant. 

Alexander  Thxiin,  for  respondents. 

Per  Curiam. — The  appellant  appealed  from  an  order 
made  by  a  judge  of  this  court,  and  on  that  appeal  served 
certain  papers.  It  was  claimed  by  the  respondents  that 
the  appellant  had  not  printed  all  of  the  papers  that 
were  used  on  the  motion,  and  the  judge  before  whom 
the  motion  was  heard  ordered  that  the  appellant  proceed 
forthwith  to  print  and  serve  aU  the  papers  referred  to  in 
the  order  appealed  from. 

It  was  for  that  judge  to  say  whether  all  of  the  papers 
used  on  the  motion  had  or  had  not  been  printed,  and 
we  will  not  review  his  determination.  It  was  also  for 
him  to  say  whether  they  had  or  had  not  been  correctly 
printed ;  and  his  determination  of  that  fact  will  not  be 
reviewed  by  us. 

The  order  appealed  from  directed  that  a  certain  order 
which  appeared  on  the  eighth  page  of  the  printed  papers 
be  stricken  therefrom.  That  order  was  dated  November 
3,  1888,  while  the  order  appealed  from  was  dated  on 
the  31st  of  August,  and  the  appeal  was  taken  on  the  2d 
of  October,  1888. 

From  this  statement,  it  clearly  appears  that  the  order 
of  November  3,  1888,  was  no  part  of  the  papers  that 
were  used  on  the  argument  of  a  motion  in  August,  1888. 
For  this  reason  it  should  not  be  in  the  printed  book. 

The  order  appealed  from  is  affirmed,  with  costs. 
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FRANCIS  LAHEY,  Eesponbext  v.   GOUVERNEUR 
KORTRIGHT,  Individually   and  as  Trustee,  &c., 

AND   ANOTHER,  APPELLANTS. 


Trustee — Order  appointing  him  trustee  to  hold  premises  set  apart  for  the 

trust,  construction  of. 

Nicholas  6.  Kortright  by  his  will  directed  his  debts  and  funeral  expenses 
to  be  paid,  made  a  specific  bequest  and  then  directed  that  his  property, 
real  and  pei'sonal,  be  divided  into  as  many  equal  shares  as  might  be 
necessary  to  give  to  his  wife  and  children  two  shares  each ;  that  at  the 
time  of  the  division  his  executors  should  convey  to  his  wife  and  each  of 
his  children  one  of  such  shares,  to  be  at  their  absolute  disposal,  free 
from  all  control  whatsoever,  and  that  the  residue  of  such  equal  shares 
should  be  retained  by  his  executors  in  trust  for  the  benefit  of  his  wife 
and  children,  they  to  pay  to  his  wife  and  each  of  his  children  during 
their  natural  lives  respectively  the  interest  or  income  of  one  of  such 
equal  shares.  The  will  then  contained  devises  over  on  the  death  of 
his  wife,  and  on  the  death  of  any  of  his  children,  either  with  or  without 
leaving  lawful  issue. 

The  will  contained  the  following  power: — **  I  give  my  executora  full 
power  and  authority  in  regard  to  the  investments  of  my  said  estate,  and 
for  this  purpose  they  are  authorized  to  sell  and  convey  any  or  all  of  my 
real  and  personal  estate  and  after  the  payment  of  my  debts  as  herein- 
before provided  to  invest  the  proceeds  in  other  real  estate,  or  in  perso- 
nal securities  as  they  in  their  discretion  may  deem  most  for  the  interest 
of  the  parties  interested  in  my  estate.''^ 

The  testator  left  him  surviving  his  wife  Sarah  J.  Koitiight  and  two  sons, 
Lawrence  M.  and  Gouvemeur  Kortright.  The  executors  renounced, 
and  letters  of  administration  with  the  will  annexed  were  issued  to  the 
widow. 

The  premises  whereof  the  testator  died  seized  were  actually  partitioned 
by  commissioners  in  partition,  appointed  in  an  action  in  partition,  and 
certain  of  the  premises  (designated  as  allotment  6)  were  set  off  to  the 
trust  ior  Gouvemeur  Kortright  and  certain  others  (designated  as  allot- 
ment 6)  to  that  for  Lawrence  M.  Kortright.  A  trustee  who  had  been 
appointed  having  resigned,  an  order  was  made  on  the  petition  of  Gou- 
vemeur Kortright  appointing  Lawrence  M.  (upon  his  giving  a  bond  of 
$10,000)  trastee  under  the  will,  to  hold  the  premises  set  apart  by  the 
commissioners  in  partition  for  the  benefit  of  said  Gouvemeur,  and  to 
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be  held  in  trust  for  his  benefit.  A  similar  order  was  made  on  the  peti- 
tion of  Lawrence  M.  appointing  Gouveiiieur  trustee  under  the  will,  to 
hold  the  premises  set  apart  by  such  commissioners  for  the  benefit  of 
said  Lawrence  M.  and  to  be  held  in  ti*ust  for  his  benefit. 

The  purchaser  of  premises  included  in  allotments  Nos.  5  and  6  at  a  sale 
made  by  Gouverneur  and  Lawrence  M.,  as  trustees,  objected  to  the  title 
on  tlie  ground  that  Gouverneur  and  Lawrence  M.  were  not  vested  with 
any  power  of  sale,  and  partieulanzcd,  among  other  points,  that  they 
could  only  get  a  power  of  sale  under  the  orders  appointing  them,  and 
that  those  orders  did  not  confer  such  power. 

Held,  that  the  appeal  should  be  determined  by  a  consideration  of  the  con- 
struction of  the  orders  appointing  Gouverneur  and  Lawrence  M.  trus- 
tees, and  that  on  the  whole  record  the  proper  construction  to  be  given 
to  those  orders  is,  that  the  phrase  **  to  hoW  used  in  those  orders  was 
used  for  purposes  of  identification  and  not  for  the  purpose  of  restricting 
any  powers  which  the  trustees  might  otherwise  have,  including  that  of 
a  power  of  sa^e. 

Before  Sedgwick,  Ch.  J.,  and  Ingraham,  J. 

Decided  March  5,  1889. 

Appeal  from  judgment  in  favor  of  plaintiff  entered 
upon  findings  etc.  at  special  term. 

This  action  was  brought  by  the  plaintiff  seeking  to 
be  released  from  a  contract  for  the  purchase  of  the 
premises  described  in  the  complaint,  which  he  had  bid 
off  at  an  auction  sale  made  by  the  defendants  on  the 
25th  day  of  May,  1887. 

The  defendants  asked  a  judgment  for  specific  pe^ 
formance. 

The  question  litigated  is  whether  the  defendants  were 
able  at  the  closing  of  the  title  to  give  the  plaintiff  a 
good  marketable  title.  The  defendants'  title  arises  as 
follows : 

Nicholas  G.  Kortright  died  prior  t,o  April  1,  1874,  in 
possession  of  and  the  owner  in  fee  simple  absolute  of 
such  premises,  together  with  others.  He  left  a  ijrill 
which  was  duly  proved  and  admitted  to  probate  as  a 
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will,  and  real  and  personal  estate,  and  which  was  as  fol- 
low^s  : 

^*  I,  Nicholas  G.  Kortright,  being  of  sound  and  dis- 
posing mind,  memory  and  understanding,  do  make,  pub- 
lish and  declare  this  my  last  will  and  testament  in 
manner  following,  that  is  to  say  : 

^^  First — My  executors  hereinafter  named  shall  as 
soon  as  may  be  after  my  decease  pay  from  my  estate 
all  my  just  debts  and  funeral  expenses. 

"  Second. — I  give  and  bequeath  to  my  wife  all  my 
household  furniture,  books  and  plate. 

'^  Third. — The  residue  of  my  property  real  and  per- 
sonal shall  be  equally  divided  between  my  wdfe  and  my 
children  and  I  direct  that  my  executors  shall  as  soon  as 
may  be  conveniently  done  after  my  decease,  divide  such 
residue  into  as  many  equal  shares  as  may  be  necessary 
to  give  to  my  said  wife  and  children  each  two  shares 
thereof,  any  child  or  children  of  mine  who  shall  be  born 
after  my  decease  shall  share  equally  with  those  born 
during  my  life. 

"  Fourth. — At  the  time  of  such  division  my  executors 
shall  set  apart  to  my  wife  and  each  of  my  children  two 
of  such  equal  shares  which  shall  be  designated  as  be- 
longing to  the  said  parties  respectively. 

^*  Fy^th. — My  executors  shall  convey  to  my  wife  and 
each  of  my  children  one  of  such  equal  shares  which 
shall  be  held  by  the  said  parties  respectively  at  their 
absolute  disposal  free  from  all  control  whatsoever. 

"  Sixth. — My  executors  shall  retain  the  residue  of 
such  equal  shares  in  trust  for  the  benefit  of  my  wife  and 
children  and  shall  pay  to  my  wife  and  each  of  my  chil- 
dren during  their  natural  lives  respectively  the  interest 
or  income  of  one  of  such  equal  shares ;  my  executors 
shall  keep  separately  the  accounts  of  each  share  so  re- 
tained by  them. 

"  Seventh. — ^At  the  death  of  any  of  my  said  children 
leaving  lawful  issue,  the  share  of  the  child  or  children 
so  dying  shall  vest  in  such  issue. 

Vol.  XXIV.— 34 
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**  Eighth. — At  the  death  of  any  of  my  said  children 
without  leaving  lawful  issue,  the  share  of  the  child  or 
children  so  dying  shall  vest  equally  in  my  surviving 
children  and  the  lawful  issue  of  such  of  my  children  as 
may  before  that  time  have  died,  such  issue  to  take  the 
share  which  his,  her  or  their  parent  respectively  would 
have  taken,  if  living. 

"  Ninth. — ^Af ter  the  death  of  my  said  wife  that  por- 
tion of  her  share  remaining  in  the  hands  of  my  execu- 
tors shall  be  divided  equally  among  my  surviving 
children  and  the  lawful  issue  of  such  as  may  before  that 
time  have  died ;  the  lawful  issue  of  such  of  my  children 
as  shall  have  died  before  the  death  of  my  said  wife  shall 
take  the  portion  which  his,  her  or  their  parent  respec- 
tively would  have  taken  if  living. 

"  Tenth. — The  provision  herein  made  for  my  said 
wife  is  to  be  received  by  her  in  lieu  of  her  dower  in  my 
estate. 

**  Eleventh. — ^I  give  my  executors  full  power  and  au- 
thority in  regard  to  the  investments  of  my  said  estate, 
and  for  this  purpose  they  are  authorized  to  sell  and  con- 
vey any  or  all  of  my  real  and  personal  estate,  and  after 
the  payment  of  my  debts  as  nereinbefore  provided  to 
invest  the  proceeds  in  other  real  estate  or  in  personal 
securities  as  they  in  their  discretion  may  deem  most  for 
the  interest  of  the  parties  interested  in  my  estate. 

'^  Lastly. — I  hereby  nominate  and  appoint  Edward 
Minturn  and  George  W.  Blunt,  of  the  City  of  New  York, 
Executors  of  this  my  Last  Will  and  Testament,  and 
trustees  of  my  said  estate,  hereby  revoking  all  former 
wills  by  me  at  any  time  made." 

The  executors  and  trustees  named  renounced  and  re- 
fused to  qualify. 

On  June  8,  1874,  letters  of  administration,  with  the 
will  annexed,  were  issued  to  Sarah  J.  Kortright  and 
Benjamin  Collins,  who  qualified  and  entered  upon  their 
duties. 

In  1876  Sarah  J.  Kortright  instituted  in  the  Supreme 
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Court  of  this  state,  a  siiit  for  the  partition  of  the  real 
and  personal  estate  whereof  Nicholas  G.  Kortright  died 
seized  and  possessed,  and  in  her  complaint  prayed  that 
a  partition  and  division  of  the  said  estate,  real  and  per- 
sonal, as  directed  by  said  will,  might  be  made  among 
the  parties  interested  therein,  under  the  direction  and 
according  to  the  course  and  practice  of  the  court,  by 
commissioners  to  be  appointed  for  that  purpose.  And 
in  case  it  should  appear  that  a  partition  thereof  or  of 
any  part  thereof  could  not  be  made  without  material 
injury  to  the  rights  of  the  parties  interested  therein, 
then  that  the  same  might  be  sold  under  the  judgment 
of  this  court;  and  that  the  proceeds  of  such  sale,  after 
paying  the  costs  and  charges  of  this  suit,  might  be 
divided  among  the  parties  hereto  according  to  their 
respective  rights  and  interests  therein;  and  that,  to 
that  end  that  the  rights  and  interests  of  the  parties  in- 
terested in  the  said  estate  or  in  the  proceeds  thereof, 
might  be  ascertained  and  declared  by  the  judgment  of 
the  court ;  and  also  prayed  for  the  appointment  by  the 
court  of  a  trustee  under  the  will  of  said  deceased  in  the 
place  and  stead  of  the  trustees  therein  named  ;  and  that 
the  said  trustee  so  appointed  might  by  the  judgment  of 
the  court  be  seized  as  trustee  of  the  shares  in  said  will 
directed  to  be  held  in  trust  during  the  lives  of  the  par- 
ties interested  therein,  and  that  the  rights  and  interests 
of  the  parties  thereto  in  the  same  might  be  ascertained 
and  declared  by  the  judgment  of  the  court. 

The  parties  to  that  action  were  Sarah  J.  Kortright, 
plaintiff,  and  Gouvemeur  and  Lawrence  M.  Kortright, 
defendants. 

The  defendants  being  infants,  J.  W.  C.  Leveridge 
was  appointed  guardian  ad  litem  for  them.  The 
usual  order  of  reference  on  title  was  made.  On  the 
coming  in  of  the  referee's  report,  an  interlocutory  decree 
was  entered  bearing,  date  October  2,  1876,  whereby  it 
was,  among  other  things  decreed,  that  the  rights  and 
interests  of  the  several  parties  to  the  suit  of,  in  and  to 
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the  land  and  personal  property  referred  to  and  described 
in  the  complaint  were  as  stated  and  set  forth  in  the  said 
referee's  report ;  and  decreed  that  partition  be  made  of 
said  land  and  property  (describing  the  land)  among  the 
parties  to  the  suit  according  to  their  respective  rights  and 
interests  therein  as  the  same  were  reported  by  the  said 
referee,  and  had  been  ascertained  by  the  court  and 
established  by  the  judgment;  and  whereby  J.  W.  C. 
Leveridge,  W.  Gary  Smith  and  Bernard  Smyth,  were 
appointed  commissioners  for  the  purpose  of  making  such 
partition.  And  the  commissioners  were  directed  to  di- 
vide the  said  lands  and  premises  and  personal  property 
into  six  equal  parts,  quantity  and  quality  relatively  con- 
sidered, and  to  allot  to  the  plaintiff  one  of  the  said  six 
equal  parts  to  be  held  by  her  at  her  absolute  disposal, 
and  one  other  of  such  equal  parts  to  be  held  for  her 
benefit  during  the  term  of  her  natural  life,  by  the  trus- 
tee hereafter  to  be  appointed  by  this  court  to  execute 
the  trusts  created  and  declared  by  the  will  of  Nicholas 
G.  Kortright,  deceased ;  and  to  allot  to  the  defendant, 
Gouverneur  Kortright,  one  other  of  such  equal  sixth 
parts,  to  be  held  by  him  at  his  absolute  disposal,  and  one 
other  of  such  equal  parts  to  be  held  by  the  said  trustee 
for  his  benefit  during  the  term  of  his  natural  life ;  and 
to  allot  to  the  defendant,  Lawrence  M.  Kortright,  one 
other  of  such  equal  sixth  parts,  to  be  held  by  him  at  his 
absolute  disposal,  and  one  other  of  such  equal  parts  to 
be  held  by  the  said  trustee  for  his  benefit  during  the 
term  of  his  natural  life,  such  shares  to  be  held  and  en- 
joyed by  the  said  parties  in  severalty  according  to  their 
rights  and  interests  therein  as  ascertained  and  dete^ 
mined  in  such  judgment. 

Thereafter  the  commissioners  made  their  report^ 
dated  March  14,  1877,  whereby  they  reported,  among 
other  things,  that  they  had  divided  the  lands  and  prem- 
ises in  the  interlocutory  decree  and  commission  partic- 
ularly described,  into  six  equal  parts,  designated  by 
them   as   allotments   Nos.  1,  2,  3.   4,  5   and  6j  that 
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they  had  set  apart,  allotted  and  assigned  to  the  said 
Sarah  J.  Kortright  the  premises  in  allotment  No.  4 ; 
to  be  held  for  her  benefit  by  the  trustee  thereafter 
to  be  appointed  by  the  court  according  to  the  right 
and  interest  of  the  said  Sarah  J.  Kortright  therein,  as 
the  same  had  been  ascertained  and  determined  by  the 
court  and  by  the  decree  aforesaid  ;•  that  they  had  set 
apart,  allotted  and  assigned  to  the  said  Lawrence  M. 
Kortright,  the  premises  in  allotment  No.  5,  to  be 
held  for  his  benefit  by  the  trustee  thereafter  to  be 
appointed  by  the  court  according  to  the  right  and  in- 
terest of  the  said  Lawrence  M.  Kortright  therein,  as  the 
same  had  been  ascertained  and  determined  by  the  court 
and  by  the  decree  aforesaid ;  that  they  had  set  apart, 
allotted  and  assigned  to  the  said  Gouverneur  Kortright, 
the  premises  in  allotment  No.  6,  to  be  held  for  his 
benefit  by  the  trustee,  thereafter  to  be  appointed  by  the 
court,  according  to  the  right  and  interest  of  the  said 
Gouverneur  Kortright  therein,  as  the  same  had  been 
ascertained  and  determined  by  the  court  and  by  the  de- 
cree aforesaid ;  that  the  said  allotments  were  valued  by 
them  as  follows  :  allotment  No.  1  at  sixty-five  thousand 
four  hundred  and  seven  dollars;  allotment  No.  2  at 
sixty-five  thousand  seven  hundred  and  twenty-two  dol- 
lars ;  allotment  No.  3  at  sixty-five  thousand  four  hun- 
dred and  five  dollars ;  allotment  No.  4  at  sixty-five 
thousand  three  hundred  and  fifty  dollars;  allotment 
No.  5  at  sixty-five  thousand  two  hundred  and  fifty  dol- 
lars; allotment  No.  6  at  sixty-five  thousand  two  hun- 
dred and  fifty  dollars ;  that  the  only  personal  property 
remaining  in  the  estate  was  of  the  value  of  about 
twenty-two  thousand  dollars;  that  they  had  made  no 
division  thereof  for  the  reason  that  it  would  not  be  more 
than  sufficient  to  pay  a  certain  mortgage. 

They  also  reported  as  to  payments  to  be  made  for 
equality  of  partitions. 

Thereafter,  on  the  15th  day  of  March,  1877,  an  order 
was  made  on  the  petition  of  Sarah  J.  Kortright,  whereby 
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it  was  ordered,  "  that  Benjamin  Collins  of  the  city  of 
New  York,  be  and  he  is  hereby  appointed  trustee  under 
the  will  of  Nicholas  G.  Kortright,  deceased,  to  hold  that 
portion  of  the  estate  of  said  deceased  which  under  the 
said  last  will  and  testament  was  devised  and  bequeathed 
to  the  said  Sarah  J.  Kortright,  and  Gouverneur  Kort- 
right and  Lawrence  M.  Kortright  during  the  terms  of 
their  natural  lives  respectively,  being  three  equal  sixth 
parts  of  the  said  estate,  on  his  executing  a  bond  to  each 
of  the  said  parties  in  the  penalty  of  ten  thousand  dollars 
with  the  said  Sarah  J.  Kortright  as  surety,  conditioned 
for  the  faithful  performance  of  his  duties  as  such  triLs- 
tee,  and  for  rendering  a  faithful  account  of  his  trust  in 
all  courts  and  places  when  thereunto  required,  which 
bond  shall  be  approved  as  to  its  form  and  manner  of 
execution,  and  as  to  the  suflSciency  of  the  surety  therein, 
by  one  of  the  justices  of  this  court  and  filed  in  the  oflSce 
of  the  clerk  of  this  court ;  and  that,  in  accordance  with 
the  directions  contained  in  the  said  last  will  and  testa- 
ment, that  the  said  trustee  keep  separately  the  accounts 
of  each  of  the  said  shares,  and  that  he  pay  over  to  the 
said  Sarah  J.  Kortright,  Gouverneur  Kortright  and  Law- 
rence M.  Kortright  respectively  during  their  respective 
lives  the  interest  or  income  of  the  share  so  set  apart  to 
them  respectively  by  the  said  commissioners,  and  that 
on  the  death  of  any  or  either  of  them  he  pay  over  and 
transfer  any  money  or  property  in  his  hands  belonging 
to  such  shares  respectively,  according  to  the  provisions 
in  the  said  last  will  and  testament  contained,  and  as 
this  court  may  hereafter  direct." 

Thereafter,  on  the  24th  of  March,  1877,  a  final  decree 
was  made  in  said  partition  action  whereby,  among  other 
things,  it  was  decreed,  that  the  partition  so  made  by 
the  aforesaid  commissioners  be  firm  and  effectual  fo^ 
ever ;  that  the  appointment  of  Benjamin  Collins  as  trus- 
tee, theretofore  made  by  the  order  of  March  15,  1887, 
"  be  and  the  same  hereby  is  declared  absolute,  and  that 
the  said  Benjamin  Collins  as  such  trustee,  be  and  he 
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hereby  is  invested  with  full  power  and  authority  to 
execute  the  trusts  created  and  declared  in  the  said 
last  will  and  testament  of  the  said  Nicholas  G.  Kortright, 
deceased,  and  with  all  the  powers  and  duties,  and  sub- 
ject to  the  obligations  with  which  trustees  are  by  law 
invested  in  like  cases;"  that  the  lands  and  premises 
constituting  allotment  No.  4,  should  be  and  the  same 
was  thereby  vested  "in  the  said  Benjamin  Collins,  as 
trustee,  under  the  provisions  of  the  last  will  and  testa- 
ment of  the  said  Nicholas  G.  Kortright,  deceased,  to 
hold  the  same  for  the  benefit  of  the  said  Sarah  J.  Kort- 
right, during  the  term  of  her  natural  life,  according  to 
the  trusts  declared  in  the  said  last  will  and  testament, 
that  is  to  say,  to  collect  the  interest  and  income  thereof, 
and  to  pay  over  the  same  to  the  said  Sarah  J.  Kort- 
right, during  the  term  of  her  natural  life,  and  after  her 
death  to  pay  over  and  divide  the  principal  thereof,  to 
and  between  the  said  Gouverneur  Kortright  and  Law- 
rence M.  Kortright,  or  their  lawful  issuer  or  to  such 
person  or  persons  as  may  be  legally  entitled  thereto, 
and  as  this  court  may  hereafter  direct ; "  that  the  lands 
and  premises  constituting  allotment  No.  5  should  be 
and  the  same  was  thereby  vested  "  in  the  said  Benjamin 
Collins  as  trustee,  under  the  provisions  of  the  last  will 
and  testament  of  the  said  Nicholas  G.  Kortright,  de- 
ceased, to  hold  the  same  for  the  benefit  of  the  said  Law- 
rence M.  Kortright,  during  the  term  of  his  natural  life, 
according  to  the  trusts  declared  in  the  said  last  will  and 
testament,  that  is  to  say,  to  collect  the  interest  and 
income  thereof,  and  to  pay  over  the  same  to  the  said 
Lawrence  M.  Kortright,  during  the  term  of  his  natural 
life,  and  after  his  death  to  pay  over  and  divide  the  prin- 
cipal thereof,  to  and  among  the  lawful  issue  of  the  said 
Lawrence  M.  Kortright,  or  their  legal  representatives, 
or  to  such  person  or  persons  as  may  be  legally  entitled 
thereto,  and  as  this  court  may  hereafter  direct ;  *'  that 
the  said  lands  and  premises  constituting  allotment  No.  6, 
should  be  and  the  same  was  thereby  vested  "  in  the  said 
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Benjamin  Collins  as  trustee,  under  the  provisions  of  the 
last  will  and  testament  of  the  said  Nicholas  G.  Kortright, 
deceased,  to  hold  the  same  for  the  benefit  of  the  said 
Gouvemeur  Kortright,  during  the  term  of  his  natural 
life,  according  to  the  trusts  declared  in  the  said  last  will 
and  testament,  that  is  to  say,  to  collect  the  interest  and 
income  thereof,  and  to  pay  over  the  same  to  the  said 
Gouverneur  Kortright,  during  the  t^rm  of  his  natural 
life,  and  after  his  death  to  pay  over  and  divide  the  prin- 
cipal thereof  to  and  among  the  lawful  issue  of  the  said 
Gouverneur  Kortright  or  their  legal  representatives,  or 
to  such  person  or  persons  as  may  be  legally  entitled 
thereto,  and  as  this  court  may  hereafter  direct ; "  and 
that  the  said  Benjamin  Collins  "  be  and  he  is  hereby  ap- 
pointed trustee  of  the  said  personal  property  now  re- 
maining in  the  said  estate,  and  he  is  hereby  authorized 
to  receive  from  the  administrators  with  the  will  annexed 
of  the  said  Nicholas  G.  Kortright,  the  said  personal 
property  as  the  same  shall  be  ascertained  and  declared 
by  the  decree  of  the  surrogate  of  the  county  of  New 
York,  on  the  final  settlement  of  the  accounts  of  such 
administrators  before  such  surrogate,  and  that  he  pay 
therefrom:  First. — The  fees,  costs  and  allowances 
hereinafter  awarded  and  allowed  to  the  said  referee  and 
commissioners,  and  to  the  plaintiff's  attorney  and  gua^ 
dian  ad  litem.  Second, — The  taxes  and  assessments 
upon  the  real  estate  in  the  city  of  Brooklyn  herein- 
before referred  to.  And  Third. — A  certain  mortgage 
hereinbefore  referred  to  upon  the  said  premises  on  the 
northeast  corner  of  Madison  avenue  and  Twenty-eighth 
street  in  the  city  of  New  York,  or  so  much  thereof  as 
the  said  personal  property  might  be  sufficient  to  pay." 

Sarah  J.  Kortright  intermarried  with  one  Taylor  and 
was  thereafter  known  as  Sarah  J.  Taylor. 

Thereafter  an  order  was  made  at  the  special  term  of 
the  Supreme  Court  on  the  3d  day  of  August,  1882,  in 
a  matter  entitled  "  In  the  matter  of  the  petition  of 
Benjamin  Collins,  Sarah  J.  Taylor,  Gouverneur  Kortright 
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and  Lawrence  M.  Kortright  for  the  discharge  and  re- 
lease of  Benjamin  Collins,  as  trustee,"  whereby  it  was 
ordered,  "  that  upon  the  said  Benjamin  Collins  con- 
veying and  paying  unto  such  trustee  or  trustees  as  may 
hereafter  be  duly  appointed  by  this  court  in  his  place 
and  stead  all  his  rights,  titles  and  interests  as  trustees 
of,  in  and  to  all  and  singular  the  trust  estate,  both  real 
and  personal,  with  which  the  said  trustee  is  seized  and 
possessed  of  as  trustee,  that  he  be  and  he  hereby  is  per- 
mitted to  surrender  his  trust  and  is  released  and  forever 
discharged  of  and  from  all  liability  or  reclamations  by 
the  said  petitioners,  or  either  of  them,  by  reason  of  his 
acts  and  conduct  as  such  trustee." 

Thereafter,  on  the  24th  of  November,  1882,  an  order 
was  made  on  the  petition  of  Gouverneur  Kortright,  ap- 
pointing Lawrence  M.  Kortright  (upon  giving  a  bond 
for  $10,000)  trustee  under  the  will  of  Nicholas  G.  Kortr 
right,  to  hold  the  share  (being  the  premises  included  in 
allotment  5)  set  apart  by  the  commissioners  in  partition 
'  for  the  benefit  of  said  Gouverneur  Kortright,  and  to  be 
held  in  trust  for  his  benefit.  On  the  same  date  an  order 
was  made  on  the  petition  of  Lawrence  M.  Kortright,  ap- 
pointing Gouverneur  Kortright  (upon  giving  a  bond  for 
$10,000)  trustee  under  the  will  of  Nicholas  G.  Kort- 
right, to  hold  the  share  (being  the  premises  included  in 
allotment  6)  set  apart  by  the  commissioners  in  partition 
for  the  benefit  of  Lawrence  M.  Kortright,  and  to  be 
held  in  trust  for  his  benefit. 

The  Supreme  Court  had  full  jurisdiction  over  the 
persons  of  the  defendants  in  the  partition  action,  and 
all  the  orders  in  .that  action  were  made  on  proper  notice 
to  them. 

On  a  sale  made  by  Lawrence  M.  and  Gouverneur 
Kortright,  as  trustees,  certain  of  the  premises  included 
in  allotments  5  and  6  were  purchased  by  the  plaintiff, 
who  objected  to  the  title  on  the  ground  that  they  were 
not  vested  with  any  powers  of  sale. 

The  cause  was  tried  at  special  term.     On  the  trial 
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the  plaintifE,  among  others,  made  the  point  that  Law- 
rence M.  and  Gouveneur  could  only  get  a  power  of  sale 
under  the  orders  appointing  them,  and  that  those  orders 
did  not  confer  such  power. 

The  judge  at  special  term  held  with  the  plaintifE  on 
this  point,  writing. 

Freedman,  J. :  Assuming  that  the  power  of  sale  given 
by  the  will  was  an  imperative  and  general  power  in 
trust,  which,  although  discretionary  as  to  the  time  of 
execution,  could,  on  the  death,  removal,  resignation  or 
refusiil  to  act  of  the  trustees,  be  conferred  by  the 
Supreme  Court  on  a  trustee  appointed  by  that  court  to 
carry  out  the  trusts  created  by  the  will,  the  question 
still  remains  whether  the  Supreme  Court  really  did  con- 
fer the  power.  If  it  was  conferred  it  must  be  found  in 
the  order  t)f  appointment,  for  a  trustee  so  appointed 
takes  all  his  powers  from  the  order  of  his  appointment. 

In  Kortriglit,  trustee,  &c.,  v.  Storminger,  49  Hun  249, 
which  was  a  case  submitted  on  an  agreed  state  of  facts, 
the  case  as  submitted  to  the  general  term  of  the  Supreme 
Court  showed  that  by  an  order  duly  made  and  entered,  a 
new  trustee  had  been  duly  appointed  to  hold  a  certain 
share  of  the  estate,  with  all  the  powers  and  authority 
given  to  the  trustees  by  the  provisions  of  the  will.  But 
the  order  of  his  appointment  was  not  set  forth.  Under 
that  broad  admission  it  could  well  be  held,  as  it  was 
held,  that  he  possessed  all  of  the  powers  to  sell  which 
were  possessed  by  the  original  trustees. 

In  the  cases  before  me  the  orders  appointing  Gouv- 
erneur  Kortright  and  Lawrence  M.  Kortright  as  trustees 
were  put  in  evidence,  and  they  fail  to  show  that  any 
power  of  sale  was  conferred  by  the  court  upon  either  of 
said  trustees. 

The  order  appointing  Gouverneur  Kortright  shows 
that  Sarah  J.  Taylor  and  Lawrence  M.  Kortright  had 
petitioned  for  his  appointment  as  trustee,  "  to  hold  the 
share  set  apart  by  commissioners  in  partition  for  the 
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benefit  of  said  Sarah  J.  Taylor  and  Lawrence  M,  Kort- 
right,  and  to  be  held  in  trust  for  their  benefit,"  and  that 
thereupon  it  was  ordered  that  he  be  appointed  "  such 
trustee." 

The  order  appointing  Lawrence  M.  Kortright  was 
made  on  the  petition  of  Gouverneur  Kortright,  praying 
that  Lawrence  M.  Kortright  be  appointed  trustee  to 
hold  his  (Gouverneur  K.'s)  share,  and  by  it  he  is  ap- 
pointed "  such  trustee." 

Now  it  may  be  conceded  that  under  the  decisions  of 
Clark  V.  Crego,  51  iV^.  F.  646,  and  Farrar  v.  McCue,  89 
lb,  140,  it  was  not  necessary  for  the  Supreme  Court  to 
expressly  confer  the  power  of  sale  on  the  new  trustees. 
Their  general  appointment  in  place  of  the  former  trus- 
tees would  have  carried  with  it  all  the  powers  vested  in 
the  former  trustees. 

But  the  two  orders  above  referred  to  did  not  appoint 
generally,  but  specially,  and  for  that  reason  they  did 
not  by  implication  confer  the  power  of  sale. 

The  foregoing  considerations  entitle  the  plaintiff  to 
judgment.  Findings  and  judgment  to  be  settled  on 
notice. 

From  the  judgment  entered  on  this  decision  defend- 
ants appealed. 

Piatt  &  Bowers,  attorneys,  and  John  M.  Bowers  of 
counsel  for  appellants,  argued :  — 

I.  The  power  of  sale  given  by  the  will  was  a  general 
imperative  power  in  trust,  which,  although  discretionary 
as  to  the  time  of  execution,  could,  on  the  death,  removal, 
resignation  or  refusal  to  act  of  the  trustees,  be  executed 
by  a  trustee  appointed  by  the  Supreme  Court  to  carry 
out  the  trusts  created  by  the  will.  The  power  is  general, 
1  a.  8.  732,  §  77. — The  power  is  imperative,  1  B.  S. 
734,  §  96.— The  power  is  in  trust,  1  B.  8.  734,  §  95.— 
An  express  trust  is  created,  1  B.  8.  728,  §  55. — The  Su- 
preme Court  has  full  power  to  appoint  a  new  trustee,  1 
B.  8.  730,  §§  68,  69,  70  and  71.— The  following  au- 
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thorities  seem  directly  in  point:  Cook  v.  Piatt,  98  N,  Y. 
39 ;  Farrar  v.  McCue,  89  /&.  140 ;  Delaney  c.  McCo^ 
mick,  88  Ih.  174.  Cook  v.  Piatt,  98  N.  Y,  35,  though 
holding  that  the  trust  in  that  ease  was  an  invalid  one, 
sustains  the  point  here  maintained. 

II.  The  power  of  sale  was  to  the  trustees,  and  though 
imperative,  could  be  exercised  as  to  time  in  their  dis- 
cretion. In  such  cases  the  power  passes  to  new  trustees 
duly  appointed,  and  not  to  the  administrator  with  the 
will  annexed.  Cook  r.  Piatt,  98  N.  Y.  39 ;  Mott  t?. 
Ackerman,  92  lb,  540.  The  following  cases  are  directly 
in  point.  Ward  v.  Ward,  105  N.  Y.  68 ;  Tobias  t?.  Cush- 
man,  32  Ih,  319 ;  Robert  ».  Corning,  89  lb.  225 ;  Ba- 
con V.  Bacon,  4  Demarest^  5. 

in.  The  trustees  having  refused  the  trust,  an  order 
discharging  them  therefrom  was  unnecessary.  By 
their  refusal  to  act,  the  trust  vested  in  the  Supreme 
Court,  with  all  the  powers  and  duties  of  the  original 
trustees ;  and  the  court  properly  executed  the  trust  by 
the  appointment  of  new  trustees.  Depeyster  v.  Clen- 
denning,  8  Paige,  295 ;  Matter  of  Robinson,  37  -AT.  K 
261 ;  Dunning  v.  Ocean  Nat.  Bk.,  61  lb,  497,  pp.  500- 
502 ;  Ross  V,  Roberts,  2  Hun  90. 

IV.  It  is  not  necessary  for  the  Supreme  Court  to  ex- 
pressly confer  any  authority  on  the  new  trustee.  The 
appointment  carries  with  it  all  the  authority  vested  in 
the  original  trustee.  Clark  v.  Crego,  51  iV.  Y.  646; 
Farrar  v.  McCue,  89  lb.  140 ;  Nugent  v.  Clune,  117 
Mass.  219. 

James  F.  Malcolm^  attorney,  and  Samuel  Jones  of 
counsel  for  respondent,  made  and  argued,  orally,  various 
points  in  support  of  the  judgment. 

Per  Curiam. — This  action  was  begim  to  relieve  the 
plaintiff  from  the  obligation  of  a  written  contract,  made 
by  him  and  defendants,  and  by  which  the  former  was  to 
buy  and  the  latter  to  sell  certain  real  estate. 
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On  the  trial,  the  plaintiff  maintained  that  the  defend- 
ants had  no  power  to  sell  so  much  of  the  real  estate  as 
they  held  as  trustees.  The  learned  court  held  with  the 
plaintiff  in  this  respect,  grounding  its  decision  upon  the 
construction  of  two  orders  of  the  Supreme  Court  ap- 
pointing the  defendants  trustees. 

As  these  orders  were  of  similar  tenor,  it  is  necessary 
to  advert  but  to  one  of  them.  It  recited  that  on  reading 
and  filing  the  petition,  etc.,  praying  that  Lawrence  M. 
Kortright  be  appointed  trustee  under  the  will  of  Nicho- 
las G.  Kortright,  deceased,  to  hold  the  share  set  apart 
and  for  the  benefit  of  said  Gouverneur  Kortright  and  to 
be  held  in  trust  for  his  benefit,  etc.,  it  is  ordered  that  the 
said  Lawrence  M.  Kortright  be  and  he  hereby  is  ap- 
pointed such  trustee  upon,  etc. 

The  construction  given  below  to  this  order  was,  that 
Kortright  was  appointed  as  trustee  solely  to  hold  the 
share,  and  therefore  that  the  order  gave  no  power  to 
sell  it.  It  was  competent,  however,  for  the  purpose  of 
construction,  to  look  at  the  whole  of  the  record  which 
ended  in  the  order.  From  that  record  it  appeared  that 
the  will  of  a  former  owner  had  appointed  a  trustee  to 
hold  the  share  and  for  other  purpose  with  power  of  sale. 
The  trustee  named  not  taking,  the  Supreme  Court  ap- 
pointed a  trustee,  to  execute  the  trust  of  the  will. 
Afterwards  the  trustee  so  appointed  resigned,  and  the 
trustee  named  in  the  order,  now  examined,  was  appointed 
as  appears  by  that  order. 

On  the  whole  record,  the  object  of  the  proceedings 
appears  to  have  been  to  substitute  some  one  in  the  place 
of  the  one  named  in  the  will,  without  a  purpose  of 
dividing  the  power  that  the  will  had  provided.  As  the 
trustee  had  a  power  of  sale  under  the  will,  the  trustee 
named  in  the  order  had  the  same  power.  The  expression 
"  to  hold  "  the  share  of  Gouverneur  Kortright,  was  used 
not  as  a  description  of  power,  but  of  necessity,  in  order 
to  identify  the  trusteeship  or  office,  as  under  the  will 
there  were  trusts  as  to  other  shares  like  that  of  Gouv- 
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emeur  Kortright,  excepting  that  they  were  for  the  ben- 
efit of  other  persons.  The  power  of  sale  was  but  an 
incident  of  the  trusteeship,  and  accompanied  that.  The 
words  "  to  hold  "  might  have  been  supplaced  by  the 
words  "  of  the  share,"  etc. 

There  are  in  the  case  other  questions.  The  argu- 
ment at  the  bar  was  so  shaped  that  it  is  proper  to 
determine  this  appeal,  by  a  consideration  of  the  con- 
struction of  the  order. 

The  judgment  is  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 


MARGARET    WELLS,    Respondekt    v.    FRANCIS 
ALEXANDRE,  et  al.,  Appellants. 

Contract — Proposal  and  acceptance  do  not  constitute.  Implication  of  prom- 
ise, duty  or  obligaiion,  when  it  does  not  arise.  Contract^  notificalion 
limiting  delivery  as  a  condition  precedent  effect  of;  construed,  as  ceasing 
to  be  operative  by  a  voluntary  act. 

Plaintiff,  through  her  agent,  made  to  defendants  by  letter  dated  December 
31,  1887,  a  proposition  to  furnish  three  of  their  steamers  (naming  them) 
with  coal  to  be  delivered  alongside  a  specified  pier,  for  the  year  1888. 
from  January  1st  to  December  31st,  for  $3.05  per  ton.  Defendants  re> 
plied  to  this  by  letter  dated  January  4,  1888,  saying  •*  we  beg  to  accept 
your  offer  of  31st  ult."  The  lettera  are  given  in  full  in  the  opinion. 
Defendants  were  the  owners  or  charterers  or  operators  of  the  steamers 
specified  in  the  letter  of  December  81st,  which  were  used  by  them  in 
operating  a  line  running  between  the  port  of  New  York  and  ports  in 
Mexico  and  Cuba.  Up  to  June  26, 1888,  defendants  bought  from  plaint- 
iff all  the  coal  they  required  for  the  specified  steamers  and  paid  there- 
for ;  on  that  day  they  retired  from  business  and  sold,  conveyed  and 
delivered,  all  their  steamship  property,  including  the  three  specified 
ones,  and  therefore  ceased  to  operate  them. 

Held,  (1)  That  the  letters  were  a  mere  proposal  and  acceptance  and  did 
not  constitute  a  contract. 


I 
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(2)  Assuming  that  the  letters  constituted  a  conti'act,  it  was  a  contract  to 
furnish  upon  notification  by  defendants,  when  and  in  what  quantities 
coal  was  needed  or  to  be  delivered ;  and  in  the  absence  of  such  notifi- 
cation there  was  no  consideration  to  defendants  for  any  supposed  pi*om- 
ise  on  their  part  to  receive  the  coal  unless  there  was  an  implied  promise 
on  their  part  to  give  the  notification. 

(3)  There  was  no  implied  promise  to  give  the  notification,  the  giving  of  it 
being  simply  a  condition  precedent  to  any  duty  or  obligation  to  deliver 
the  coal  arising  from  which  a  promise  to  give  it  cannot  be  implied. 

(4)  If  notification  was  given,  a  liability  would  arise  for  the  amount  spe- 
cified in  the  notice  at  the  price  named  in  the  proposal ;  it  would  amount 
to  an  order  for  the  delivery  of  a  specific  quantity  on  the  terms  proposed. 

(5)  Assuming  tliat  the  letters  constituted  a  contract,  it  imposed  no  dut}', 
obligation  or  right  either  to  deliver,  receive  or  demand  coal  upon  the 
specified  vessels  going  into  the  hands  other  than  those  of  defendants. 
Only  such  coal  as  would  be  needed  for  the  object  in  view  when  the  ar- 
rangement, viz. :  that  of  supplying  the  vessels  of  defendants  while  in 
their  hands,  fails  within  the  scope  of  puiTiew  of  the  conti'act. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  JJ. 

Decided  April  h%  1889. 

Appeal  by  defendants  from  judgment  for  plaintiff, 
entered  upon  an  order  sustaining  demurrer  to  a  defence 
set  up  in  the  answer. 

Statement  of  the  case  Bf  the  Court. 

The  complaint  alleges,  that  at  all  times  referred  to  in 
the  complaint,  the  defendants  were  copartners  doing 
business  in  the  city  of  New  York  and  were  the  "  pro- 
prietors or  operators  of  a  line  of  steamships ;  that  the 
plaintiff  entered  into  an  agreement  with  the  defendants 
by  which  the  plaintiff  promised  and  agreed  to  furnish 
defendants  for  the  use  of  certain  steamships  then  owned 
or  operated  by  them,  with  such  quantities  of  pea  coal  as 
might  be  required  for  said  vessels  during  the  year  1888, 
to  be  delivered  alongside  the  same  at  Pier  3,  North 
river,  in  the  city  of  New  York,  for  the  sum  of  |3.05  a 
ton,  and  in  consideration  thereof  defendants  promised 
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and  agreed  to  purchase  from  plaintiff,  at  Stiid  rate,  all 
coal  necessary  for  the  use  of  the  said  steamships  during 
said  year ;  that  ever  since  the  date  of  said  agreement 
said  steamships  have  been  making  and  are  still  making 
regular  trips,  and  have  required  and  used  and  still  re- 
quire and  use  large  quantities  of  coal ;  that  plaintiff  has 
duly  performed  all  the  terms  and  conditions  of  said 
agreement  on  her  part  and  '^  has  been  and  still  is  ready 
and  willing  to  furnish  coal  in  accordance  with  said 
agreement  and  has  duly  notified  defendants  thereof  and 
duly  tendered  such  coal  to  them,  but  the  defendants 
have  refused  and  still  refuse  to  receive  and  pay  for  the 
same ;  that  by  said  refusal  of  defendants  to  perform  the 
terms  of  their  agreement,  plaintiff  has  been  damaged  in 
the  sum,"  etc. 

The  answer,  denying  that  they  ever  entered  into 
the  contract  averred  in  the  complaint,  or  any  contract 
for  the  supplying  of  coal  as  mentioned  in  the  complaint, 
alleged  for  a  second  and  distinct  defence,  that  on  and 
before  the  4th  day  of  January,  1888,  they  were  the 
owners  or  charterers  and  operators  of  the  steamships 
^'  City  of  Alexandria,"  "  City  of  Washington"  and  "  Man- 
hattan," which  steamships  were  used  by  them  in  the 
operation  of  a  line  running  between  the  port  of  New 
York  and  ports  in  Mexico  and  Cuba.  That  on  or  about 
the  31st  day  of  December,  1887,  these  defendants  re- 
ceived from  the  said  Joseph  K.  Wells,  mentioned  in  said 
complaint,  a  letter  of  which  the  following  is  a  copy  : 

«  Dec.  31,  1887. 
Messrs.  F.  Alexandre  &  Sons, 

New  York. 
Gents, — ^We  propose  to  furnish  your  steamers  City  of 
Alexandria,  City  of  Washington  and  Manhattan  with 
strictly  free  burning  pea,  delivered  alongside  Pier  3, 
North  River,  for  the  year  1888,  commencing  January 
1st,  to  Dec.  31st,  for  the  sum  of  three  dollars  and  five 
cents  ($3.05)  per  ton.     We  also  agree  to  furnish  any 
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Other  steamers  of  your  line  with  same  coal  and  at  same 
price  at  any  time  you  wish.  If  through  any  cause  we 
are  unable  to  deliver  pea  coal  we  will  deliver  you  other 
sizes  at  an  equitable  adjustment  of  price. 

Yours  very  respectfully, 

Jos.  K.  Wells, 

Agt." 

That  on  the  fourth  day  of  January,  1888,  these  de- 
fendants answered  said  letter  as  follows : 

"  New  York,  Jany.  4,  1888. 
Mr.  Jos.  K.  Wells, 

Dear  Sir. — ^We  beg  to  accept  your  offer  of  31st  ult. 
to  furnish  our  steamers  City  of  Alexandria,  City  of 
Washington  and  Manhattan  with  strictly  free  burning 
pea  coal,  delivered  alongside  Pier  3,  North  River,  for 
the  year  1888,  commencing  Jan.  1st,  for  the  sum  of 
$3.05  per  ton  of  2,240  lbs.  Also  to  furnish  any  other 
steamer  of  our  line  with  same  coal  at  same  price  if  we 
ivish  it.  If,  through  any  cause  you  are  unable  to  de- 
liver pea  coal  you  will  deliver  us  other  sizes  at  an  equit- 
able adjustment  of  price. 

Yours  truly, 
F.  Alexandre  &  Sons." 

Which  answer  was  duly  received  by  said  Joseph  K. 
Wells. 

That  thereafter,  and  until  the  25th  day  of  June,  1888, 
these  defendants  purchased  from  the  said  Joseph  K. 
WelLs,  as  the  agent  of  some  person  or  persons  to  these 
defendants  unknown,  such  quantities  of  coal  as  they  re- 
quired for  use  in  the  said  steamships,  and  duly  paid  for 
the  same.  That  on  the  said  25th  day  of  June,  1888, 
these  defendants  having  determined  to  retire  from  the 
business  of  operating  steamships,  sold  and  conveyed 
unto  the  New  York  and  Cuba  Mail  Steamship  Company 
all  their  steamship  property,  charters  and  business 
including  all  the  right,  title  and  interest  of  these  def  end- 
VoL.  xxrv.— 35 
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ants  in  the  three  steamers  above  mentioned,  and  forth- 
with delivered  the  same  to  the  said  New  York  and  Cuba 
Mail  Steamship  Company,  and  ceased  to  operate  the 
said  steamships  or  any  of  them.  That  since  then  these 
defendants  have  not  required  or  used  or  purchased  any 
coal  for  the  operation  of  the  said  three  steamships. 
That  as  these  defendants  are  informed  and  believe,  the 
three  steamships  aforesaid  are  the  steamships  referred 
to  in  the  complaint  of  the  said  plaintiff,  and  these  de- 
fendants are  advised  and  believe  that  they  were  under 
no  obligation  after  the  said  25th  day  of  June,  1888,  to 
receive  from  the  said  Joseph  K.  Wells,  or  any  principal 
represented  by  him,  any  coal  for  use  in  said  steamships 
or  any  or  either  of  them. 

The  plaintiff  demurred  to  this  defence  "  on  the  ground 
that  it  is  insufficient  in  law  upon  its  face,  in  not  stating 
facts  sufficient  to  constitute  a  defence." 

The  court  below  sustained  the  demurrer  with  leave  to 
defendants  to  amend  the  answer  upon  payment  of 
costs.  A  judgment  was  entered  on.  this  decision,  from 
which  this  appeal  is  taken  by  the  defendants. 

Carter^  Rollins  &  Ledyardj  attorneys,  and  Lewis  Cass 
Ledyard,  of  counsel  for  appellants,  argued : — 

I.  The  view  adopted  by  the  court  below  was  that  this 
correspondence  created  a  contract  on  the  part  of  the 
respondents  to  purchase  all  the  coal  which  might  be 
required  for  the  three  steamers  mentioned  during  the 
year  1888.  This,  it  will  be  observed,  is  equivalent  to 
holding  that  it  was  an  undertaking  by  them  to  pureha«« 
not  only  what  they  might  require  during  the  year  for 
these  steamers,  but  what  any  one  else  might  require  for 
f  "Jk*^  ^ase  the  respondents  themselves  did  not  oper- 
ate them  throughout  the  period.  In  other  words,  the 
ruling  amounted  to  holding  that  the  respondents  con- 
v?nr      Q^  continue  to  operate  the  steamers  during  the 

K^LrU  <^  ^^^^   »®^"^8   to    be   wholly   erroneous. 

Knowlton  v.  Sewall,  10  Allen  34. 


V 
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II.  Upon  no  other  construction  can  the  plaintiff  re- 
cover. And  this  for  the  reason,  that  upon  any  other 
view  of  the  defendants'  undertaking,  it  would  be  wholly 
incapable  of  enforcement  for  want  of  a  consideration. 
Chicago  and  Great  Eastern  Railway  Company  v.  Dane, 
43  N.  T.  240 ;  Campbell  v.  Lambert,  36  La.  An.  35 ; 
The  H.  &  T.  C.  R.  R.  Co.  v.  Mitchell,  38  Texas  85. 

in.  In  reference  to  the  authorities  relied  upon  by  the 
plaintiff,  it  may  be  said  that  they  are  chiefly  cases 
falling  within  one  of  the  following  classes:  First. — 
Where  a  contract  has  been  made,  admittedly  valid,  the 
obligation  of  which  is  in  no  way  doubted,  and  its  per- 
formance by  one  of  the  parties  has  become  impossible 
by  reason  of  some  act  of  his  own,  of  course,  he  is  still 
bound  by  his  contract,  and  if  its  performance  has  be- 
come impossible,  must  respond  in  damages  for  the 
breach.  Second. — Where  a  contract  has  been  made, 
admittedly  valid,  the  obligation  of  which  is  in  no  way 
doubted,  and  its  performance  by  one  of  the  parties  has 
become  impossible  by  reason  of  causes  not  within  his 
control,  still  his  obligation  continues.  Impossibility  of 
performance  is  no  defence ;  it  was  his  business  to  pro- 
vide against  it  in  the  contract.  Third. — Where  a  con- 
tract has  been  made,  admittedly  valid  and  binding,  and 
the  thing  which  forms  the  subject  of  the  contract  has 
perished,  that  also  is  a  contingency  which  the  parties 
are  bound  to  provide  against  in  their  contract.  But  in 
none  of  these  cases  is  the  contract  itself  in  question. 
The  question  in  all  of  them  was  whether  the  happening 
of  the  event  which  gave  rise  to  the  dispute  was  an  ex- 
cuse for  non-performance.  No  such  question  is  involved 
in  this  case.  We  do  not  set  up  the  sale  by  the  defend- 
ants of  their  steamers,  as  an  excuse  for  non-perform- 
ance. We  say  that  either  they  were  never  under  any 
obligation  to  perform  at  all,  or  else,  that  the  fair  and 
reasonable  construction  of  their  contract,  is  that  it 
should  endure  only  so  long  as  their  ownership  of 
steamers  should  continue. 
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WilcoXy  Adams  &  Macklifiy  attorneys,  and  George 
Bethune  AdamSy  of  counsel  for  respondent,  argued : — 

I.  The  correspondence  set  forth  in  the  answer  estab- 
lishes a  valid  and  binding  contract  on  both  parties. 
Fitzhugh  V.  Raymond,  49  Barb.  645 ;  Utica  Water 
Works  Co.  V.  City  of  Utica,  31  5wn,  431  et  passim ; 
Broonis  Legal  Maxims,  p.  623.  It  is  not  denied  that 
the  steamers  continued,  after  the  25th  of  June,  to  re- 
quire and  use  coal,  and  this  obviates  the  necessity  of 
any  discussion  as  to  the  construction  of  the  contract,  if 
they  had  ceased  to  require  and  use  coal  after  that  date 
by  reason  of  any  superior  force,  destruction  by  the  ele- 
ments, for  instance.  It  is  doubtful,  under  the  decisions 
in  this  state,  if  even  such  destruction  would  have  re- 
lieved the  defendants,  because  they  should  have  provided 
against  such  a  contingency  in  the  contract.  Tompkins 
V,  Dudley,  12  N.  Y.  107 ;  Booth  v.  Spuyten  Duyvil 
Roll.  M.  Co.,  60  lb.  492,  et  passim.  The  mutuality  of 
the  contract,  with  respect  to  mentioned  steamers,  stands 
forth  conspicuously,  and  it  is  well  settled  that  where 
mutuality  appears  a  construction  which  would  render 
the  contract  unilateral  or  optional  would  be  unreason- 
able, and  should  not  be  adopted  excepting  on  very  clear 
grounds.  Bushnell  v.  Chatauqua  Nat.  Bk.,  10  ffun  380 ; 
and  see  Barton  v.  McLean,  5  Hill  256  ;  Richards  v.  Edick, 
17  Barb.  260.  The  privilege  extended  to  and  accepted 
by  the  defendants  of  calling  for  coal  for  their  other 
steamers  at  their  option,  was  alone  a  sufficient  consider- 
ation to  support  an  obligation  on  their  part  to  receive 
coal  for  the  mentioned  steamers,  even  if  the  plaintiff 
was  not  obli^i^ed  to  furnish  coal  to  the  latter.  The  evi- 
dent  consideration  for  this  option  was  the  agreement  to 
purchase  coal  for  the  mentioned  steamers  at  the  price 
and  for  the  period  specified.  It  matters  not  whether 
the  option  was  exercised  or  not.  To  hold  the  contract 
invalid  would  deprive  the  plaintiff  of  the  consideration 
therefor.  The  plaintiff,  however,  was  bound  to  furnish 
the  mentioned  steamers  and  the  defendant  bound  to 
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receive  and  pay.  Justice  v.  Lang,  42  iV.  JT.  494  ;  Mason 
V.  Decker,  72  lb.  596  ;  Butler  v.  Thomson,  92  U.  S.  412. 
The  option  was  an  additional  consideration.  But  even 
if  there  was  want  of  mutuality,  and  the  option  was  not 
a  sufl&cient  consideration,  a  consideration  was  imported 
into  the  contract  by  the  acts  of  the  parties  under  it. 
Parsons  on  Contracts^  vol.  1,  450;  Commercial  Bank 
V.  Nolan,  7  How.  (Miss.)  508 ;  Kennaway  v.  Treleavan, 
b  M.  &  W.  501 ;  Fishmongers*  Co.  r.  Robertson,  5 
Man.  &  G.  131;  Phelps  v.  Townsend,  8  Pick.  392; 
Yard  v.  Eland,  1  Ld.  Raym.  368 ;  Cabellero  v.  Slater, 
25  E.  L.  &  E.  285 ;  S.  C.  24  C.  B.  300 ;  L'Amoreux  v. 
Gould,  3  Seld.  349 ;  Mozley  v.  Tinkler,  \  C.  M.  iS&  R. 
692;  Loughran  v.  Smith,  11  Hun  311.  There  is  a  line 
of  cases  cited  and  relied  upon  by  the  defendants  in  the 
court  below,  and  probably  will  be  on  the  appeal,  where 
clearly  no  mutuality  existed  in  the  papers  set  up  as  con- 
tracts, and  it  was  held,  of  course,  that  neither  party  was 
bound.  Those  cases  are.  The  Chicago  and  Great  Eastr 
em  Railway  v.  Dane,  43  N.  T.  240  ;  Campbell  v.  Lam- 
bert, 36  La.  An.  351 ;  H.  T.  C.  R.  R.  Co.  v.  Mitchell, 
38  Tex.  85 ;  Knowlton  v.  Sewall,  10  Allen  34. 

II.  Contract  rights  cannot  be  terminated  nor  abridged 
by  a  voluntary  transfer  of  interest  in  the  subject  mat- 
ter. The  defence  seems  to  proceed  upon  the  theory 
that  a  restriction  or  limitation  can  be  implied  from  the 
terms  of  the  contract.  The  plain  intent  is,  that  the 
coal  should  be  supplied  for  the  j'ear  and  no  restriction 
whatever  appears.  Under  such  circumstances  no  re- 
striction can  be  implied.  Lyon  v.  Hersev,  103  N.  T. 
264 ;  Coyne  v.  Weaver,  84  lb.  390 ;  Gifford  v.  First 
Presbyterian  Society  of  Syracuse,  56  Barb.  114.  There 
being  no  limitation  expressed  in  the  contract,  the  only 
question  that  remains  is,  could  it  be  terminated  by  the 
voluntary  act  of  the  defendants  in  selling  the  steamers  ? 
The  authorities  are  uniform  in  deciding  that  it  could 
not.  Some  of  the  cases  adjudged  are :  Rudge  v.  Thomas, 
3  Bulst.  202  (1690) ;  Charnley  v.  Winstanley,  6  East 
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266  (1802);  Ford  1?.  TiUey,  6  5.  cfe  C.  325  (1827);  Price 
V.  Williams,  1  N.  &  W,  Q  (1836) ;  Stirling  r.  Maitland, 
bB.Jc  8.  840  (1864) ;  McClearly  v.  Edwards,  27  Barh. 
239 ;  Denison  v.  Ford,  7  Daly  384.  The  nearest  ap- 
proach to  the  defendants'  contention  seems  to  be  in  the 
principle  found  in  Taylor  v.  Caldwell,  Z  B.  &  S.  826, 
32  L,  e/.,  Q,  B.  164,  and  Howell  v.  Coupland,  L.  B.y  9 
Q,  B.  462,  on  appeal  1  Q.  B.  D.  258,  but  to  make  those 
cases  similar  to  the  defendants'  contention  here,  it  would 
have  to  appear  that  the  defendants  there  were  prevented 
from  performing  the  contract  by  their  voluntary  act. 
The  principle  that  a  breach  can  be  excused  for  such  a 
reason  as  the  perishing  of  the  subject  matter,  has  not, 
however,  been  followed  in  New  York.  Tompkins  r. 
Dudley,  and  Booth  v.  Spuyten  Duyvil  Rolling  Mill  Co., 
supra. 

By  the  Court. — Sedgwick,  Ch.  J. — The  counsel  in 
the  argument  of  the  appeal  have  not  raised  any  ques- 
tion of  practice  or  of  form,  and  have  in  effect,  made  the 
matter  to  be  decided,  the  same  as  if  on  a  trial  it  appeared 
that  the  only  arrangement  between  the  parties  was 
such  as  would  be  proven  by  the  existence  of  the  facts 
alleged  by  the  defence  in  the  answer  to  have  existed. 

Attention  is  to  be  given  first  to  ascertaining  what 
were  the  relations  of  the  parties  formed  by  the  corres- 
pondence between  them. 

The  letter  of  plaintiff  began,  "  We  propose  to  furnish," 
etc.  The  answer  of  defendants  was,  "  We  beg  to  accept 
your  offer,"  etc.  As  the  latter  was  a  reference  to  the 
former,  and  as  if  it  referred  to  sometliing  other  than  the 
former,  there  would  be  no  aggregatio  meniiumj  it  must 
be  taken  that  what  was  termed  by  defendants,  **  your 
offer"  meant  "your  proposal."  The  proposal  was  ac- 
cepted. This  means  no  more  than,  that  the  proposal 
was  assented  to.  As  a  proposal  is  necessarily  unilateral, 
merely  accepting  it  implies  no  engagement  on  the  side 
of  the  party  to  whom  it  is  addressed  beyond  this,  that 


WELLS  V.  ALEXANDRE.  651 

Opinion  of  the  Court,  by  Sedgwick,  Ch.  J. 

the  party  addressed,  implies  that  he  agrees  to  be  bound 
by  the  terms  of  what  is  proposed.  If  there  is.  not  to  be 
found  in  those  terms  a  binding  engagement,  the  party 
accepting  is  not  bound. 

In  Justice  v.  Lang,  42  iV.  JT.  493,  it  was  held  that  a 
verbal  promise  to  buy  was  sufficient  consideration  to 
support  a  written  contract  to  sell.  In  the  same  case  on 
a  later  appeal,  52  iV.  Y.  323,  it  was  held  that  under  the 
circumstances  of  that  case,  whether  such  promise  was 
made  was  a  question  for  the  jury.  It  was  held  that 
the  testimony  of  the  plaintiff  that  he  "  accepted  the 
contract "  would  not  necessarily  show  that  he  had  made 
the  verbal  promise.  Such  testimony  was  equivocal.  "  In 
one  sense  he  accepted  it  when  he  put  the  paper  in  his 
pocket  and  carried  it  away,  and  in  another  sense  he  may 
have  accepted  it  as  a  voluntary  promise  or  proposal  to 
sell  and  deliver  the  arms,  leaving  it  optional  with  him 
to  accept  or  refuse  them,  and  in  still  another  sense  by 
consenting  to  its  terms  and  agreeing  to  abide  by  and 
perform  it  as  the  vendee  named  in  it."  In  the  case 
cited  the  memorandum  signed  by  the  defendant  was, 
"  We  agree  to  deliver,'*  etc. 

In  the  present  case,  the  sense  in  which  the  acceptance 
was  made,  is  determined  by  the  fact  that  it  was  only  a 
proposal  that  was  accepted. 

In  Butler  v.  Thomson,  92  U.  S.  402,  the  memoran- 
dum was  signed  by  a  broker  common  to  both  parties. 
The  form  was  "  Sold  for  A.  B.  to  C.  D."  certain  goods, 
etc.  The  court  held  that  this  was  a  contract  of  the  de- 
fendants to  buy,  because  there  could  be  no  sale  without 
a  buying  and  therefore  the  word  "sold"  comprised  the 
buying.  This  reasoning  would  not  be  applied  to  a  pro- 
posal because  that  could  occur  without  a  purchase  or  a 
promise  to  purchase. 

In  Pordage  v.  Cole,  1  Saund.  319,  the  head  note  is, 
"If  it  be  agreed  between  A.  &  B.  that  B.  shall  pay  A.  a 
sum  of  money  for  his  lands,  etc.,  these  words  amount  to 
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a  covenant  by  A.  to  convey  the  land ;  for  agreed  is  the  • 
word  of  both." 

What  then  were  the  terms  proposed  ?  The  plaintiff 
was  to  "  furnish  "  three  steamers  with  coal  for  the  year 
1888.  The  subject  matter  of  the  proposal,  on  a  view 
favorable  to  the  plaintiff,  was  the  supply  of  coal  to  the 
steamers  for  their  successive  voyages.  It  was  not  the 
obligation  of  the  plaintiff  that  the  coal  should  be  **  fur- 
nished "  in  one  mass  for  the  whole  year.  It  could  not 
have  been  meant  that  it  was  a  privilege  of  plaintiff  to 
deliver  the  whole  on  the  1st  of  January  or  the  Slst  of 
December.  The  intention  at  least  was  that  there  should 
be  successive  deliveries  from  time  to  time.  As  the 
plaintiff  would  not  know  the  several  amounts,  or  the 
times  when  coal  would  be  needed,  it  was  to  be  im- 
plied thal^  the  obligation  was  to  furnish  coal  when  noti- 
fied by  the  defendants,  when  and  in  what  quantities 
coal  was  needed  or  to  be  delivered.  This  notification 
was,  therefore,  a  condition  of  the  creation  of  plaintiff*s 
duty  to  furnish  the  coal.  No  such  notification  w^as 
given.  Therefore  there  was  no  obligation  on  the  part 
of  plaintiff  to  furnish  coal  and  no  consideration  to  de-' 
fendants  for  any  supposed  promise  on  their  part  to 
"  receive  "  the  coal  unless  it  may  be  that  there  was  an 
implied  promise  by  defendants  to  notify  plaintiff.  There 
was  no  such  express  promise. 

Undoubtedly,  if  notification  was  given,  the  defend- 
ants would  be  liable  for  the  amount  specified  in  the 
notice  at  the  price  named  in  the  tenns  of  the  proposal. 
L'Amoreux  v.  Gould,  7  N.  T\  349  ;  Thayer  v.  Burchard, 
99  Mass,  508  ;  Great  N.  R  way  Co.  v.  Witham,  9  L.  R. 
a  p.  507. 

I  do  not  think  there  is  any  implied  promise  by  de- 
fendants to  give  the  notice  in  question.  Thayer  r.  Bur- 
chard,  supra ;  Bailey  v.  Austrian,  19  Minn.  535  ;  Burton 
V.  G.  N.  R.  Co.,  9  Exch.  507.  The  case  is  not  different 
from  that  of  a  bare  condition  in  a  grant  on  which  no 
action  to  perform  the  condition  lies. 
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In  Booth  V.  Cleveland  Rolling  Mill  Co.,  74  iV.  F.  15, 
the  court  did  not  hold,  that  the  ground  of  the  implied 
promise  was  any  condition  contained  in  the  instrument, 
but  that  the  clause  is  an  agreement  signed  by  defend- 
ants that  the  defendants  "  are  to  proceed  at  once  to 
make  said  rails,"  etc.,  could  not  be  interpreted  as  con- 
ditions "and  evinced  a  promise  to  proceed  at  once,"  etc. 

In  New  England  Iron  Co.  v.  Gilbert  El.  R.  R.  Co.,  91 
iV.  Y.  153,  the  court  did  not  hold  that  a  statement  of  a 
condition  on  which  there  was  to  be  performance  on 
plaintiflE's  part  implied  a  promise  by  defendant  to  giv6 
the  notice,  but  said  that  it  appeared  from  other  cove- 
nants, that  there  was  an  intention  manifested  that  the 
defendant  should  do  certain  things  in  which  the  plaint- 
iff acquired  by  the  contract  an  interest.  Upon  that  the 
court  did  not  definitely  hold  that  there  was  an  implied 
promise  to  do  the  things  or  give  the  notice.  It  said 
"  although  the  defendant  does  not  in  express  terms 
undertake  to  do  the  act  or  give  the  notice  which  shall 
set  the  plaintiff  in  motion,  a  promise  to  do  so  or  at  least 
a  promise  that  the  plaintiff  shall  have  the  building  of 
the  railroad,  if  that  enterprise  is  prosecuted  by  the  de- 
fendant, is  clearly  to  be  implied  from  the  covenants  and 
stipulations  which  were  inserted,"  etc.  From  this  it 
would  seem,  that  the  latter  kind  of  promise  was  to  be 
implied,  there  being  some  doubt  as  to  the  former  kind 
of  promise.  That  case  as  presented  did  not  make  it 
necessary  to  determine  what  would  be  the  measure  of 
damages  in  the  case  of  ia.  promise  not  to  give  work  to 
another,  unaccompanied  with  a  valid  promise  to  give  it 
to  the  plaintiff. 

In  this  case,  there  is  only  the  condition  and  nothing 
else  to  show  an  implied  promise.  The  only  thing  in 
which  the  plaintiff  could  have  the  interest  pointed  at  in 
New  England  Iron  Co.  v.  Gilbert  El.  R.  R.  Co.,  supra, 
was  the  payment  of  the  purchase  price,  and  this  could 
not  affect  the  nature  of  the  obligation  upon  which  that 
price  was  to  be  paid. 


564  W£LI^  V.  ALEXANDRE. 

Opinion  of  the  Court,  by  Sedowick,  Ch.  J. 

In  Quick  v.  Wheeler,  78  N.  Y.  300,  the  agreement 
by  defendant  was  to  pay  the  plaintifE  4i  cents  per  foot 
for  from  6  to  15  thousand  feet  of  timber  of  same  kind, 
etc.,  and  delivered  at  the  place  aforesaid  during  the 
winter,  etc.  The  agreement  was  signed  by  both  parties. 
The  court  said  "  There  was  no  mutuality.  There  was 
not  the  consideration  which  mutual  promises  give  a 
contract.  The  plaintiff  did  not  bind  himself  to  sell  and 
deliver  the  tie  timber.  Hence  this  contract  can  be 
treated  only  as  a  written  offer  on  the  part  of  the  defend- 
ant to  take  and  pay  for  the  timber  upon  the  terms 
stated.'* 

In  Jones  v.  Kent,  80  iV.  Y.  585,  the  obligation  of  the 
vendee  to  pay  the  consideration  stipulated  for  by  the 
vendor,  was  made  the  ground  of  the  implied  promise 
that  the  court  held  was  made  by  the  vendee,  it  being 
the  case  of  property  delivered  to  vendee. 

As  notice  or  demand  was  not  given  or  made,  my 
opinion  is  that  the  plaintiff  was  not  held  to  furnish  any 
coal,  and  that  defendants  were  not  held  to  pay  for  any 
coal  that  had  not  in  fact  been  demanded  or  received. 

By  the  answer,  it  appeared  that  the  defendants  had 
sold  the  steamers  and  did  not  need  any  coal  for  them 
after  June  25,  1888.  In  view  of  the  conclusion,  that 
the  obligation  of  the  defendants  to  pay  depended  upon 
whether  they  had  given  a  notice  or  made  a  request  or 
demand,  it  is  not  necessary  to  examine  the  matter  which 
would  be  only  an  examination  of  the  reason  why  the 
defendants  ceased  to  give  orders. 

The  counsel,  however,  have  given  a  part  of  their 
argument  to  this  subject  in  a  certain  way. 

One  side  took  the  position,  that  as  the  defendants 
needed  no  coal  for  the  steamers  after  they  were  sold, 
they  were  absolved  from  the  contract,  or  rather  that 
the  contract  did  not  contemplate  the  furnishing  any 
coal  after  that  time.  If  this  is  correct  it  would  be  be- 
cause the  contemplation  of  the  parties  was,  that  such 
coal  should  be  furnished  as  the  defendants  needed  for 
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the  steamers.  The  other  side  took  the  position  that 
whether  the  defendants  needed  the  coal  for  the  steamers 
or  not,  they  were  bound  to  take  as  much  as  the  plaint- 
ifE  was  bound  to  furnish,  and  that  was  as  much  as  the 
steamers  should  be  supplied  with  to  enable  them  to 
make  the  regular  trips  of  1888. 

The  question  is,  again,  what  are  the  implications  of  the 
contract.  Parsons  says,  vol.  2,  (5th  ed.)  515:  "The gen- 
eral ground  of  a  legal  implication  is,  that  the  parties  to 
the  contract  would  have  expressed  that  which  the  law 
implies,  had  they  thought  of  it,  or  had  they  not  supposed 
it  was  unnecessary  to  speak  of  it  because  the  law  provided 
for  it."  In  Russell  v.  Allerton,  108  N.  T.  288,  in  the 
contract  to  be  construed,  was  a  clause  "  charterers  to 
approve  the  ventilation."  It  was  necessary  to  determine 
whether  they  might  make  or  not  make  an  approval  at 
their  pleasure.  The  court  held  that  they  could  not. 
It  was  said  "  To  give  the  words  in  question"  that  mean- 
ing "  is  to  place  the  plaintiff  in  a  matter  purely  of 
business,  wholly  at  the  mercy  of  others  with  whom  they 
were  contracting.  Could  the  plaintiff  have  intended 
any  such  results  or  could  the  defendant  have  expected 
such  action  on  the  part  of  the  plaintiff  ?  "  It  was  held 
that  under  the  clause  the  charterers  were  bound  to  ap- 
prove such  devices  as  would  secure  ventilation  to  a 
reasonably  sufficient  extent,  under  the  circumstances. 

It  seems  that  parties  about  to  make  an  arrangement 
as  to  coaling  vessels  for  a  year,  would  not  think  that 
the  owner  would  keep  vessels  for  the  sake  of  having 
them  coaled,  or  that  he  would  need  coal  after  he  had 
sold  them.  There  would  not  be  among  business  men 
the  idea,  that  coal  to  be  bought  to  be  used  by  the  buyer 
upon  vessels  would  be  needed  or  would  be  bought  for 
vessels  after  they  had  been  sold.  I  therefore  think  that 
by  the  language  used,  the  parties  to  this  arrangement 
did  not  mean  that  the  plaintiff  should  "  furnish  "  coal  to 
the  vessels  after  the  defendants  had  sold  them  and 
needed  no  more  coal  for  them.     Of  course  a  person  can 
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buy  more  coal  than  he  will  need  for  any  specified  pur- 
pose, and  a  contract  for  that  is  valid.  He  is  not  held  to 
the  purchase  until  a  construction  of  the  contract  shows 
that  such  was  its  meaning.  The  language  of  this  con- 
tract is  so  undefined,  so  uncertain,  that  construction  is 
called  for,  and  that  is,  that  the  steamers  were  to  be  fur^ 
nished  so  long  as  the  steamers  remained  in  the  circum- 
stances that  existed  at  the  time  of  the  making  of  the 
arrangement.  The  important  circumstance  now  referred 
to  is,  that  the  steamers  were  owned  and  managed  by 
the  defendants. 

The  case  of  Whelan  v.  Ansonia  Clock  Company,  97 
iV^.  ¥.  295,  follows  the  case  of  Niblo  v.  Binsse,  1  Keyea 
476.  Niblo*s  assignor  had  contracted  to  put  certain 
heating  apparatus  into  a  house.  Before  the  work  was 
done  the  house  was  burned.  The  plaintiff  sued  for  the 
work  already  done.  The  defence  was,  that  the  con- 
tractor had  failed  to  do  all  the  work  he  contracted  to  do. 
This  was  held  to  be  no  defence  because,  as  the  court 
decided,  the  contractor's  failure  Wcis  caused  by  a  default 
of  the  defendant.  "  If  one  party  agrees  with  another 
to  do  work  upon  his  house,  the  law  implies  that  the  em- 
ployer is  to  have  the  building  in  existence  upon  which 
the  work  contracted  for  may  be  done."  In  the  cited 
case  there  was  no  doubt  as  to  the  extent  of  work  the 
contractor  agreed  to  do.  In  the  present  case,  it  has 
been  said  that  the  true  interpretation  of  the  contract 
did  not  call  upon  the  plaintiff  to  deliver,  or  the  defend- 
ants to  buy  coal  for  the  ships  when  they  ceased  to  be 
under  the  ownership  or  management  of  the  defendants. 
In  Tompkins  v.  Dudley,  25  N.  Y.  272,  it  w^as  held,  that 
if  by  contract  the  completion  of  a  house  is  a  condition 
precedent  of  the  payment  of  money  as  compensation, 
there  is  no  obligation  to  pay  the  money  unless  the 
house  be  in  fact  completed.  And  though  the  house  was 
burned,  the  condition  was  not  performed. 

In  Booth  V.  Spuyten  Duyvil  Rolling  Mill  Co.,  60 
N.  T.  490,  it  was  held,  that  if  a  party  unqualifiedly 
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contracts  to  deliver  400  tons  of  rails  he  must  perform 
his  contract  or  be  liable  for  a  non-performance,  although 
his  rolling  mill;  in  which  he  would  make  the  rails,  be 
burned. 

In  Dexter  v.  Norton,  47  JV.  J".  62,  it  was  held,  that 
when  specific  property  is  the  subject  of  a  contract  of 
sale  with  future  delivery,  title  not  vesting  in  the  ven- 
dee, and  before  the  day  of  delivery  it  is  burned  without 
fault  on  the  part  of  vendor,  the  latter  is  not  bound  to  a 
delivery  or  liable  in  damages.  The  reason  for  this  is, 
that  the  obligation  to  deliver  is  subject  to  an  implied 
condition  that  the  property  sold  remains  in  existence. 
There  is  no  implied  contract  by  the  vendor  that  it  shall 
exist. 

I  am  of  opinion,  that  the  contracts  of  the  parties  did 
not  imply  that  the  coal  to  be  "furnished"  to  the 
steamers,  was  such  coal  as  would  be  needed  for  them,  if 
they  went  into  other  hands  than  those  of  defendants. 

The  judgment  below  should  be  reversed  with  costs  to 
abide  event,  and  that  defendants  should  have  judgment 
on  the  demurrer  with  costs. 


Truax,  and  Dugro,  JJ.,  concurred. 


HENRY  Deforest  weeks,  as  administrator, 
ETC.,  Appellant  v.  JOHN  GARVEY,  Impleaded, 
ETC.,  Respondent. 

SubrogcUion  to  rights  of  mortgagee ;  as  to  right  of  owner  of  land  conveying 
subject  to  his  mortgage  thereon  to  be  so  subrogated  on  his  paying  off  the 
mortgage. 

Where  one  owning  land  on  which  he  had  given  a  mortgage  to  secure  his 
bond  conveys  it  to  another  subject  to  the  nioitgage,  and  subsequently 
pays  off  the  mortgage,  he  is  entitled  to  be  subrogated  to  the  right  of 
the  mortgagee  as  to  the  land  as  against  tlie  grantee,  although  the  grantee 
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did  not  assume  die  mortgage,  and  so  also  as  against  any  subsequent 
ginuitees,  other  thim  himself,  deriving  title  through  his  grantee  al- 
though their  conveyances  did  not  in  words  convey  subject  to  the  mort- 
gage ;  but  if  his  gnintee  re-convey  to  him,  such  said  right  of  subrogatioa 
is  thereby  extinguished. 
A  subsequent  conveyance  by  him  and  agreement  between  him  and  that 
gi-antee,  whereby  he  covenanted,  on  the  happening  of  certain  events,  to 
convey  to  the  son  of  that  gi-antee  (neither  the  conveyance  nor  tlie  agree- 
ment^ referring  in  any  manner  to  the  mortgage) ,  will  not  invest  him 
with  any  right  of  subrogation  upon  his  af terwaixls  paying  off  the  mort- 
gage. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  JJ. 

Decided  April  15,  1889. 

Appeal  by  plaintiff  from  judgment  dismissing  com- 
plaint entered  on  finding  and  conclusion  of  the  court, 
in  equity. 

The  facts  sufficiently  appear  in  the  opinion. 

George  S.  Forster^  attorney,  and  Frederick  P.  For^- 
terj  of  counsel  for  appellant,  on  the  questions  considered 
in  the  opinion,  argued  : — 

The  plaintiff  was  entitled  to  be  subrogated  to  the 
rights  of  the  Dyckmans,  the  satisfaction  should  have 
been  canceled,  and  the  mortgage  foreclosed. 

The  plaintiff  advertised  for  debts, — This  bond  and 
mortgage  was  presented  as  a  valid  claim  against  the  es^ 
tate. '  He  paid  it  by  mistake,  out  of  the  personal  estate 
derived  from  the  business  of  James  Garvey,  and  not  one 
cent  of  which  appears  to  have  come  from  this  property. 
That  mistake  arose  from  the  omission  to  reconi  or  give 
any  notice  of  the  papers  on  which  Joseph  J.  Garvey*3 
claim  was  based.  The  payment  was  made  in  April, 
1878,  and  no  claim  was  ever  made  until  April,  1884, 
when  the  suit  of  Garvey  v.  Owens  was  begun.  The 
alleged  deed  under  which  defendant  Garvey  claims  was 
made  December  14,  1869.     For  fifteen  years  he  made 
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no  claim  whatever  on  it,  and  not  until  nearly  seven 
years  from  James  Garvey's  death,  and  more  than  six 
from  the  payment  of  this  mortgage,  was  a  claim  made. 
The  defendant  insists  that  he  ought  to  have  the  bene- 
fit of  this  part  of  the  personal  estate  of  James  Garvey, 
paid  by  mistake  on  what  the  administrator  regarded  as 
a  just  claim  on  the  real  estate,  and  the  trial  judge  sus- 
tains this  doctrine.  On  the  contrary  we  submit  that  the 
principles  clearly  apparent  from  the  authorities,  demon- 
strate that,  in  equity,  the  plaintiff  is  entitled  to  the  relief 
he  asked  here.  Goodnow  v.  Strieker,  61  Iowa  261 ; 
Chapman  v.  Goodnow,  123  U.  S.  643-5 ;  Goodnow  v. 
Moreton,  51  Iowa  555 ;  Goodnow  v.  Litchfield,  67  lb. 
691 ;  S.  C,  63  i6.  275 ;  Goodnow  v.  Strieker,  62  lb. 
221 ;  Barnes  v.  Mott,  64  N.  Y.  397 ;  Gans  v.  Thieme, 
93  lb.  225 ;  Patterson  v.  Birdsall,  64  lb.  295 ;  Simp- 
son V.  Del  Hoyo,  94  lb.  194 ;  Strusburgh  v.  Mayor,  87 
lb.  452 ;  Allen  v.  Mayor,  4  E.  D.  Smith  404 ;  Town- 
send  V.  Whitney,  75  iVT.  Y.  429-30  ;  Cole  v.  Malcolm,  66 
lb.  366  ;  Re  Coster,  2  Johns.  Ch.  503 ;  Barnes  v.  Mott, 
64  N.  Y.  401 ;  Hyde  v.  Tanner,  1  Barb.  84. 

George  C.  Genet,  attorney,  and  of  counsel  for  re- 
spondent,  on  the  questions  considered  in  the  opinion, 
argued : — 

The  bond  and  mortgage  were  James  Garvey's  own 
debt  and  should  have  been  paid  by  him,  and  was  pro- 
perly paid  by  his  administrator.  After  the  making  of 
the  bond  and  mortgage  to  Dyckman  and  in  1862  James 
Garvey  conveyed  this  with  other  property,  to  one  Mor- 
rison for  a  consideration  of  $40,000.  The  deed  con- 
veyed the  property  as  subject  to  several  mortgages  but 
covenanted  that  it  was  free  and  clear  of  all  taxes,  in- 
cumbrances, etc.,  but  the  payment  of  none  of  the  mort- 
gages was  assumed  by  Morrison.  Thus  Morrison's 
property  was  security  for  James  Garvey's  bond  for  the 
payment  of  which  he  was  himself  liable  to  Morrison. 
Afterwards  and  in  1867  Morrison  reconveyed  this  par- 
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ticular  piece  of  property  back  tx)  James  Garvey,  and 
covenanted  that  it  was  free  from  all  taxes,  incum- 
brances, etc.  Afterwards,  and  on  the  14th  of  December, 
1867,  James  conveyed  the  property  to  John  Garvey, 
without  mentioning  any  mortgage,  and  the  next  day 
John  made  the  agreement  with  James  conveying  it 
back  to  James  in  trust  to  collect  the  rents  and  pay  him- 
self $3,500,  and  after  paying  taxes,  repairs  and  insurance, 
to  convey  the  property  to  Joseph  J.  Garvey  on  his 
arriving  of  age  in  1881,  and  to  account  to  him  for  the 
rents  and  profits.  "  Property  covered  by  a  mortgage  is 
worth  less  by  the  amount  of  the  mortgage."  "Where 
defendant  sold  premises  to  plaintiff  upon  which  there 
was  a  valid  mortgage,  of  which  fact  the  vendee,  the 
plaintiff,  was  ignorant.  Held  the  latter  could  maintain 
an  action  for  false  representations  in  the  sale.  The 
damages  would  be  the  mortgage  and  interest,"  Krum 
V.  Beach,  96  N.  F.  398. 

By  the  Court. — Sedgwick,  Ch.  J. — ^The  question 
made  by  appellant  on  this  appeal  arises  from  the  fol- 
lowing facts. 

The  plaintiff  was  the  administrator  of  James  Grarvey, 
who  died  intestate.  The  intestate,  at  the  time  of  his 
death,  was  in  actual  possession  of  a  house  and  lot,  which 
was  incumbered  by  a  mortgage  made  by  him  to  secure 
his  bond.  He  appeared  from  the  record  to  have  title. 
The  administrator  paid  the  bond  and  a  satisfaction  of 
the  mortgage  was  made  by  the  mortgagee.  Afterwards 
the  administrator  ascertained  that  James  Garvey  had 
conveyed  the  property  to  Michael  Morrison,  subject,  as 
expressed  in  the  conveyance,  to  certain  mortgages,  of 
which  the  satisfied  tnortgage  was  one.  Afterwards 
Morrison  reconveyed  the  premises  to  James  Garvey,  the 
conveyance  not  alluding  to  the  mortgage.  Afterwards, 
according  to  the  6th  finding,  James  Garvey  conveyed  to 
John  Garvev.  Then  James  and  John  made  a  sealed  con- 
tract  in  which  John  reconveyed  to  James  and  James 
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covenanted  to  convey  to  the  son  of  John  upon  the  hap- 
pening of  certain  events.  Neither  the  last  conveyance 
nor  the  agreement  contained  any  reference  to  the  morfc- 
gage.  For  the  purposes  of  this  appeal  it  is  not  neces- 
sary to  give  any  further  details,  excepting  that  in  a 
suit,  to  which  the  plaintiff  was  not  a  party,  the  contract 
last  referred  to  was  enforced  so  that  conveyance  was 
made  to  John  Garvey  as  the  heir  of  his  son  who  had 
died. 

On  these  facts  the  plaintiff  claims  that  at  the  time  he 
paid,  in  satisfaction  of  the  mortgage,  he  was  entitled  to 
be  subrogated  to  the  rights  of  the  mortgagee,  as  against 
the  land,  because  he  was  a  surety  as  to  that  land,  the 
land  having  been  conveyed  by  James  Garvey  subject  to 
the  mortgage,  and  that  he  having  paid  the  mortgage  in 
ignorance  of  the  unrecorded  conveyance  to  Morrison, 
his  right  of  subrogation  still  exists. 

My  opinion  is,  that  the  claim  cannot  be  sustained. 
Conceding  that  it  was  apparently  the  duty  of  the  plaint- 
iff as  administrator  to  pay  the  bond  and  mortgage  if  the 
intestate  had  not  conveyed  the  land,  yet  the  reconvey- 
ance to  the  intestate  annulled  the  rights  that  might 
have  existed  in  him  had  he  not  reconveyed  it. 

A  person  buying  subject  to  a  mortgage  buys  an  equity 
of  redemption,  and  a  purchaser  of  the  equity  redemption 
pays  less,  by  legal  intendment,  than  the  value  of  the 
property  as  it  would  be,  if  unincumbered  by  the  amount 
of  the  incumbrance.  The  grantee  then  has  value  re- 
served in  his  hands  to  be  applied  to  the  incumbrance. 
Cox  V.  Wheeler,  7  Paige  257 ;  Vanderkemp  v.  Shelton, 
11  /&.  34.  Such  was  the  state  of  matters  when  the  con- 
veyance to  Morrison  was  made. 

If  Morrison  had  conveyed  to  another  than  James  Gar- 
vey, the  grantee  would  have  held  the  land  subject  to 
the  equitable  right  to  have  the  land  applied  to  the  mort- 
gage, although  the  conveyance  did  not  convey,  in  words, 
subject  to  the  mortgage.  Jumel  v.  Jumel,  7  Paige  594. 
The  grantee  being  James  Garvey,  the  mortgagor,  he 
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became  repossessed  of  the  fund  or  value  which  his 
grantor  had  formerly  held  and  which  was  primarily  to 
be  applied  to  the  mortgage.  Moreover,  he  took  a  cove- 
nant against  incumbrances  from  which  the  mortgage 
was  not  excepted.  It  was  not  mentioned  in  the  deed  to 
him  as  it  had  been  in  the  deed  by  him.  The  reconvey- 
ance put  him  in  possession  of  the  indemnity  that  was 
provided  in  the  deed  to  him. 

The  subsequent  conveyances  do  not  disclose  any  foun- 
dations for  an  equity  like  that  claimed  in  the  action. 

Judgment  afl&rmed  with  costs. 

Truax  and  Dugro,  JJ.,  concurred. 


HENKY  De  forest  WEEKS,  as  Administrator, 
ETC.,  Respondent  u.  JOHN  GARVEY,  Impleaded, 
ET  AL.,  Appellants. 

Judgment  for  costs  against  administraiar^  etc.,  proper  entry  of,  upon  a  de 
cision  made  by  the  court  in  an  equity  action  brought  by  an  administralor, 
dismissing  the  complaint  with  costs.  Parties^  representative  capacUy, 
when  action  must  be  brought  in. 

Where  in  an  equity  action  by  H.  De  F.  W.  as  administrator  tried  by  die 
court,  the  court  decided  that  the  defendant  was  entitled  to  judgment 
dismissing  the  complaint  with  costs,  and  directed  judgment  to  be  en- 
tered accordingly,  the  clerk  is  not  authorized  to  enter  a  judgment  ad 
judging  that  such  defendant  ••recover  judgment  against  H.  De  F.  W. 
for  the  amount  of  the  costs ;  he  should  enter  it  against  ••  H.  De  F.  W. 
as  administrator,  etc.,"  according  to  his  description  in  the  pleadings. 
In  such  an  action  no  peraonal  judgment  for  costs  can  be  entered  agaioBt 
the  plaintiff  without  a  special  direction  of  the  court  to  that  effect. 

The  insertion  in  such  case  in  the  judgment  as  entered  after  the  words  ••  H. 
De  F.  W."  of  the  words  •*  exclusively  chargeable  on  and  collectible 
from  the  estate  or  funds  of deceased,^'  is  improper. 

Note  : — See  preceding  case  for  a  decision  on  the  merits. 
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Where  an  administrator,  claiming  a  right  in  his  intestate  to  be  held  as  a 
quasi  equitable  surety,  brings  an  action  based  solely  on  such  claimed 
right,  he  must  bring  it  in  his  representative  capacity,  and  not  in  his  in- 
dividual capacity. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  JJ. 

Decided  April  15,  1889. 

Appeal  by  defendants  from  an  order  amending  judg- 
ment. 

Statement  of  the  Case  by  the  Coukt. 

The  action  was  in  equity  and  the  whole  issue  was  of 
fact  (§  964).  The  decision  of  the  court  was  "  to  direct 
the  judgment  to  be  entered  "  (§  1021),  and  the  clerk 
was  to  enter  judgment  as  directed  therein  (§  1228). 

The  decision  of  the  court  was  "  that  the  defendant 
John  Garvey,  is  entitled  to  judgment  dismissing  the 
complaint  as  to  him,  with  costs,  and  I  direct  that  judg- 
ment be  entered  accordingly." 

The  clerk,  in  performing  his  ministerial  duty  on  ex 
parte  application  of  defendant,  entered  a  judgment  ad- 
judging that  J.  G.  do  and  have  and  recover  judgment 
against  Henry  De  Forest  Weeks  for  the  amount  of  the 
costs  that  had  been  taxed. 


George  C.  Genet,  attorney,  and  of  counsel  for  appel- 
lants, argued : — 

It  is  a  well  settled  principle  of  law  that  after  an  ex- 
ecutor or  administrator  reduces  the  personal  property 
to  possession,  he  ceases  to  hold  it  in  a  representative  ca- 
pacity, and  all  actions  concerning  it  must  be  brought  in 
his  name  as  owner,  and  notwithstanding  he  calls  hhnself 
administrator,  he  does  not  sue  in  a  representative  ca- 
pacity. Thompson  v.  Whitmarsh,  100  N.  T.  35 ;  Buck- 
land,  as  Adm'r  v.  Gallup,  105  N.  Y.  453.  Section  1814 
has  not  changed  the  rule,  "  The  phrase  representative 
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capacity  includes  only  those  causes  of  action  which  ac- 
crued in  the  lifetime  of  the  decedent."  Bingham  ©. 
Marine  Bank,  41  Hun  SIT -,  Buckland  v.  Gallup,  105 
N.  r.  457. 

The  complaint  alleges  a  cause  of  action  that  accrued 
wholly  after  plaintiff  became  administrator.  The  pay- 
ment of  the  bond  was  with  funds  of  the  decedent  which 
he  had  reduced  to  his  actual  possession  and  the  mistake, 
if  any,  in  paying  the  bond  and  satisfying  the  mortgage 
of  record,  was  his  mistake  and  not  that  of  the  decedent ; 
therefore,  he  did  not  in  any  respect  bring  this  suit  in  a 
representative  capacity.  In  the  title  of  the  suit  plaint- 
iff describes  himself  as  administrator.  But  the  nature 
of  the  action  is  not  determined  by  the  title  of  the  suit, 
but  by  the  allegations  in  the  body  of  the  complaint,  so 
that  although  the  title  showed  that  he  sued  as  adminis- 
trator, yet  2  the  allegations  of  the  complaint  showed 
that  he  had  no  cause  of  action  as  administrator,  but  did 
show  an  individual  cause  of  action,  the  complaint  would 
not  be  dismissed,  but  the  court  would  try  the  suit  as  if 
brought  for  the  real  cause  of  action,  if  any.  Stetwell 
V.  Carpenter,  62  N.  Y.  639. 

The  court  below  tried  the  case,  therefore,  upon  the 
merits,  and  finding  that  plaintiff  had  no  cause  of  action, 
dismissed  the  complaint  as  to  John  Garvey  with  costs. 
In  such  a  case  the  proper  and  only  judgment  to  be  en- 
tered for  the  costs  is  a  judgment  against  the  plaintiff, 
he  being  personally  liable  for  the  costs,  and  if  such  a 
judgment  is  set  aside  by  a  judge  at  chambers  or  special 
term,  the  appellate  court  will  reverse  it.  Buckland  as 
Adm'r  t^.  Gallup,  105  N.  Y.  453. 

George  H.  Forster,  attorney,  and  Frederick  P.  Fors- 
ter,  of  counsel  for  respondent,  argued  : — 

I.  The  clerk  had  no  power  to  enter  a  personal  judg- 
ment against  plaintiff  without  a  direction  to  do  so  by 
the  court,  and  he  had  no  power  to  disregard  the  con- 
clusions of  law  directing  judgment  against  plaintiff  as 
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administrator.  U.  S.  life  Ins.  Co.  v.  Jordan,  46  Hun 
201 ;  Rosa  v.  Jenkins,  31  lb.  384;  Code  §§  1814,  3246 ; 
Woodruff  V.  Woodruff,  14  How.  481 ;  Slocum  v.  Barry, 
38  iV^.  Y.  46 ;  Marsh  v.  Hussey,  4  Bosw.  614  ;  Cunning- 
ham V.  McGregor,  12  How.  305 ;  Stuart  v.  Palmer,  74 
N.  Y.  191 ;  In  re  Ford,  6  Lan%.  94 ;  Dodge  v.  Crandall, 
30  N.  Y.  294 ;  lindslay  v.  Deaf endorf ,  43  How.  90 ; 
Hone  V.  De  Peyster,  106  N.  Y.  648 ;  Dean  v.  Koseboom, 
37  Hun  311. 

II .  The  action  was  not  one  in  which  if  an  application 
on  notice  had  been  made,  the  administrator  would  have 
been  charged  personally.  Spencer  ^.  Strait,  40  Hun 
463  ;  Hone  v.  De  Peyster,  44  lb.  487  ;  Sherman  w.  Page, 
21  lb.  63-4 ;  Hall  n.  Richardson,  22  lb..  446  ;  Buckland 
V.  Gallup,  105  N.  Y.  455 ;  Bingham  n.  Marine  Nat. 
Bank,  41  Hun  377  ;  Merritt  v.  Seaman,  6  Barb.  330 ; 
6  N.  Y.  168 ;  Cheney  v.  Beals,  47  Barb.  523  ;  Eagle  v. 
Fox,  28  lb.  473 ;  Bright  v.  Currie,  5  Sand.  433. 

By  the  Court. — Sedgwick,  Ch.  J. — ^Assuming,  as 
the  parties  have  assumed  on  the  argument,  that  this 
was  an  award  of  costs  against  the  plaintiff  to  be  made 
out  of  his  own  property,  the  clerk's  action  was  incorrect 
if  it  be  conceded  that  the  action  was  brought  by  plaint- 
iff in  a  representative  capacity. 

Section  3247  says  that,  in  an  action  like  this,  coste 
must  be  awarded  ''  as  in  an  action  by  a  person  prosecut- 
ing in  his  own  right,"  but  they  are  exclusively  charge- 
able upon  and  collectible  from  the  estate  fund  or  person 
represented,  unless  the  court  directs  them  to  be  paid 
by  the  party  personally  for  mismanagement  or  bad  faith 
in  the  prosecution  of  the  action.  There  has  been  no 
direction  as  to  plaintiff's  liability  in  consequence  of  bad 
faith.  The  court  that  ordered  what  judgment  should 
be  entered  did  not  make  such  a  direction.  Whatever 
the  judgment,  in  form,  the  costs  could  not  be  collected 
except  from  the  estate,  and  I  take  it,  the  words  "  as  in 
an  action  by  a  person  prosecuting  in  his  own  right," 
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mean,  only  that  there  shall  be  an  absence  from  the 
award  of  any  discrimination  as  to  whether  the  person 
or  the  estate  is  to  pay,  and  not  that  a  true  description  of 
the  plaintiff,  as  it  appears  on  the  record,  shall  be  omitted. 
And  therefore  the  clerk  should  have  described  the  plaint- 
iff as  the  pleadings  described  him,  that  is,  as  adminis- 
trator, &c. 

The  court  making  the  order  below,  had  power  to  cor- 
rect the  mistake  of  the  clerk  in  this  respect.  I  think, 
however,  that  there  should  not  have  been  inserted  the 
words  "exclusively  chargeable  upon  and  collectible 
from  the  estate  or  funds  of  said  James  Garvey,  deceased." 
These  words  to  be  sure,  embody  only  a  true  legal  conse- 
quence of  the  award  of  costs  against  the  plaintiff  as  ad- 
ministrator, but  inserting  them  is  therefore  unnecessary, 
and  perhaps  implies  that  there  has  been  an  adjudication 
that  the  plaintiff  has  been  held,  by  the  court  trying  the 
case,  as  not  liable  personally.  It  does  not  appear  that 
the  court  has  had  the  question  presented. 

The  learned  counsel  for  the  defendant  argues,  that  by 
the  record  it  appears  that  the  case  is  not  within  section 
3246,  and  for  the  reason  that  on  the  whole  record,  it 
appears  that  the  plaintiff  did  not  bring  the  action  in  his 
representative  capacity. 

The  court  in  Thompson  v.  Whitmarsh,  100  iV".  Y.  on 
p.  40,  said  in  considering  the  effect  of  sections  449  and 
1814,  that  "  the  effect  of  the  section  and  the  change 
produced  by  it,  is  upon  the  class  of  cases  in  which  the 
action  could  have  been  maintained  in  either  form ;  as 
where,  upon  a  contract  made  with  the  testator,  the  cause 
of  action  accrued  after  his  death ;  or  where,  upon  a  debt 
or  obligation  due  to  the  deceased,  the  executor  has  taken 
a  new  security  or  evidence  of  debt.  In  these  cases,  be- 
fore the  code,  the  action  might  be  in  the  individual  or 
representative  name,  but  now  must  be  in  the  latter." 
Cole  V.  McClellan,  4  Hill  59. 

The  substance  of  the  claim,  not  regarding  unnecessary 
details,  is  the  following :  The  plaintiff's  intestate  died, 
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being  liable  to  pay  a  certain  bond  made  by  him  and 
secured  by  property  owned  by  him  at  the  time  he  made 
the  bond.  When  he  died,  he  had  executed  a  deed  con- 
veying the  property  to  third  parties,  whose  representa- 
tives are  the  defendants  to  this  action.  This  deed  wa^ 
not  upon  record  at  the  time  of  his  death.  After  his 
death  the  plaintiff,  as  administrator,  paid  the  bond  and 
mortgage  and  took  a  satisfaction  piece,  in  ignorance  that 
the  land  had  been  conveyed  by  his  intestate.  In  this 
action  he  claims,  that  if  the  mistake  were  held  corrected 
in  equity,  he  then  would  have  been  entitled  to  an  assign- 
ment of  the  mortgage,  on  the  gcound  that  the  land  was 
the  primary  fund  for  its  payment.  The  ground  of  this 
claim  was  the  right  of  his  intestate  to  be  held  as  a  quasi 
equitable  surety,  and  it  is  upon  such  a  right  only  that 
there  could  be  a  recovery.  For  this  reason,  I  am  of 
opinion,  that  the  plaintiff's  claim  is  only  that  of  a  repre- 
sentative. 

Perhaps  none  of  these  facts  existed,  and  perhaps  the 
testator  was  not  a  surety.  Yet,  the  only  question  here 
is,  in  whose  behalf  did  he  sue  or  could  he  have  sued  in 
his  own.  This  must  be  answered  favorably  to  the 
plaintiff. 

The  order  appealed  from  should  be  modified  by  strik- 
ing out  the  words  "  exclusively  chargeable/'  etc.,  and  as 
modified  affirmed,  without  costs. 


Truax  and  Dugbo,  JJ.  concurred. 
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NELLIE  L.  DEXTER,  Appellant  v.  EDWARD  DEX- 
TER, Respondent. 

Conversion  of  goods,  damages  for. 

In  the  ease  at  bar,  the  goods  in  question  were  taken  by  defendant  as  the 
assignee  for  the  benefit  of  creditor  of  one  John  W.  Dexter.  A  demand 
for  the  goods  was  alleged  in  the  complaint  and  admitted  by  the  answer, 
but  it  was  shown  on  the  tiial  that  at  the  time  Uie  demand  was  made 
the  goods  had  been  destroyed  by  fire,  without  any  fault  or  negligence 
on  the  part  of  the  defendant.  Held,  that  a  demand  and  refusal  to  de- 
liver, do  not  establish  a  conversion  where  at  the  timo  of  such  demand 
the  property  in  question  is  not  in  existence,  and  that  the  accidental  loss 
or  destruction  of  an  article  by  one  lawfully  in  its  possession,  is  not  a  con- 
version, and  the  complaint  was  rightfully  dismissed. 

After  the  plaintiff  had  rested  her  case  and  the  defendant  had  moved  the 
dismissal  of  the  complaint  and  the  couii;  had  announced  its  intention  to 
grant  the  motion,  the  plaintiff  offered  to  show  tliat  her  assignor,  to  whom 
she  alleged  the  goods  in  fact  belonged,  was  driven  away  from  the  house 
in  which  the  goods  were  stored  and  from  which  they  were  afterwards 
taken  by  the  defendant,  and  that  the  defendant  knew  of  this  fact  before 
the  assignment  was  made  to  him,  and  before  he  took  the  possession  of 
the  goods.  The  court  below  refused  to  allow  the  plaintiff,  at  that  stage 
of  the  proceedings,  to  show  this  fact.  Held,  that  under  the  dreum- 
stances  of  the  case,  this  refusal  was  not  error. 

Before  Sedgwick,  Ch.  J.,  Tkuax  and  Dugro,  JJ. 

Decided  April  15,  1889. 

Appeal  from  a  judgment  dismissing  the  complaint^  on 
trial  before  a  jury. 

Alexander  TTiain,  attorney  for  appellant. 

Uawkesworth  <fe  Rankine^  attorneys,  and  Jacob  F. 
Miller  and  William  B.  Rankiney  of  counsel  for  respon- 
dent. 
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By  THE  Court. — Truax,  J. — The  action  was  brought 
by  the  plaintiff  to  recover  damages  for  the  conversion 
of  certain  goods.  The  evidence  shows  that  the  goods 
were  taken  by  the  defendant  as  the  assignee  for  the 
benefit  of  creditors  of  one  John  W.  Dexter,  and  that  at 
the  time  the  goods  were  taken  by  the  defendant  they 
were  in  the  possession  and  under  the  control  of  the  said 
John  W.  Dexter. 

It  was  held  by  this  court  in  the  case  of  Goodwin  v. 
Goldsmith,  49  Super.  Ct.  Rep.  101,  that  in  order  to  es- 
tablish a  conversion  as  against  an  assignee  for  the  ben- 
efit of  creditors  who  has  simply  taken  the  property  of 
his  assignor,  it  is  necessary  to  show  that  a  demand  has 
been  made  upon  him,  and  that  he  has  refused  to  comply 
with  such  demand. 

A  demand  was  alleged  in  the  complaint  and  was  ad- 
mitted by  the  answer.  But  it  was  shown  on  the  trial 
that  at  the  time  this  demand  was  made  the  goods  had 
been  destroyed  by  fire,  without  any  fault  or  negligence 
on  the  part  of  the  defendant. 

It  was  held  by  the  Commission  of  Appeals  in  the  case 
of  The  Salt  Springs  National  Bank  v.  Wheeler,  48  N.  Y. 
492,  that  a  demand  and  refusal  to  deliver  do  not  es- 
tablish a  conversion  where,  at  the  time  of  the  demand, 
the  property  in  question  is  not  in  existence,  and  that 
the  accidental  loss  or  destruction  of  an  article  by  one 
lawfully  in  its  possession  is  not  a  conversion.  For  this 
reason  we  are  of  the  opinion  that  the  complaint  wa« 
rightly  dismissed. 

After  the  plaintiff  had  rested  her  case  and  after  the 
court  had  intimated  its  intention  of  dismissing  the  com- 
plaint, the  plaintiff  offered  to  show  that  her  assignor,  to 
whom  she  alleged  the  goods  in  fact  belonged,  was  driven 
away  from  the  house  in  which  the  goods  were  stored 
and  from  which  they  were  afterwards  taken  by  the  de- 
fendant, and  that  the  defendant  knew  of  this  fact  before 
the  assignment  was  made  to  him  and  before  he  took  the 
goods*     The  court  refused  to  allow  the  plaintiff  to  show 
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this  fact.  Under  the  circumstances  of  the  case,  as  shown 
in  the  papers  on  this  appeal,  we  cannot  say  that  it  was 
error  in  the  court  not  to  allow  the  plaintiff  to  re-open 
her  case. 

The  judgment  appealed  from  is  affirmed  with  costs. 

Sedgwick,  Ch.  J.,  and  Dugro,  J.,  concurred. 


CHARLES  CORDS,  JR.,  by  Guardian,  &c..  Respon- 
dent V.  THE  THIRD  AVENUE  RAILROAD  COM- 
PANY, Appellant. 

Negligence^  action  to  recover  dcnnagesfor  injuries  caused  thereby.   Failure 

of  proof y  etc. 

The  complaint  in  this  action  alleged  that  the  plaintiff  "was  violently  struck 
and  seriously  injured  by  one  of  the  cars  of  the  defendant,  and  through 
its  negligence  and  carelessness,  and  the  negligence  and  carelessness  of 
its  employees  or  servants  ^*  the  injury  was  caused,  etc.  This  allegation 
was  denied  by  the  defendant.  The  court  charged  the  jury,  in  substance, 
that  if  there  was  any  negligence,  it  must  be  found  in  the  negligence  of 
the  driver  of  tlie  car,  and  for  his  negligence  the  defendant  was  i*espon- 
sible.  To  this  portion  of  the  charge  the  defendant  excepted,  and  stated 
as  the  ground  of  the  exception,  that  there  was  no  proof  that  the  driver 
was  the  defendant's  employee,  or  that  it  was  responsible  for  him.   

Held,  that  by  this  exception  to  the  charge  the  attention  of  the  court  was 
drawn  to  the  fact  that  there  was  no  proof  that  the  driver  was  employed 
by  the  defendant,  and  there  being  no  evidence  that  the  driver  was  em- 
ployed by  the  defendant,  there  was  no  evidence  of  defendant's  negli- 
gence, and  for  this  reason  the  judgment  was  reversed. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  JJ. 

Decided  AprU  15,  1889. 

Appeal  from  a  judgment  entered  upon  a  verdict  of  a 
jury,  and  from  an  order  denying  a  motion  for  a  new  trial. 


CORDS  v.  THIRD  AVENUE  RAn^ROAD  CO.  571 

Opinion  of  the  Court,  by  Truax,  J. 

Hoadley^  Lauterbach  &  Johnson^  attorneys,  and  TFm. 
N.  Coheny  of  counsel  for  appellant. 

Miller  &  Savage^  attorneys,  and  George  W.  Miller ,  of 
counsel  for  respondent. 

By  the  Court. — ^Truax,  J. — The  action  was  brought 
to  recover  damages  for  injuries  which  the  plain ti£E  al- 
leged that  he  sustained  through  the  negligence  of  the 
defendant.     The  defendant  denied  its  negligence. 

It  was  shown  on  the  part  of  the  plaintiff  that  he  was 
injured  by  one  of  the  cars  that  run  through  125th 
street  in  the  city  of  New  York,  while  he  was  near 
Second  avenue. 

The  allegation  of  the  complaint  was  that  the  defend- 
ant owned  this  car.  This  allegation  was  denied  by  the 
defendant. 

At  the  close  of  the  plaintiff's  case  the  defendant  moved 
to  dismiss  the  complaint  on  the  ground,  with  other 
grounds,  that  there  was  no  evidence  of  any  negligence 
on  the  part  of  the  defendant.  At  the  close  of  the  whole 
case  he  renewed  this  motion.  The  motion  was  denied, 
and  then  the  defendant  asked  the  court  to  direct  a  ver- 
dict for  the  defendant  on  the  same  ground.  This  mo- 
tion was  also  denied.  To  each  of  these  denials  the 
defendant  duly  excepted. 

The  court  charged  the  jury,  that  "  if  there  was  any 
nfegligence  on  the  part  of  the  defendant  it  must  be  found 
in  the  negligence  of  the  driver  who  drove  the  horses 
attached  to  the  car  in  question.  No  other  possible 
ground  is  disclosed  by  the  evidence.  But  for  said  driv- 
er's negligence  the  defendant  is  responsible."  To  this 
the  defendant  duly  excepted,  and  stated  as  the  ground 
for  such  exception,  that  there  was  no  proof  of  the  driv- 
er's being  the  defendant's  employee,  or  that  it  was  re- 
sponsible for  him. 

We  are  of  the  opinion  that  the  attention  of  the  court 
was  not  specifically  directed  to  the  fact  that  there  was  a 
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failure  on  the  part  of  the  plaintiff  to  show  that  the  de- 
fendant owned  and  controlled  the  car  which  caused  the 
injury  and  employed  the  driver  of  that  car,  by  the  mo- 
tion to  dismiss  the  complaint  on  the  ground  stated ;  but 
the  attention  of  the  court  was  drawn  to  this  fact  by  the 
exception  to  the  portion  of  the  charge  above  given.  An 
examination  of  the  case  shows  that  there  is  no  evidence 
that  the  driver,  who  was  on  the  car  at  the  time  of  the 
accident,  was  employed  by  the  defendant.  There  is  no 
evidence  that  the  defendant  owned  or  controlled  the 
cars  running  through  125th  street,  and  therefore  there 
is  no  evidence  in  the  case  that  the  defendant  was  neg- 
ligent. 

For  this  reason,  the  judgment  is  reversed  and  a  new 
trial  is  ordered,  with  costs  of  this  appeal  to  the  party 
who  finally  prevails  in  the  action. 

Sedgwick,  Ch.  J.,  and  Dugro,  J.,  concurred. 


THOMAS  ADAMS  &  COMPANY,  Limited,  Appellaot 
V,  SALY  I.  MAYER,  et  al.,  Respondents. 

Ooods  sold  and  delivered.    Contract  far  same. 

The  contract  in  this  case  provided  that  the  goods  were  to  be  shipped  by 
plaintiffs  to  defendants  '*  as  soon  and  in  as  large  quantities  as  the  plat/U- 
iff  reasonably  cotildy  The  goods  were  shipped,  consigned  to  defendants 
at  New  York.  Tlie  defendants  received,  entei-ed  and  warehoused  the 
same,  and  they  remained  in  their  possession  for  about  three  years.  After 
the  goods  reached  New  Yorlc  and  the  defendants,  they  wrote  to  plaint- 
iff in  substance,  **  We  regret  that  toe  cannot  use  the  goods ;  we  will  accept 
the  goodie  at  a  price  ^^  less  than  the  price  mentioned  in  the  contract  be- 
tween the  parties. 

Held,  that  if  the  defendants  intended  to  rely  upon  the  terms  of  the  con- 
tract, it  was  their  duty  to  refuse  to  receive  the  goods,  and  to  notify  the 
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pliuntiff  of  that  fact.  What  they  wrote  to  plaintiff  was  not  a  refusal  to 
accept  the  goods. 
Also,  that  the  dismissal  of  the  complaint  at  the  trial  upon  the  ground  that 
the  plaintiff  must  show  as  a  condition  precedent  that  the  goods  were 
shipped  to  New  York.iw  as  large  quantities  as  plaintiff  reasonably  could, 
and  because  of  the  failure  to  show  this  fact  the  plaintiff  had  failed  to 
prove  his  case,  was  error.  ■ 

Before  Sedgwick,  Ch.  J.,  and  Truax,  J. 

Decided  April  15,  1889. 

Appeal  from  a  judgment  dismissing  the  complaint 
upon  a  trial  before  the  court  and  a  jury. 

McFa7'landj  Boardman  &  Piatt  J  aitorneysy  and  W,  W. 
MacFarlandy  of  counsel  for  appellant. 

David  Leventritty  attorney,  and  of  counsel  for  re- 
spondents. 

By  the  Court. — ^Truax,  J. — The  material  allegation 
of  the  complaint  is,  that  the  plaintiff  sold  and  delivered 
to  the  defendants  certain  goods.  It  is  true  that  the 
plaintiff  sets  up  in  the  complaint  the  terms  of  the  con- 
tract under  which  the  goods  were  sold  and  delivered,  and 
alleges  that  the  said  contract  provided  that  the  said 
goods  were  to  be  shipped  by  the  plaintiff  to  the  defend- 
ants "  as  soon  and  in  as  large  quantities  as  the  plaint- 
iff reasonably  could  ";  but  in  view  of  the  allegation  that 
the  goods  were  delivered  to  the  defendants,  this  alle- 
gation becomes  immaterial. 

It  was  shown  on  the  trial  that  the  goods  were  shipped 
from  Liverpool,  consigned  to  the  defendants  at  New 
York.  The  defendants  went  to  the  custom  house  with 
the  bill  of  lading  and  invoice  and  the  goods  were  ent^red 
by  the  defendants,  warehoused  by  them,  and  remained 
in  their  possession  and  out  of  the  possession  of  the  plaint- 
iff for  about  three  years.     After  the  goods  had  reached 
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the  port  of  New  York  the  defendants  wrote  to  the  plaint- 
iff in  substance  as  follows :  ^'  We  regret  that  we  cannot 
use  the  goods.  We  will  accept  the  goods  at  a  price  " 
less  than  the  price  mentioned  in  the  contract  between 
the  parties. 

It  was  the  duty  of  the  defendants,  if  they  intended  to 
rely  upon  the  terms  of  the  contract,  to  refuse  to  receive 
the  goods  and  to  notify  the  plaintiff  of  that  fact.  Sav- 
ing to  the  plaintiff,  "  we  regret  that  we  cannot  use  the 
goods,  we  will  accept  the  goods  at  a  price  "  less  than 
the  price  named  in  the  contract,  is  not  a  refusal  to  ac- 
cept the  goods. 

It  is  also  to  be  noticed  that  it  was  alleged  in  the  com- 
plaint that  the  goods  were  to  be  delivered  by  consigning 
the  same  to  the  defendants  in  New  York,  and  this  alle- 
gation was  admitted  by  the  defendants. 

The  complaint  was  dismissed  at  the  trial  upon  the 
ground  that  the  plaintiff  must  show  as  a  condition  pre- 
cedent that  the  goods  were  shipped  to  New  York  in  as 
large  quantities  as  plaintiff  reasonably  could,  and  that, 
because  of  the  failure  to  show  this  fact,  the  plaintiff  had 
failed  to  prove  his  case. 

We  are  of  the  opinion  that  this  was  error. 

This  view  of  the  case  renders  it  unnecessary  to  dis- 
cuss the  question  presented  by  the  ruling  of  the  court 
in  striking  out  the  deposition  of  the  witness  Mellers. 

The  judgment  appealed  from  ia  reversed  and  a  new 
trial  is  ordered,  with  costs  to  the  appellant  to  abide  tlie 
event. 

Sedgwick,  Ch.  J.,  concurred. 
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THEODORE  HAEBLER  et  al.,  Appellants  v.  JOHN 
G.  BERNHARTH,  et  al.,  Respondents. 

Warrant  of  attachment,  issue  of,  when  causes  of  action  exist  that  are  speci- 
fied under  section  636  of  the  Code  of  Civil  Procedure.  Proof  of  the  same 
required,  etc. 

The  proof  required  to  be  made  by  section  636  of  the  Code  of  Procedure, 
is  legal  proof  or  evidence,  and  the  judge  has  no  right  to  bo  satisfied 
vnth  less,  and  it  should  be  by  affidavit  stating  facts,  not  conclusions.  A 
verified  complaint  if  regaixied  as  an  affidavit  must  fulfil  the  require- 
ments of  other  affidavits  as  to  the  manner  of  stating  tlie  facts.  In  any 
event  the  facts  established  by  the  affidavits,  should  fully  sustain  the 
claim  made  upon  them  before  the  plaintiff  can  be  entitled  to  an  attach- 
ment. A  plain  case  must  be  made  by  reasonable  and  satisfactory  proof. 
Held  that  the  order  of  the  special  term,  in  this  case,  vacating  the  attach- 
ment, should  be  affirmed. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  JJ. 

Decided  ApHl  16,  1889. 

Appeal  from  an  order  vacating  a  warrant  of  attach- 
ment. 

Marshall  P.  Stafford^  attorney,  and  of  counsel  for 
appellants. 

Billings  &  Cardoza^  attorneys,  and  Michael  H.  Car- 
doza  and  Edgar  J.  Nathan^  of  counsel  for  respondents. 

By  the  Court. — Dugro,  J. — This  is  an  appeal  from 
an  order  vacating  a  warrant  of  attachment.  The  motion 
to  vacate  was  made  upon  an  affidavit  on  which  the  war- 
rant was  granted. 

The  plaintiffs  claim  that  the  complaint  was  also  one 
of  the  papers  presented  on  the  application  for  the  attach- 
ment. 

The  complaint,  after  alleging  the  plaintiffs  copartner- 
ship and  that  of  def endants'^  reads : 
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"III. — That  between,  on  or  about  the  30th  day  of 
January  and  the  4th  day  of  February,  1888,  the  plaint^ 
iffs  bought  of  the  defendants  one  thousand  bags  of 
beans  to  be  shipped  from  France,  and  on  or  about  the 
22d  day  of  March,  1888,  the  plaintiffs  paid  the  defend- 
ants the  price  agreed  therefor. 

"  IV. — That  the  defendants  warranted  and  guaranteed 
that  said  beans  should  be  of  a  kind  and  quality  equal  to 
the  sample  furnished  to  plaintiffs  by  defendants  at  the 
time  of  said  purchase. 

"V. — That  the  beans  delivered  to  the  plaintiffs  by 
the  defendants,  under  said  contract,  were  not  of  a  kind 
and  quality  equal  to  said  sample,  but  were  greatly  in- 
ferior thereto. 

"  VI. — That  by  reason  of  the  breach  of  warranty  by 
the  defendants,  as  aforesaid,  the  plaintiffs  were  damaged 
in  the  sum  of  $1,064.51. 

"Wherefore  the  plaintiffs  demand  judgment  against 
the  defendants  in  the  sum  of  $1,064.51,  besides  costs 
of  this  action." 

The  affidavit  is  as  follows : 

"  City  and  County  of  New  York,  ss. : 

^'  Theodore  Haebler,  being  duly  sworn,  says  that  he  is 
one  of  the  plaintiffs  named  in  the  above  entitled  action, 
which  has  been  brought  to  recover  the  sum  of  one 
thousand  sixty-four  iVo  dollars,  as  damages  suffered  by 
the  plaintiffs  by  reason  of  a  breach  of  warranty  by  the 
defendants  as  to  the  kind  and  quality  of  one  thousand 
bags  of  beans  purchased  and  paid  for  by  the  plaintiffs, 
to  be  shipped  by  the  defendants  from  Havre,  France, 
under  said  warranty. 

"  That  the  defendants  are  not  residents  of  this  state, 
but  reside  at  Havre,  France. 

"  That  the  plaintiffs  are  entitled  to  recover  from  the 
defendants  the  spm  of  one  thousand  sixty-four  ,Vo  dol- 
lars over  and  above  all  counterclaims  known  to  depo- 
nent." 

Assuming    that  the  complaint   fonned   part  of   the 
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papers  used  to  obtain  the  warrant  of  attachment;  I 
cannot  see  how  the  plaintiffs  have  shown  that  one  of  the 
causes  of  action  specified  in  section  635  of  the  Code  of 
Civil  Procedure  exists  against  the  defendants. 

The  showing  which  the  plaintiffs  are  required  to  make 
by  section  636,  is  a  showing  by  legal  proof ;  the  judge 
has  no  right  to  be  satisfied  by  less.  Section  683,  by  the 
words,  "  new  proof  by  affidavit  on  the  part  of  the  plaintr 
iff,"  is  convincing  upon  this  point.  The  proof  required 
should  be  by  affidavit  stating  facts,  not  conclusions. 

The  verified  complaint,  if  regarded  as  an  aflftdavit, 
must  nevertheless  comply  with  the  requirements  of 
other  affidavits  as  to  the  manner  of  stating  the  facts. 
No  fact  is  stated  in  any  of  the  papers  which  could  fairly 
be  considered  as  proof  that  the  plaintiffs  have  (assuming 
a  cause  of  action  to  be  stated)  sustained  more  than 
nominal  damages,  and  such  damages  would  not  sustain 
the  attachment. 

It  appears  upon  the  face  of  the  affidavits  that,  by 
reason  of  defendants'  breach  of  warranty,  plaintiffs  have 
been  damaged  in  the  sum  of  $1,064.51,  but  this  is  not 
a  showing  of  the  fact  by  proof ;  this  is  simply  an  alle- 
gation of  the  fact  which  is  probably  based  upon  the  affi- 
ants' conclusions:  If  the  grounds  of  the  conclusion 
appeared  in  the  affidavits  there  might  have  been  a 
showing  by  proof.  The  plaintiffs'  statement  would  as 
well  have  warranted  a  claim  of  $5,000,  as  one  of 
$1,064.51.  The  facts  and  the  affidavit  should  appear 
to  sustain  the  claim  made  upon  them  before  the  plaint- 
iffs can  be  entitled  to  an  attachment. 

In  Smith  v.  Davis,  29  Hun  308,  it  is  held  that  a  plain 
case  must  be  made  out  by  reasonable  and  satisfactory 
proof,  and  that  where  it  is  not  it  follows  that  the  attach- 
ment must  be  set  aside. 

I  think  that  the  order  of  the  special  term  should  be 
affirmed  with  ten  dollars  costs  and  disbursements. 

Sedgwick,  Ch.  J.,  and  Truax,  J.,  concurred. 

Vol.  XXIV. — 87 
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SOLOMON  JONAS,   Respondent  v.  SIMON  FEIST, 

Appellant.  . 

New  ttialt  motion  for,  is  a  proceeding  subsequent  to  the  trials  reviewabk 

only  by  appecU. 

On  an  appeal  from  a  judgment  entered  upon  the  Terdict  of  a  jaiy,  the 
errors  arising  upon  exceptions  taken  at  the  trial,  are  the  only  errors 
that  can  be  considered  by  the  court.  An  exception  to  an  order  denying 
a  motion  for  a  new  trial,  is  not  available  for  any  purpose  on  the  appeal 
fix)m  the  judgment.  Such  an  order  is  reviewable  only  by  an  appeal 
from  the  same. 

Before  Truax  and  Dugro,  JJ. 

Decided  April  15,  1889. 

4 

Appeal  from  a  judgment  entered  upon  the  verdict  of 
a  jury. 

Sowe  <fe  Hummel  for  appellant,  argued : — 

That  upon  the  evidence  in  the  case  the  complaint 

should  have  been  dismissed,  etc.,  and  that  the  verdict 

was  against  the  evidence. 

Jacob  Marks  for  respondent,  argued : — 
That  there  is  no  question  of  law  involved  in  the  ap- 
peal, and  that  the  court  cannot  review  or  consider  the 
appeal.  There  is  not  a  single  exception  in  the  case  to 
tlie  admission  or  rejection  of  any  evidence  or  lo  any 
question  asked  of  any  witness ;  and  there  is  not  an  ex- 
ception to  the  charge  of  the  learned  judge,  and  no 
requests  to  charge  were  submitted  by  defendant,  and 
no  motion  was  made  to  dismiss.  The  appeal  taken  in 
this  action  is  from  the  judgment  only.  No  order  deny- 
ing motion  for  a  new  trial  was  made  or  entered  by  the 
defendant,  and  no  appeal  is  taken  from  any  such  order, 
and  there  being  no  questions  of  law  or  exceptions,  there 
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is  nothing  for  this  court  to  review.  Where  the  judg- 
ment was  rendered  upon  the  verdict  of  a  jury  an  appeal 
may  be  taken  upon  questions  of  law,  but  the  appeal 
brings  up  questions  of  law  only,  and  no  questions  of 
fact  can  be  considered.  Code  of  Civil  Procedure,  §  1346. 
Boos  V.  World  Mut.  L.  I.  Co.,  64  N.  Y.  236 ;  Willis  v. 
Weaver,  58  lb.  681 ;  Fitzpatrick  v.  Woodruff,  15  Jones 
ik  8p.  436,  439 ;  Baylies  on  New  Trials  and  Appeals^ 
page  335,  and  cases  cited.  To  bring  up  the  facts  for 
review  there  must  be  an  order  made  and  entered  upon 
a  motion  for  a  new  trial,  and  an  appeal  from  the  order. 

An  exception  to  the  denial  of  a  motion  upon  the 
minutes  such  as  was  made  by  defendant  in  this  case,  is 
not  available  for  any  purpose.  There  must  be  an  order 
made  and  entered  and  an  appeal  therefrom.  Boos  v. 
World  Mut.  L.  I.  Co.,  64  N.  T.,  p.  242.  Baylies  on 
New  Trials  and  Appeals^  supra,  and  cases  cited ;  Mat- 
tJiews  V.  Meyberg,  63  N.  Y.  656. 

By  the  Court. — Dugro,  J. — ^This  is  an  appeal  from 
a  judgment  entered  on  the  verdict  of  a  jury. 

Errors  of  law  arising  on  exceptions  taken  at  the  trial 
are  therefore  alone  before  this  court  for  consideration. 

The  only  exception  which  appears  in  the  case  is  one 
to  an  order  denying  a  motion  for  a  new  trial.  Such  an 
exception  is  not  available  for  any  purpose. 

On  trials  by  jury  the  only  subjects  for  exceptions  are 
rulings  at  the  trial. 

The  motion  for  a  new  trial  is  a  proceeding  subsequent 
to  the  trial,  and  an  order  made  on  such  motion  is  re- 
viewable only  by  appeal.  Boos  v.  World  Mutual  Life 
Ins.  Co.,  64  N  Y.  236 ;  Thurber  v.  Harlem  B.  M.  &  F. 
R.R.  Co.,  60/6.  326. 

The  judgment  must  therefore  be  affirmed. 


Truax  J.,  concurred. 
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CHARLES  M.  ADAMS,  Respondent  v.  JAMES  G. 
FITZPATRICK,  et  al.,  Appellants. 

Contract  for  service  for  one  year  at  a  stated  price.     Continuance  of  the  same 
beyond  the  stated  time,  when  presumed  from  the  act  of  the  pearlies. 

When  the  contract  of  service  is  for  a  fixed  period  and  an  annual  salary, 
and  the  service  is  continued  beyond  the  period  without  anything  being 
said  between  the  parties  about  the  terms  of  such  continuance,  the  pre- 
sumption is,  and  the  law  implies,  a  second  employment  for  the  term  of 
one  year  at  the  same  salary,  unless  there  is  something  in  the  circum- 
stances that  overcomes  the  implication. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  JJ. 

Decided  April  15,  1889. 

Statement  op  the  case  by  the  Court. 

On  Oct.  15th,  1885,  the  defendant  engaged  the  plaint- 
iff as  a  salesman  from  that  day  until  Nov,  1,  1886,  at 
the  rate  of  $3,000  per  year.  The  plaintiff  entered 
upon  the  employment  on  the  day  of  the  engagement 
and  was  paid  at  the  rate  of  $3,000  a  year  until  the  1st 
of  November,  1886.  After  that  date,  nothing  being 
said  by  either  party  about  the  terms  of  a  continuance  of 
the  employment,  the  plaintiff  remained  with  the  defend- 
ant receiving  pay  at  the  same  rate  as  before. 

On  March  24,  1887,  the  defendant  notified  the 
plaintiff  that  he  would  be  discharged  on  the  first  of  May 
following ;  that  his  engagement  must  then  cease,  and 
that  his  services  were  thereafter  no  longer  needed.  On 
the  latter  day  the  plaintiff  left  the  defendants'  employ 
in  compliance  with  the  notice.  From  the  time  of  this 
notification  of  discharge  the  plaintiff  sought  diligently 
for  other  similar  positions,  and  in  the  latter  part  of  April 
obtained  one  for  a  period  of  six  months,  to  begin  May 
1,  1887,  with  a  salary  at  the  rate  of  $2,000  per  year. 
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Opinion  Per  Curiam. 

The  plaintiff  brings  this  action  for  damages,  claiming 
under  an  implied  contract  for  a  year  from  November 
1,  1886. 

DonohuCj  Newcomhe  cfe  Cardozo,  attorneys,  and  Ste- 
phen C  Baldwin^  of  counsel  for  appellants. 

Dilly  Chandler  &  Seymour,  attorneys,  and  JaTnes  B. 
Billy  of  counsel  for  respondent. 

Per  Curiam. — The  prior  employment  was  at  a  fixed 
salary,  and  as  the  services  continued  beyond  the  period 
fixed  by  the  original  contract  the  presumption  is  that 
the  salary  was  at  the  same  rate.  Vail  v.  Jersey  L.  F. 
M.  Co.,  32  Barb.  567 ;  Ross  r.  Hardin,  79  N.  Y.  84. 

On  the  facts  there  is  no  legal  presumption  that  the 
second  contract  of  service  was  for  the  same  period  of 
time  as  the  first. 

In  cases  where  an  employment  is  continued  immedi- 
ately after  the  performance  of  a  prior  contract  of  service 
of  the  same  kind  for  a  term  longer  than  one  year,  the 
law  implies  a  second  employment  for  the  term  of  one 
year,  unless  of  course  there  is  something  in  the  circum- 
stances of  the  case  which  overcomes  this  implication^ 
Greer  v.  Peoples'  Telephone  &c.  Co.,  50  Super.  Ct.  517. 

The  appellant  at  the  trial  took  another  exception  than 
that  alluded  to  above,  and  presented  it  in  his  points. 
The  exception  has  been  examined  and  no  error  is  found 
to  have  been  made  by  the  referee. 

The  judgment  should  be  affirmed  with  costs. 
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GEORGE  WILSON,  Appellant  v.  GUZMAN  BLANCO, 

Impleaded,  &c.,  Respondent. 

Envoy  extraordinary  and  minister  plenipotentiary — International  law,  nk 
of  as  to  immunity  from  service  of  civil  process  in  the  country  (o  tokiA 
the  minister  is  accredited. 

In  this  case  Guzman  Blanco,  the  defendant,  was  an  enroy  extraordinaiy 
and  minister  plenipotentiary,  duly  accredited  fram  Venezuela  to  France, 
and  recognized  as  such  by  the  United  States ;  and  while  in  the  dty  of 
New  York,  and  awaiting  early  means  of  conyeyance  from  New  York 
to  France,  was  served  with  a  summons  in  tliis  action,  and  failing  to 
make  any  appearance  in  the  action  a  judgment  was  recovered  against 
him  for  the  sum  of  $2,194,536,  and  a  motion  was  made  at  spedal  term 
in  his  behalf  to  vacate  and  set  aside  the  judgment  and  to  vacate  and  set 
aside  the  seiTice  of  the  summons  in  this  action  on  the  ground,  that  when 
the  summons  was  served  he  was  an  ambassador,  and  as  such,  not  amenable 
to  any  civil  action  brought  against  him  in  this  state. 

Seld,  that  the  service  of  the  summons  in  this  action,  made  upon  Goaman 
Blanco,  and  the  judgment  subsequently  entered  against  him  based  upon 
said  service,  are  of  no  force,  and  are  void,  and  are  therefore  vacated  and 
set  aside. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  JJ. 

Decided  ApHl  15,  1889. 

Appeal  from  an  order  of  the  special  term  vacating 
the  judgment  in  this  action  and  setting  aside  the  8e^ 
vice  of  the  summons  therein  upon  Guzman  Blanco. 

The  following  opinion  was  delivered  by  the  court  at 
special  term  : 

O'Gorman,  J. — Guzman  Blanco,  being  an  envoy  ex- 
traordinary and  minister  plenipotentiary,  duly  accredited 
from  Venezuela  to  France,  and  recognized  as  such  by 
the  government  of  the  United  States,  and  while  in  the 
city  of  New  York,  waiting  to  take  early  means  of  con- 
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veyance  from  this  city  to  France,  was  served  with  a 
summons  in  this  action.  Failing  to  make  any  appearance 
in  the  action,  judgment  was  recovered  against  him  for 
the  sum  of  $2,194,536. 

A  motion  is  now  made  to  set  aside  the  judgment,  and 
vacate  the  service  of  summons  upon  him,  on  the  ground 
that  he  was,  when  so  served,  an  ambassador,  and  as 
such,  not  amenable  to  any  civil  suit  brought  against  him 
in  this  city  or  state. 

It  is  conceded  for  the  purposes  of  this  motion  that  he 
could  not  lawfullv  have  been  arrested^  while  thus  in  the 
city  of  New  York,  and  this  concession  is  in  accordance 
with  the  judgment  of  this  court  in  Holbrook  v.  Hender- 
son, 4  Sand.  Super.  Ct.  626.  The  court  there,  however, 
went  farther,  and  expressed  the  opinion  that  the  privi- 
lege of  an  ambassador  extended  to  immunity  against 
all  civil  suits  sought  to  be  instituted  against  him  in  the 
courts  of  the  country  to  which  he  was  accredited,  as  well 
as  in  those  of  a  friendly  country  through  which  he  was 
passing  on  his  way  to  the  scene  of  his  diplomatic  labors, 
and  to  this  privilege,  the  learned  court  held  that  he  was 
entitled,  as  representative  of  his  sovereign,  and  also  be- 
cause it  was  necessary  for  his  free  and  unimpeded  ex- 
ercise of  his  diplomatic  duties. 

This  opinion  of  the  Superior  Court  is  in  accord  with 
that  of  Wheaton,  as  set  forth  in  his  book  on  the  Law  of 
Nations,  in  which  he  has  collected  and  condensed  the 
views  of  numerous  jurists  of  recognized  authority  on  the 
subject.      Wheaton' 8  Law  of  Nations^  page  240,  et  seq. 

This  rule  of  international  law  derives  support  from 
the  legal  fiction,  that  an  ambassador  is  not  an  inhabitant 
of  the  country  to  which  he  is  accredited,  but  of  the 
country  of  his  origin  and  whose  sovereign  he  represents, 
and  within  whose  territory  he,  in  contemplation  of  law, 
always  abides. 

When,  therefore,  a  claim  is  made  against  him  in  the 
country  to  which  he  is  sent,  for  payment  of  a  debt  in- 
curred by  him,  the  creditor  must  proceed  against  him 
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exactly  as  if  he  were  not  resident  there^  and  as  if  he 
had  not  contracted  the  debt  there,  and  as  if  he  had  no 
property  there,  in  his  quality  of  ambassador.  Whea- 
ton's  Law  of  Nations ^  page  242. 

If  he  has  contracted  debts,  and  has  no  real  property 
in  the  country  to  which  he  is  sent,  he  should  be  re- 
quested to  make  payment,  and,  in  case  of  refusal,  appli- 
cation should  be  made  to  his  sovereign;  and  as  a 
necessary  consequence  of  this  rule  of  extra-territorial 
residence,  he  is  always  considered  as  retaining  his  orig- 
inal domidl,  and  may  be  proceeded  against  in  the  com- 
petent  court  of  his  own  country,  and  he  cannot  set  up 
the  plea  of  absence  in  the  service  of  the  State  as  a  bar 
to  a  suit  in  the  domestic  forum,  since  the  law  supposes 
him  still  to  be  present  there. 

From  these  views,  I  am  led  to  the  conclusion  that 
the  service  made  on  Guzman  Blanco  in  this  case,  and 
the  judgment  entered  against  him,  are  of  no  force  and 
void. 

The  fact^  rather  suggested  than  positively  averred 
in  the  complaint,  that  he  was  connected  as  a  partner  in 
a  mercantile  business  in  New  York,  is  not  material. 

It  does  not  appear  that  the  cause  of  action  arose  out 
of  that  mercantile  relation,  or  business,  or  out  of  any 
contract  or  transaction  which  arose  in  the  state  of  New 
York,  or  the  United  States. 

The  motion  to  vacate  the  judgment  against  Guzman 
Blanco,  and  to  set  aside  the  service  of  the  summons 
upon  him,  is  granted,  with  ten  dollars  costs. 

W.  M.  Saffordj  for  appellant,  argued  : — 
The  precise  question  now  involved  has  never  been 
judicially  determined.  The  precise  question  is:  "Can 
an  ambassador  be  sued,  by  service  of  summons,  in  other 
words,  cited  to  appear,  and  if  so  cited,  there  being  no 
capias,  or  attachment,  may  he  plead  his  privilege?" 
The  doctrine  in  regard  to  civil  suits  which  for  the 
present  immediately   concerns  us,  is  thus  stated  by 
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Blackstone :  Cooky's  ed.,  vol.  1,  p.  254.  "  In  respect 
to  civil  suits,  all  the  foreign  jurists  agree  that  neither 
an  ambassador,  nor  any  of  his  train  or  comites,  can  be 
prosecuted,  for  any  debt  or  contract  in  the  court  of 
that  kingdom  wherein  he  is  sent  to  reside."  Coke 
maintained  this  to  be  the  law:  ^^If  an  ambassador 
makes  a  contract  which  is  good  jure  gentium  he  should 
answer  for  it  here."  4  Cokes  Institutes,  p.  153.  That  ^yukrn'i 
such  ambassador  cannot  be  arrested  or  his  personal  / 
chattels  attached  is  conceded.  I^^ifiuut?.  PichofK  4 
Dallas,  321 ;  Holbrook  v.  Henderson,  4  Sandf.  619. 
This  privilege  extends  to  his  domestic  servants.  Kent 
Commentaries,  vol.  1,  §  39  et  seq. 

It  may  also  for- the  purposes  of  this  argument  be  con- 
ceded, though  the  concession  is  broader  than  adjudicated 
cases,  or  the  best  text-writers  warrant,  that  "  an  ambas* 
sador  is  deemed  to^be  under  the  protection  of  the  law 
of  nations  in  his  passage  through  the  territories  of  a 
third  and  friendly  power,  while  upon  his  public  mission 
in  going  to  and  returning  from  the  government  to  which 
he  is  deputed.  To  arrest  him  under  such  circumstances 
would  be  a  breach  of  his  privileges  as  a  public  minister." 
Kent,  vol.  1,  §  39.  The  foregoing  language  is  as  broad, 
nay  broader  than  any  adjudicated  case  warrants.  It  is 
the  language  of  Chancellor  Kent.  The  doctrine  of 
extra  -  territoriality,  as  it  is  called,  admits  of  several  ex- 
ceptions. Says  Wharton  in  his  Digest  of  International 
Law,  vol.  1,  section  93a:  "The  prevalent  view  so  far 
as  concerns  civil  process,  is  that  the  doctrine  of  extra- 
territoriality does  not  apply."  In  cases  where  the  am- 
bassador engages  in  trade  and  the  suit  is  brought  in  re- 
spect to  such  trading  engagements.  Wharton's  Digest 
of  International  Law,  vol.  1,  §§  92  and  93 ;  Qrotius, 
Book  II.,  ed.  18,  §  5,  says :  "  The  obligation  to  protect 
ambassadors  extends  only  to  the  power  to  whom  the 
embassy  is  sent,  and  does  not  extend  to  a  third  power." 
All  text-writers  agree  to  the  following  proposition :  "  If 
an  ambassador  be  concerned  in  trade,  his  property  in 
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that  trade  is  liable  to  seizure  as  in  the  case  of  any  indi- 
vidual." Bynkershock  De  Pro.  Legal,  C.  14 ;  Vattely 
B.  4,  C.  8.  Valarino  v.  Thompson,  3  Selden  (7  H.  K,) 
576,  has  no  application.  It  turned  on  a  question  of  ju- 
risdiction of  the  state  courts  in  a  suit  against  a  counsel. 

Mr.  Fish,  while  Secretary  of  State,  expressed  tersely 
the  tendency  of  modem  thought  and  modern  opinion. 
In  respect  to  the  doctrine  of  absolute  immunity  he  says: 
"  The  tendency  of  opinion  in  regard  to  immunities  of 
diplomatic  agents  is  believed  to  be  strongly  toward  re- 
stricting them  to  whatever  may  be  indispensable  to 
enable  the  agents  to  discharge  their  duties  ivith  conven- 
ience and  safety.  The  extreme  doctrine  of  immunity 
which  was  the  necessity  of  an  age  of  barbarism,  and  of 
the  intercourse  of  uncivilized  nations  has  happily  yielded 
to  the  progress  of  Christianity  and  modem  culture." 
Fish  to  Jay,  1874 ;  Wheaton's  Digest,  §  94  and  seq. 
Taylor  v.  Best  and  others,  14  (7.  J?.,  page  487,  is  a  case 
which  when  rightly  considered  sustains  our  view.  It  is, 
moreover,  a  very  instructive  case  worthy  of  careful 
perusal. 

Since  this  case  wa«  argued  at  special  term,  the  case 
of  the  New  Chili  Gold  Mining  Company  against  Blanco 
(same  defendant),  has  been  decided  by  the  High  Court 
of  Justice,  Queens  Bench  Division. 

The  learned  counsel  set  forth  fully  the  case  and  the 
views  of  counsel  and  the  judgment  therein;  and  it 
appearing  therefrom  that  the  order  directing  service 
upon  Guzman  Blanco  in  Paris  should  be  discharged. 

John  E.  Risley  for  respondent,  argued : — 
I.  Under  the  law  of  nations  the  service  of  the  sum- 
mons oti  the  defendant  was  void,  because  he  was  then 
the  sovereign  of  a  nation  with  whom  we  were  at  peace, 
and  was  passing  through  our  territory  under  permission 
both  express  and  implied.  The  principles  of  interna- 
tional law  applicable  to  this  case  are  very  fully  discussed 
in  Exchange  v.  McFadden,  7  Cranch.  121. 
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n.  The  service  was  void  because  defendant  was  a 
diplomatic  agent  of  Venezuela  to  the  United  States. 
The  authorities  are  gathered  and  carefully  analyzed  in 
a  note  under  the  case  of  U.  S.  v.  Ortega,  Book  6,  U.  S. 
Supreme  Court  Reports^  published  by  the  Lawyers'  Co- 
operative Publishing  Co.,  bottom  page,  522.  Wheaton's 
International  Laio,  §§  225,  226,  2d  English  edition. 

ni.  The  service  was  void  because  defendant  was  an 
ambassador  of  one  sovereign  state  to  another  passing 
through  our  territory  in  the  execution  of  his  duties 
when  it  was  had.  This  question  was  so  fully  and  so 
ably  discussed  by  some  of  the  most  eminent  judges  who 
ever  sat  in  this  court,  in  the  case  of  Holbrook  v.  Hen- 
derson, 4  Sand.  619,  that  I  deem  it  superfluous  to  do 
more  than  call  the  attention  of  the  court  to  that  case. 
It  was  decided  in  1830,  and  has  ever  since  been  followed 
as  the  law  in  this  country.  See  Kent's  Commentaries^ 
11th  ed.  vol.  1,  p.  45  and  note  C.  Also,  Wharton  s  In- 
ternational Law  Digest,  vol.  1,  §  92,  p.  638,  et  seq.  At 
page  646,  Holbrook  v.  Henderson,  is  cited :  "  A  diplo- 
matic agent,  traveling  on  his  way  to  the  country  to 
which  he  is  accredited,  through  a  third  country,  pursu- 
ing for  this  purpose  a  natural  innd  proper  route,  is  en- 
titled to  the  same  privilege  as  when  traveling  through 
the  country  to  which  he  is  accredited."  Wharton  s  In- 
ternational Law  Digest^  vol.  1,  655.  See  also  Wheat07i's 
International  Law^  2d  English  edition,  §§  224,  5-7. 

"  A  public  minister,  proceeding  to  his  destined  post 
in  time  of  peace,  requires  no  other  protection  than  a 
passport  from  his  own  government."  ( Wheaton,  supra, 
§  220.) 

Per  Curiam. — Order  affirmed  with  $10  costs,  for  the 
reasons  assigned  by  Judge  O'Gormak  for  granting  the 
motion. 
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HENRY  THAU,  Respondent  v.  THE  BANKERS 
AND  MERCHANTS  TELEGRAPH  COMPANY, 

Appellant. 

Receiver^  appointed  by  this  court  in  a  sequestration  action  against  a  corpo- 
ration, although  a  receiver  of  the  property  of  the  corporation  had  been 
previously  appointed  by  another  court. 

Before  Sedgwick,  Ch.  J.,  and  O'Gorman,  J. 

Decided  May  7,  1888. 

Statement  op  the  case  by  the  Court. 

On  December  3,  1885,  the  plaintiff  in  this  action 
recovered  a  judgment  in  this  court  against  the  defend- 
ant, for  the  sum  of  $2,511.82,  and  that  judgment  was 
duly  filed  and  docketed  on  that  day. 

A  receiver  of  the  property  of  defendant  corporation 
having  been  appointed  by  the  Supreme  Court,  a  motion 
was  made  by  the  plaintiff  here,  in  that  court,  for  per- 
mission to  issue  execution  on  his  said  judgment  against 
the  property  of  the  corporation,  for  the  piu'pose,  as 
stated  in  his  affidavit  used  on  the  motion,  of  enabling 
the  plaintiff  to  take  proceedings  for  sequestration  of 
the  property  of  the  corporation,  under  the  authority 
of  section  1784,  et  seq.,  of  the  Code  of  Civil  Procedure. 
On  May  27,  1887,  an  order  was  made  by  the  Supreme 
Court,  in  and  for  the  county  of  New  York,  granting  such 
permission,  and  execution  was  thereupon  issued  and 
returned  unsatisfied- 
(588) 
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In  June,  1887,  the  present  suit  was  brought  by  the 
plaintiff,  in  which  he  prays  for  sequestratiqn  of  the  cor- 
porate property,  and  for  the  appointment  of  a  receiver, 
with  the  usual  powers  and  obligations,  to  take  possession 
of  the  property  and  apply  the  proceeds  to  the  benefit  of 
all  the  creditors,  as  should  be  equitable. 

On  January  3, 1888,  an  order  was  made  in  this  action 
by  this  court,  at  special  term,  on  motion  of  the  plaintiff 
herein,  for  the  appointment  of  a  receiver  in  this  action, 
in  which  order  it  was,  among  other  things  provided, 
"  that  nothing  therein  contained  would  affect  the  right 
and  power  of  any  receiver  theretofore  appointed  over 
any  property  of  the  defendant  corporation,  to  act  in  the 
performance  and  accordance  with  the  powers  and  duties 
conferred  upon  him  by  the  order  appointing  him  pursu- 
ant to  law." 

From  this  order,  the  defendant  company  now  appeals 
for  various  reasons,  prominent  among  which  is,  that  the 
appointment  of  such  receiver  would  create  a  conflict 
with  the  Supreme  Court. 

Robert  II.  Griff en^  attorney,  and  Robert  G.  Ingersollj 
of  counsel  for  appellant. 

Robert  S.  Hudspeth,  attpmey,  and  Benjamin  Patter- 
son, of  counsel  for  respondent. 

Seldy  (0' Gorman,  J.,  writing,) "  that  the  appointment 
of  the  receiver  in  this  action  was  within  the  judicial  dis- 
cretion of  the  court  on  the  facts  placed  before  it  on  the 
motion;  that  there  was  no  reason  to  doubt  that  that 
discretion  was  not  exercised  properly  and  for  good 
cause ;  and  that  the  order,  with  modifications  of  some 
of  its  provisions  which  seemed  to  be  inconsistent  with 
the  provision  therein  contained  in  relation  to  the  Su- 
preme Court  Receiver  above  adverted  to,  should  be 
affirmed." 


Sedgwick,  Ch.  J.,  concurred. 
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STEPHEN  A.   WEST,   Respondent  v.   THE    MAN- 
HATTAN RAILWAY  COMPANY,  Appellant. 

Charge,  exception  to.  Request  to  charge  exceptions  to  refusal.  Striking  out 
evidence,  exception  to  refusal,  when  no  ground  presented  thereby  for  re- 
fusal, and  reasons  therefor. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  JJ. 

Decided  June  20,  1888. 

This  is  an  action  for  damages  by  reason  of  personal 
injuries.     Three  points  were  raised  on  appeal. 

First: — That  the  trial  judge  erred  in  refusing  to 
charge  as  requested  "  that  the  jury  cannot  upon  the 
testimony  in  the  case  allow  any  damages  for  medicine, 
lotions  or  medical  material." 

Second: — That  the  trial  judge  erred  in  refusing  to 
charge  as  requested  :  "  That  prior  to  the  adoption  of 
the  Code  of  Procedure  in  this  state,  or  prior  to  the 
present  constitution  of  this  state,  the  plaintiff,  being  a 
party,  was  not  a  competent  witness  in  his  own  behalf, 
and  that  it  is  under  that  constitution  he  is  enabled  to 
be  a  witness,  and  the  question  as  to  his  credibility  is 
entirely  one  for  the  jury,  and  that  they  have  a  right  in 
considering  the  case  to  wholly  reject  his  evidence ; "  and 
erred  in  charging  in  this  regard  as  follows :  "  I  charge 
you  without  any  reference  to  the  constitution  that  the 
plaintiff's  testimony,  as  that  of  every  other  witness,  is 
to  be  considered  by  you  and  believed  or  disbelieved 
according  as  your  good  sense  and  judgment  govern 
you." 

Third: — That  the  trial  judge  erred  in  refusing  to 
strike  out  the  testimony  that  plaintiff  immediately  after 
the  accident  said  "  Take  these  splinters  out  of  my  leg ; 
take  these  splinters  out," 
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Davies  cfe  Rapallo^  attorneys,  Edward  S.  Rapallo 
and  Henry  D.  Sedgwick^  Jr.^  of  counsel  for  appellant. 

Taylor  cfe  Parker^  attorneys,  and  Alfred  Taylor y  of 
counsel  for  respondent. 

Held  (Sedgwick,  Ch.  J.,  writing),  as  to  the  first  point, 
"that  under  the  charge  of  the  judge  as  made,  the  jury 
were  not  at  liberty  to  give  anything  for  the  cost  of 
medicine,  etc.;  that  the  matter  of  the  request  was 
unnecessarily  introduced  by  the  plaintiff  and  therefore 
he  could  not  avail  himself  of  an  exception  to  a  ruling 
on  it ;  and  further  that  the  request  was  ambiguous  in 
form  and  meaning,  it  being  neither  a  request  to  charge 
that  there  could  be  no  recovery  for  the  cost  of  the 
medicine,  nor  a  request  that  the  jury  could  not  allow 
for  the  using  of  medicine.  In  the  latter  aspect  the  jury 
could  have  found  something  for  the  plaintiff  being 
obliged  to  take  the  medicines,  as  they  were  uncomfort- 
able, nauseous,  destructive  of  appetite  and  caused  one 
to  live  in  the  atmosphere  of  a  druggist's  shop;  for 
which  the  jury  could  give  compensation.'* 

As  to  the  second  point,  "  that  the  charge  was  correct 
as  to  the  credibility  of  an  interested  party  and  covered 
the  substance  of  the  request;  and  that  the  general 
exception  to  the  charge  as  made  did  not  raise  any  ques- 
tion as  to  the  use  of  the  words  ^  as  that  of  every  other 
witness,'  the  attention  of  the  court  being  thereby  par- 
ticularly called  to  that  phrase  as  being  objectionable." 

As  to  the  third  point,  "  that  the  words  were  admissi- 
ble under  the  rule  that  allows  exclamations.  A  strict 
grammatical  construction  should  not  be  used.  The 
jury  might  find  the  words  were  exclamatory  in  reality. 
There  were  as  matter  of  fact  no  splinters  in  his  leg. 
The  words  were  not  received  as  evidence  of  there  being 
splinters.  The  jury  might  find  that  pain  forced  out  the 
words." 

Truax  and  Dugro,  JJ.,  concurred. 
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JAMES  WATTS,  Respondent  v.  CALEB  B.  KNEV- 

AIS  AS   TRUSTEE,   ET  AL.,   APPELLANTS. 

Discovery  under  §  806  Code  Civil  Procedure,  before  answer — grounds  for 
denial  of  (I)  where  the  applicant  avers  he  never  made  the  instrument ; 
(2)  where  the  proof  shows  that  the  party  against  whom  the  motion  is 
made  ftas  not  the  possession  or  control  of  the  instrument. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Ingrahah,  JJ. 

Decided  October  25,  1888. 

Appeal  by  defendants  from  order  vacating  order  re- 
quiring the  plaintiff  to  deposit  with  the  clerk  the  agree- 
ment upon  which  the  cause  of  action  is  based,  or  etc. 

Knevah  &  Perry ^  attorneys,  and  JameH  W.  Perry j 
of  counsel  for  appellants. 

Goodrich,  Deady  &  Goodrich,  attorneys,  and  of 
counsel  for  respondent. 

Per  Curiam. — The  application  for  the  discovery,  was 
professed  to  be  made  for  the  purpose  of  enabling  the 
defendants  to  frame  an  answer.  The  affidavit  of  the 
principal  defendant  shows  that  the  answer  can  be  made 
without  a  discovery,  for  he  avers  that  the  agreement  or 
alleged  agreement  asked  to  be  discovered,  was  never 
made  by  him,  whether  or  not  there  should  be  relief 
after  issue  joined,  is  not  before  the  court. 

Further,  the  court  below  was  right  in  setting  aside 
the  order  upon  its  finding  from  the  affidavits  that  the 
plaintiff  had  not  the  possession  or  control  of  the  instru- 
ment in  question:  §  806  Code  Civil  Procedure.  The 
proof  on  this  subject  was  of  such  a  nature,  that  the  con- 
clusion of  the  court  below,  as  to  this  fact,  cannot  be 
reversed. 

The  order  should  be  affirmed  with  $10  costs  and  dis- 
bursements to  be  taxed. 
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ANN  DUFFY,  Plaintiff  v.  MICHAEL  DUFFY, 
Defendant  and  Respondent. 

Revivor— Motion  for  under  §  757  Code  CivU  Procedure  as  amended  by 
chapter  542,  Laws  of  1879,  as  to  denial  of  on  mere  ground  of  delay. 

Before    Sedgwick,   Ch.  J.,  Freedman    and   Ingra- 

HAH,  JJ. 
Decided  January  7,  1889. 

The  action  was  one  at  law.  The  original  plaintiff 
died  more  than  ten  years  before  a  motion  to  revive 
was  made.  The  motion  was  denied  at  Special  Term  on 
the  ground  that  too  much  time  had  elapsed;  and  an 
order  was  entered  denying  the  motion. 

E.  B.  &  C.  P.  CowleSj  attorneys,  and  of  counsel  for 
moving  parties,  appellants. 

John  E.  ParsonSy  attorney,  and  with  U.  B.  Clossotij 
of  counsel  for  respondent. 

The  Court  (Freedman,  J.,  writing)  held  "  that  under 
Coit  V.  Campbell,  82  i\r.  Y.  509,  the  motion  was  pro- 
perly denied ;  but  that  the  late  case  of  Holsman  v.  St. 
John,  90  JV^.  Y,  461  (which  was  decided  without  noticing 
Coit  V.  Campbell)  was  in  apparent  if  not  in  real  conflict 
with  Coit  V.  Campbell ;  that  the  late  case  should  be  fol- 
lowed unless  some  distinction  could  be  drawn  between 
them ;  that  the  only  distinction  the  court  was  able  to 
draw  is,  that  the  first  case  was  in  equity  and  the  latter 
an  action-at-law ;  that  it  might  still  be  a  debatable  ques- 
tion, notwithstanding  Greene  v.  Martine,  21  Hun  136, 
affirmed,  84  N.  Y.  648,  whether  a  distinction  between 
an  action  in  equity  and  one  at  law  should  be  main- 
tained ;  and  that  in  view  of  the  circumstances  and  the 
great  importance  of  the  question,  it  was  in  the  interest 
of  all  parties  to  affirm  the  order  so  that  the  question 
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involved  might  be  squarely  presented  to  the  court  of 
appeals,  and  put  at  rest  by  that  court." 
The  order  was  affirmed. 

Sedgwick,  Ch.  J.,  and  Ingraham,  J.,  concurred. 


ANN  MARIA  PALMER,  Plaintiff  v.  GEORGE  H. 

SAFFT,  Defendant. 

Ejectment ;  adverse  possession  is  established  where  the  premises  sought  to 
be  recovered  have  been  for  the  twenty  years  immediately  prior  to  the  com- 
m^ncement  of  the  action  inclosed  by  a  substantial  inclosure,  and  hace 
during  all  that  time  been  in  the  possession  of  the  defendant  and  his  gran- 
tors claiming  title  thereto^  and  neither  the  plaintiff  nor  his  ancestors, 
predecessors  or  grantors  have  been  seised  or  possessed  thereof  within  thai 
period. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  JJ. 

Decided  January  7,  1889. 

This  is  an  action  of  ejectment.  A  verdict  was  di- 
rected for  the  plaintiff,  and  exceptions  were  ordered 
to  be  heard  at  the  General  Term. 

McKoon  &  Foote,  attorneys,  and  D.  D.  McKoon  of 
counsel  for  plaintiff. 

Eugene  K.  Sackett,  attorney,  and  Lemuel  Skidmore, 
of  counsel  for  defendant. 

The  Court  (Ingraham,  J.,  writing)  held  "  as  set  forth 
in  the  head  note,  citing  Code  of  Civil  Procedure,  §§  365- 
372 ;  Page  v.  Waring,  103  N.  Y.  636 ;  and  held  that 
there  was  sufficient  evidence  of  the  facts  constituting 
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adverse  possession  to  carry  the  case  to  the  jury ;  and 
therefore  sustained  defendant's  exceptions  and  ordered 
a  new  trial." 

Sedgwick,  Ch.  J.,  and  Freedman,  J.  concurred. 


CHARLES  MAYER,  et  al.,  Respondents  v.  PHILIP 
HEIDELBACH  et  al.,  Appellants. 

Appeal— Ona  second  appeal^  the  law  as  expounded  on  the  Jirst  must  govern, 
there  being, no  essential  differences  in  the  fads. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  JJ. 

Decided  February  4, 1889. 

The  ahove  case  was  twice  tried.  It  was  first  tried 
before  the  court  without  a  jury  by  consent  of  the  par- 
ties, and  resulted  in  a  decision  and  judgment  against 
plaintiffs.  On  the  appeal  to  the  General  Term  by  the 
plaintiffs,  the  appeal  book  did  not  contain  the  evidence, 
but  only  the  findings  of  fact  and  law.  The  General 
Term  reversed  the  judgment  and  ordered  a  new  trial 
(54  iV".  Y.  Super.  Ct  i?.,  p.  438).  On  the  new  trial  which 
was  also  had  by  consent  before  the  court  without  a  jury, 
a  decision  was  made  in  plaintiffs*  favor,  from  the  judg- 
ment on  which  the  appeal  was  taken.  The  appeal  book 
contained  all  of  the  evidence  as  well  as  the  findings  of 
fact  and  law.  The  findings  of  fact  and  law  contained 
in  the  appeal  book  on  the  first  appeal  presented  all  the 
material  facts  disclosed  by  the  evidence  given  on  the 
new  trial. 

The  court  in  affirming  the  judgment  rendered  for  the 
plaintiffs  on  the  new  trial,  held  as  set  forth  in  the  head- 
note. 
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Sterne  &  Thompsotiy  attorneys,  and  Simon  Sterne  and 
John  K.  Creevey^  of  counsel  for  appellants. 

James  C.  Foley y  attorney  and  of  counsel  for  respond- 
ents. 


SOPHIE  HILLESUM,  Respondent  v.  THE  MAYOR, 
&c.,  OF  THE  CITY  OF  NEW  YORK,  Appellant. 

Trials  conduct  of-^Rulings  on  objections  to  questions^  and  striking  out 
answers.  UncertaifUy  of  questions,  ground  for  their  exclusion — Statement 
to  Physician  if  not  appearing  to  be  made  for  his  professional  guidance^ 
and  (he  time  when  made  not  appearing,  is  inadmissible — Where  on  a 
party^s  examination,  a  witness  has  denied  having  had  any  conversation 
with  another  witness  on  a  certain  subject,  it  is  in  the  discretion  of  the  trial 
judge  whether  on  the  same  party'' s  examination,  he  will  allow  further  inter- 
rogation as  to  a  conversation  on  that  subject.  The  necessary  consequences 
of  a  future  or  co)iditioivd  state  of  affairs  cannot  be  asked  of  a  uHtness. 
Credibility  of  witness,  assuming  that  of  two  witnesses  for  the  defettce  one 
or  the  other  must  be  responsible  to  the  defendant  by  reason  of  an  accident 
cofnplained  of  occurri7ig  through  the  defective  condition  of  the  sidewalk 
in  front  of  his  partictilnr  premises,  yet  that  fact  cannot  l>e  used  by  the 
jury  to  estimate  the  credibUity  of  either  in  particular,  therefore  a  reftisal 
to  charge  that  the  defetidant  has  a  right  of  action  over  against  the  owner 
of  the  property  in  front  of  which  the  accident  occurred  for  the  reimburse- 
ment of  any  verdict  rendered,  is  not  error.  Instances  of  irresponsive 
answers. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  JJ. 

Decided  March  5,  1889. 

Appeal  by  defendant  from  order  granting  a  motion 
for  a  new  trial,  made  by  plaintiff  upon  the  minutes. 

Henry  R.  Beekman^  counsel  to  the  corporation,  attor- 
ney, and  Henry  B.  Twomhly  of  counsel  for  appellant. 

Klehisch  &  MarkSy  attorneys,  and  M.  L.  Marks  of 
counsel  for  respondent. 
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By  the  Court. — Sedgwick,  Ch.  J. — The  action  was 
for  damages  from  the  plaintiff's  falling,  in  consequence 
of  a  defect  in  the  sidewalk  of  a  street  which  the  com- 
plaint alleged  was  defective,  through  defendant's  negli- 
gence. 

The  jury  found  for  the  defendant.  The  new  trial 
was  granted  upon  the  exceptions  taken  on  the  trial,  by 
the  plaintijff.  The  case  does  not  particularize  the  excep- 
tion which  was  sustained  by  the  court.  It  is  necessary 
to  examine  all  the  exceptions  on  which  the  respondent 
relies. 

The  question :  Do  you  know  anybody  that  fell  over 
that  ?  was  rightly  excluded  on  the  trial.  It  referred  to 
the  alleged  defect  in  the  sidewalk.  The  question  had 
such  a  form  that  it  was  not  certain  that  the  witness 
was  required  to  speak  of  his  knowledge  of  any  fall,  or 
more  than  of  his  knowlege  of  a  person  whom  he  had 
heard  had  fallen.  The  witness  immediately  after  this 
question,  was  allowed  to  testify  that  he  had  seen  his  wife 
fall  over  the  defect. 

A  physician  had  testified  that  the  accident  would 
have  an  effect  upon  the  nervous  system  of  the  plaintiff. 
He  was  then  asked.  And  do  you  think  it  affected  that  ? 
The  witness  not  answering  responsively  said.  She  is 
complaining  of  that  now.  This  was  properly  stricken 
out  both  because  it  was  not  responsive  and  because 
complaints  of  the  plaintiff  might  be  inadmissible,  at 
leas^  if  not  made  to  the  physician,  for  his  professional 
guidance  and  only  overheard  by  him.  Boche  v.  Brook- 
lyn, etc.,  R.  R.  Co.,  105  N.  Y.  295. 

Another  question  was  properly  excluded  for  the  rear 
son  that  its  form  was  leading. 

On  the  trial  the  plaintiff  assumed  that  a  witness 
named  Mahoney,  would  be  liable  to  the  present  defend- 
ants in  case  there  should  be  a  recovery  against  them, 
and  that  such  liability  might  affect  the  credibility  of 
Mahoney,  who  had  testified  in  behalf  of  the  defendant 
as  to  the  condition  of  the  sidewalk.     Another  witness 
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was  called  by  defendant.  He  was  and  had  been  in  the 
employment  of  Mahoney.  He  was  asked^  Hasn't  he, 
Mahoney,  told  you,  and  don't  you  know  as  matter  of 
fact,  that  he  would  have  to  pay  to  the  city  any  damage 
which  the  city  might  sustain  by  reason  of  this  case  ? 
The  court  was  correct  in  excluding  the  question.  Had 
the  question  not  been  objectionable  in  itself,  it  was 
within  the  discretion  of  the  court  to  exclude  it,  as  the 
witness  had  said,  immediately  before,  that  Mahoney  had 
told  him  nothing  about  his  liability  for  the  condition  of 
the  sidewalk.  It  was  objectionable  in  the  part  that 
asked  the  witness  to  state  the  necessary  consequences 
of  a  future  or  conditional  state  of  affairs. 

Mahoney  as  a  witness  was  asked ;  Don't  you  know, 
as  a  fact,  that  this  sidewalk  was  fixed  in  March,  1887  ? 
The  accident  had  happened  in  February,  1887  ?  This 
called  for  a  categorical  answer,  which  when  given  might 
have  been  left  (without  any  further  inquiry  as  to  what 
made  the  "  fixing  "  of  the  question)  to  produce  a  confu- 
sion in  the  minds  of  the  jury.  The  question  was  objec- 
tionable, as  it  did  not  appear  to  refer  to  a  repairing  of 
the  defect  alleged  by  the  plaintiff,  and  therefore  it  did 
not  tend  to  show  what  was  the  physical  condition  of  the 
sidewalk  at  the  time  of  the  accident. 

The  plaintiff's  husband  was  asked.  Did  the  plaintiff 
have  people  by  whom  she  had  been  engaged  to  nurse  ? 
He  answered  she  had  about  five  and  she  could  not 
attend  to  them.  The  last  of  the  answer  was  properly 
stricken  out  as  irresponsive. 

The  charge  of  the  court  was  in  accordance  with  the 
law. 

The  plaintiff  did  not  prove  that  the  accident  had  put 
her  to  any  personal  expense,  nor  did  she  prove  any 
facts  upon  which  the  jury  might  assess  damages  for  any 
loss  of  business  as  nurse. 

I  think  it  is  probable  that  the  court,  in  granting  a  new 
trial,  considered  that  there  might  have  been  error  in 
refusing  to   charge  one   request  of   plaintiff.     It  was, 
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"  The  defendant  has  a  right  of  action  over  against  the 
owner  of  the  property  in  front  of  which  the  accident 
occurred,  for  the  reimbursement  of  any  verdict  ren- 
dered against  it  and  which  it  may  be  called  upon  to 
pay."  A  particular  examination  of  the  testimony  shows 
that  the  plaintiff  was  not  entitled  to  such  a  charge  even 
if  it  be  assumed,  although  not  held,  that  an  owner  of  a 
house  is  responsible  for  the  consequences  of  a  defect  in 
the  sidewalk  in  front  of  his  house,  which  is  not  a  nui- 
sance created  by  him,  or  unlawfully  maintained  by  him. 
The  case  showed  that  the  testimony  of  one  of  two  wit- 
nesses only  could  have  been  affected  by  the  existence 
of  the  liability  alluded  to  in  the  request.  These  wit- 
nesses were  the  respective  owners  of  No.  107  and  No. 
109  Sheriff  St.  The  sidewalk  in  front  of  these  houses, 
was  wholly  or  partly  paved  with  flag-stone.  The  case, 
as  made  by  the  plaintiff,  was  that  as  she  was  walking 
along  the  flagging  of  No.  109,  and  had  reached  the  line 
where  it  ended,  she  stepped  upon  the  flagging  of  the 
sidewalk  in  front  of  No.  107.  This  latter  sidewalk  was 
from  3  to  7  inches  lower  than  the  sidewalk  of  No.  109. 
The  plaintiff  testified  "I  was  walking  along  and 
stepped  from  a  higher  stone  to  a  lower  stone  and  fell  as  I 
made  the  step.  I  did  not  see  the  stone  was  lower  than 
the  other."  The  witness  most  favorable  to  plaintiff 
testified  that  the  plaintiff  fell  in  front  of  107  and  109. 
The  sidewalk  in  front  of  107  was  about  3  or  4  inches 
lower  than  the  sidewalk  of  109.  There  was  a  step  be- 
tween the  two  stones  never  filled  up.  On  this  and 
other  testimony,  the  jury  could  not  have  found  that 
there  was  any  other  cause  of  the  accident  than  the 
plaintiff's  stepping  from  the  higher  level  of  one  side- 
walk to  the  lower  level  of  the  other,  she  being  unaware 
that  there  was  any  difference  in  the  levels.  There  was 
no  testimony  to  show  that  either,  or  if  one  of  the  own- 
ers, which  one,  had  the  right  or  lawful  level  in  front  of 
his  house.  Even  if  it  could  be  said  that  one  or  the 
other  must  have  been  the  responsible  party,  the  an- 
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nouncement  of  that  to  the  jury  could  not  have  been  used 
by  them  to  estimate  the  credibility  of  either  witness  in 
particular. 

I  am,  theref ore,  of  opinion,  that  the  motion  for  a  new 
trial  should  have  been  denied. 

Order  reversed  with  costs,  with  leave  to  defendant 
to  enter  judgment  upon  the  verdict. 

Freedman  and  Truax,  JJ.,  concurred. 


GEORGE  W.  VIDETTO,  Appellant  v.  FRANCIS  D. 

DUDLEY,  Respondent. 

Examination  of  party  cfier  issue  and  before  trial,  allegations  not  necessary 

in  moving  papers. 

Before  Sedgwick,  Ch.  J.,  and  Truax,  J. 

Decided  March  5,  1889. 

Appeal  from  an  order,  vacating  an  order  for  the  ex- 
amination of  the  defendant  as  a  party  before  trial. 

David  Keane,  attorney  and  of  counsel  for  appellant 

Friend  &  HousCy  attorneys  and  of  counsel  for  re- 
spondent. 

The  Court  (Truax,  J.,  writing  and  Sedgwick,  Ch.  J., 
concurring)  held  "  that  it  was  not  necessary  to  allege 
in  the  moving  papers  that  there  were  no  other  witnesses 
by  whom  he  could  establish  the  facts  sought  to  be 
proved  by  the  party ;  that  the  Code  did  not  require 
such  an  allegation ;  that  the  moving  party  has  a  right 
if  he  sees  fit  to  call  his  adversary  to  prove  his  case ;  '* 
also  held  ^'  that  an  allegation  that  the  action  is  brought 


FIKST  NATL.  BANK  t?.  COX.  601 

Statement  of  the  Case. 

to  recover  damages  for  a  personal  injury  resulting  from 
defendant's  negligence  was  a  sufficient  statement  of  the 
nature  of  the  action,"     The  order  was  reversed. 


FIRST  NATIONAL  BANK  OF  GLOUCESTER,  Re- 
spondent V.  JOHN  COX,  ET  Aii.,  Appellants. 

TYial,  conduct  of-^Directum  of  verdict^  is  proper  allhotigh  (here  %$  some 
evidence,  on  the  issues  Joined,  in  favor  of  the  party  against  whom  the  ver- 
dict is  ordered,  where  the  force  of  such  evidence  is  destroyed  by  undoubted 
fctcts  in  the  case. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  JJ. 

Decided  AprU  15,  1889. 

Appeal  by  defendants  from  judgment  entered  upon 

verdict  for  plaintiff,  as  directed  by  the  court. 

« 

Johnson  &  Lamb,  attorneys,  and  Jesse  Johnson  of 
counsel  for  appellants. 

Harriman  <fe  Fessenden^  attorneys  and  of  counsel  for 
respondent. 

By  the  Court. — Sedgwick,  Ch.  J. — The  action  was 
upon  a  promissory  note  against  the  defendants  as 
makers. 

On  the  trial,  the  defendants  did  not  contest  that  at 
first  the  plaintiff  had  paid  value  for  the  note,  or  that  it 
was  in  the  plaintiff's  hands  when  it  fell  due. 

The  answer  had  averred,  "  that  if  the  plaintiff  is  the 
owner  and  holder  of  said  note  the  same  was  purchased 
after  it  became  due  and  payable."  If  this  referred  to 
the  purchase  by  the  plaintiff  at  the  time  it  first  went 
into  the  plaintiff's  ownership,  there  was  no  evidence  to 
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sustain  this  answer.  On  the  trial,  the  defendants 
assumed,  that  the  answer  referred  to  a  second  purchase 
or  delivery  of  the  note  by  the  plaintiff  from  the  payee, 
one  Stinson,  who  it  was  claimed  had  in  some  way  paid 
or  satisfied  the  bank's  claim  against  him  as  indorser, 
and  afterwards,  after  maturity,  re-transferred  the  note 
to  the  bank. 

If  these  facts  had  existed,  the  defendants  claimed 
that  the  bank  acquired  only  the  rights  of  Stinson,  the 
indorser,  against  the  makers,  which  would  permit  the 
defendants  to  make  an  offset  against  the  indorser, 
and  in  the  answer  an  offset  was  pleaded,  which,  if 
valid,  would  extinguish  any  claim  upon  the  note. 

The  answer  also  alleged  that "  Stinson  the  payee  in 
said  note  mentioned,  is  now  the  lawful  owner  and  holder 
of  said  note." 

The  defendants  to  maintain  these  defences,  gave 
testimony  for  the  purpose  of  showing  that  after  maturity 
the  payee  Stinson  was  in  possession  of  the  note,  they 
arguing  that  this  possession  made  a  presumption  that 
it  had  been  delivered  to  him  by  the  bank,  in  a  trans- 
action that  made  him  the  owner  of  the  note.  They 
did  not,  in  reality,  give  testimony  that  Stinson  was  in 
actual  possession.  The  witness,  who  spoke  on  this 
point,  said  that  one  Eaton  was  in  actual  possession. 
As  to  Eaton's  possession  being  the  possession  of  Stinson, 
nothing  more  was  shown  than  that  at  the  time  Eaton 
was  the  general  manager  of  Stinson's  business.  This 
did  not  tend  to  show  that  the  note  was  held  in  the 
course  of  that  employment  of  agency,  when  the  other 
undoubted  facts  of  the  case  are  considered. 

The  defendants  called  a  witness,  om)  of  the  attorneys 
for  the  plaintiff  in  this  action.  .He  testified  that  the 
note  in  action  was  given  to  him  by  Mr.  Booth.  Both 
Booth  and  Stinson  were  his  clients.  Stinson  had  placed 
in  his  hands  the  papers  that  concerned  the  claim  that 
Stinson  made  in  respect  of  the  contract  which  is  the 
subject  matter  of   the   offset  in   the  present  answer. 


FIRST  NATL.  BANK  r.  COX.  603 

Statement  of  the  Case. 

Booth  had  such  relations  to  Stinson  that  he  was  present 
at  consultations  in  respect  of  the  contract.  In  the 
course  of  these  Booth  placed  in  the  hands  of  the  wit- 
ness the  note,  with  directions  to  bring  suit  upon  it, 
with  no  instructions  as  to  the  ownership  of  the  note. 
An  action  was  begun  in  the  name  of  Stinson.  Before 
answer  the  witness  learned  that  the  bank  was  the  owner 
and  he  so  told  the  defendants'  attorney,  and  no  answer 
was  served.     Thereupon  this  action  was  brought. 

The  cashier  of  the  bank  was  called  as  a  witness  for 
plaintiff.  On  his  cross  examination  he  testified  that 
the  bank  sent  the  note  from  its  place  of  business  in 
Massachusetts,  to  Booth  in  New  York,  with  instructions 
to  collect  the  note  and  if  necessary  to  have  suit  brought 
upon  it.  His  testimony  on  the  point  of  Booth's  having 
custody  of  the  note  was  so  corroborated  by  the  evidence 
of  plaintiff's  attorney,  called  as  a  witness  by  defendants, 
that  his  credibility  was  not  a  question  for  the  jury. 

One  of  the  defendants  testified  that  Eaton  did  have 
possession  of  the  note  at  a  time  not  definitely  fixed,  and 
that  Eaton  demanded  payment  of  the  note.  The  other 
testimony  satisfactorily  showed,  that  if  Eaton  had  the 
note  before  Booth  gave  it  to  the  attorney,  Eaton  must 
have  been  acting  for  Booth  or  for  the  bank,  or  if  he 
had  it  after  the  attorney  held  it  from  Booth,  he  must 
still  l^ave  held  it  for  the  bank  in  reality  even  if  we 
suppose  that  for  a  time  Stinson  was  thought  by  a  mis- 
take to  be  the  holder.  Such  a  mistake  would  not  give 
Stinson  or  Eaton  a  right  to  act  in  the  attempt  to  collect 
for  any  but  the  bank. 

I  am  of  opinion,  that  there  was  no  evidence  that  the 
note  was-  ever  in  Stinson's  possession  after  maturity,  as 
owner,  or  that  plaintiffs  rights  were  other  than  those  of 
a  purchaser  before  maturity. 

The  judgment  should  be  afl&rmed  with  costs. 

Truax  and  Dugro,  JJ.,  concurred. 
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James  H.  Lane,  et  td.y  Appellants  v.  Charles  Rosen- 
berg, et  al.,  Respondents. 

Decided  June  20^  1888.  Appeal  by  plaintiffs  from  a 
judgment  entered  on  a  verdict  directed  by  the  trial 
judge  in  favor  of  defendants.  M.  W.  Divine,  for  appel- 
lants. Richard  S.  Newcomb,  for  respondents. — ^Before 
Sedgwick  Ch.  J.,  and  Freedman,  J.  This  appeal  in- 
volved the  question  as  to  whether  the  evidence  was 
such  that  a  verdict  in  favor  of  plaintiffs  would  have 
been  allowed  to  stand.  The  Court  held  (Freedman,  J., 
writing,  Sedgwick,  Ch.  J.,  concurring)  that  "  upon  the 
whole  case  the  'evidence  preponderated  so  much  in 
favor  of  the  defendants,  that,  if  the  case  had  been  sub- 
mitted to  the  jury  and  their  verdict  had  been  in  favor 
of  the  plaintiffs,  such  verdict  would  not  be  permitted  to 
stand.  Under  these  circumstances  the  trial  judge  was 
justified  in  directing  a  verdict  for  the  defendants,  espe- 
cially as  the  plaintiffs  made  no  request  to  be  allowed  to 
go  to  the  jury,  and  affirmed  the  judgment." 


Ann  Slevin,  Appellant  v.  The  Mayor  &c.,  of  the  City 

OF  New  York,  Respondent. 

Decided  June  20,  1888.  Appeal  by  plaintiff  from  a 
judgment  entered  upon  the  verdict  of  a  jury  for  defen- 
dant in  an  action  brought  by  her  to  recover  damages  to 
her  from  her  slipping  upon  ice  that  had  been  negligently 
suffered  to  remain  upon  a  sidewalk  of  unsafe  grading ; 
also  an  appeal  from  an  order  denying  a  motion  for  a  new 
trial.  Thomas  Nolan,  for  appellant.  Thomas  P.  Wickes, 
for  respondent.  Before  Sedgwick,  Ch.  J.,  and  Freed- 
man, J.  The  Court  held  (Sedgwick,  Ch.  J.,  writing,  and 
Freedman,  J.,  concurring)  "  that  there  was  no  evidence 
that  plaintiff  slipped  on  the  ice  ;  and  affirmed  the  judg- 
ment and  order." 

Milton  G.  Clapp,  Respondent  v.  John  C.  Atterbury, 
et  ah^  Appellants. 
Decided  June  20,  1888.     Appeal  from  a  judgment 
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entered  in  favor  of  plaintiff,  upon  a  verdict  of  a  jury. 
Logan  &  Melliss,  for  appellants.  Philip  Carpenter,  for 
respondent.  Before  Sedgwick,  Ch.  J.,  and  Truax,  J. 
The  complaint  in  this  case  contained  two  causes  of  ac- 
tion. The  first  was  to  recover  damages  alleged  to  have 
been  sustained  by  plaintiff  in  the  purchase  of  the  nego- 
tiable paper  of  one  Keene,  which  purchase  was  claimed 
to  have  been  induced  by  certain  representations  made 
by  defendants.  The  chief  question  raised  on  the  appeal 
as  to  this  cause  of  action,  was  in  reference  to  a  refusal 
by  the  trial  judge  to  dismiss  the  complaint  on  the  ground 
that  no  damages  had  been  proven.  It  was  mutually 
agreed  on  the  trial,  that  the  measure  of  damages  was  the 
difference  between  the  actual  value  of  the  negotiable 
paper  and  the  value  it  would  have  possessed  at  the  time 
of  the  purchase  if  the  representations  had  been  true ; 
but  defendants  insisted  that  no  proof  had  been  given  as 
to  there  being  any  such  difference.  The  second  cause 
6f  action  was  for  the  conversion  of  certain  stock  in  de- 
fendants' office  to  the  credit  of  one  Wooley.  Defend- 
ants, acting  for  the  plaintiff,  credited  him  with  this  stock 
under  their  assumption  that  plaintiff  had  a  right  to  de- 
mand and  receive  the  stock  from  Wooley.  The  defend- 
ant, while  thus  holding  the  stock  for  plaintiff,  pretended 
to,  but  did  not  in  fact  sell  it.  The  Court  (Sedgwick, 
Ch.  J.,  writing,  and  Truax,  ^,  concurring)  held,  as  to 
the  first  cause  of  action,  "  that  defendants'  contention 
was  correct,  and  that  the  complaint  as  to  that  cause  of 
action  should  have  been  dismissed."  As  to  the  second 
cause  of  action,  "  that  the  acts  of  the  defendants  above 
alluded  to,  with  other  circumstances,  was  either  a  con- 
version or  made  a  special  case  averred  in  the  complaint ; 
and  that  there  was  no  reason  for  disturbing  the  judg- 
ment as  to  this  cause  of  action." 

• 

Edward  N.  Dickerson,  et  aZ.,  Respondents  v.  Simon 
ScHEUER,  et  al.y  Appellants. 
Decided  June  20,  1888.     Appeal  by  defendants  from 
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judgment  entered  upon  a  verdict  of  a  jury,  and  from  an 
order  denying  a  motion  for  a  new  trial.  Lyman  Rind- 
Bkopf,  for  appellants.  Henry  C.  Andrews,  for  respond- 
ents. Before  Sedgwick,  Ch.  J.,  and  Freedman,  J.  This 
appeal  in  addition  to  a  question  of  fact,  involved  a  ques- 
tion as  to  the  submission  to  the  jury  of  the  case  on  the 
basis  of  an  account  stated.  The  Court  held  (Freedman, 
J.,  writing,  and  Sedgwick,  Ch.  J.,  concurring)  "  that  the 
judgment  and  order  should  be  affirmed,"  saying  on  the 
question  of  the  submission  to  the  jury  of  the  case  on 
the  theory  of  an  account  stated  :  "  Upon  the  question 
whether  the  plaintiffs  gave  sufficient  evidence  to  call 
for  the  submission  of  their  case  as  one  upon  an  account 
stated  to  the  jury,  it  must  be  held,  under  the  decision 
of  Case  V.  Hotchkiss,  3  Keyes,  334,  that  they  did.  The 
fact  that  some  of  the  defendants  denied  that  they  had 
assented  to  the  bill  as  rendered  and  promised  to  pay  it, 
could  not  defeat  such  submission  but  only  made  the  case 
one  for  the  jury." 


Antonio  Philipe,  Appellant  v.  Boas  Levy,  et  a/.,  Re- 
spondents. 

Decided  June  20,  1888.  Appeal  by  Ann  M.  Philipe, 
executrix  of  the  will  of  Antonio  Philipe,  denying  her 
motion  to  open  a  default  taken  against  Antonio  Philipe 
in  his  lifetime,  and  for  le%ve  to  prosecute  the  action  and 
to  defend  and  contest  the  validity  of  a  counterclaim  con- 
tained in  the  answer.  Marsh,  Wilson  &  Wallis,  for  ap- 
pellant. L.  Edgar  Aron  and  H.  Morrison,  for  respondents. 
Before  Sedgwick,  Ch.  J.,  and  Truax,  J.  The  papers 
showed  that  the  appellant  qualified  as  executrix  in  Ala- 
bama ;  that  she  had  never  taken  out  letters  in  this  state, 
and  that  she  had  not  been  substituted  as  a  party  to  the 
action.  (Truax,  J.,  writing),  held  "  that  the  appeal  should 
be  dismissed."  (Sedgwick,  Ch.  X,  writing),  held  "  that 
the  order  should  be  affirmed  or  the  appeal  dismissed  at 
the  option  of  the  respondents." 
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June  20.  1888— October  25,  1888. 

Edwin  Gomez,  Jr.,  Appellant  v.  Edward  Joyce,  Re- 
spondent. 

Decided  June  20,  1888.  Appeal  by  plaintiff  from 
a  judgment  in  his  favor  for  six  cents  damages,  entered 
upon  the  verdict  of  a  jury  directed  by  the  trial  judge 
in  an  action  for  slander.  Hector  M.  Hitchings,  for 
appellant.  Thomas  F.  Magner,  for  respondent.  Be- 
fore Sedgwick,  Ch.  J.,  and  Freedman,  J.  The  Court 
held  (Per  Curiam)  "  that  the  words  spoken  were  action- 
able j9er  «e,  and  therefore  the  jury  might  give  exemplary 
damages  as  well  as  damages  for  plaintiff's  mental  dis- 
turbance and  suffering ;  and  reversed  the  judgment  and 
ordered  a  new  trial." 

Ann  Crawford,  Respondent  v.  The  Delaware,  Lack- 
awanna &  Western  Railroad  Company,  Appellant. 
Decided  June  20,  1888.  Appeal  by  defendant  from 
judgment  entered  upon  a  verdict  in  favor  of  the  plaint- 
iff, and  from  an  order  denying  defendant's  motion  for  a 
new  trial.  Hamilton  Odell,  for  appellant.  Holmes  & 
Adams,  for  respondent.  Before  Sedgwick,  Ch.  J.,  and 
Freedman,  J.  Per  Curiam.  The  judgment  and  order 
should  be  affirmed  with  costs. 

Mary  J.  Conley,  Respondent  v.  The  Forty-second 
Street,  Manhattanville  &  St.  Nicholas  Avenue 
Railway  Co.,  Appellant. 

Decided  June  20, 1888.  Appeal  by  defendant  from  a 
judgment  entered  on  the  verdict  of  a  jury,  and  from  an 
order  denying  defendant's  motion  for  a  new  trial.  Wil- 
liam C.  Trull,  for  appellant.  Herbert  W.  Grindal  and 
Austen  G.  Fox,  for  respondent.  Before  Sedgwick,  Ch. 
J.,  and  Freedman  J.  Per  Curiam.  The  judgment  and 
order  should  be  affirmed  with  costs. 

Charlotte  A.  Baldwin,  Appellant  v.  The  New  York 
Central  &  H.  R.  R.  R.  Co.,  Respondent. 
Decided  October  25,  1888.     Appeal  by  plaintiff  from 
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October  25,  1888— January  7,  1889. 

a  judgment  dismissing  her  complaint  in  an  action  brought 
to  recover  damages  from  alleged  negligence  of  defend- 
ant's servants.  Samuel  H.  Randall,  for  appellant.  Henry 
H.  Anderson,  for  respondent.  Before  Sedgwick,  Ch.  J., 
and  Ingraham,  J.  The  only  e^adence  of  negligence 
was  a  release  which  defendant  received  from  plaintiff. 
A  point  was  sought  to  be  raised  which  was  not  taken 
below.  The  Court  held  (Per  Curiam)  "  that  the  release 
was  not  an  admission  of  liability ;  that  on  appeal  the 
court  could  only  examine  the  action  of  the  court  below 
upon  matters  actually  presented  on  the  trial ;  and 
affirmed  the  judgment." 

Daniel  J.  Sprague,  Appellant  v.  The  Bartholdi  Hotel 

Company,  Respondent. 

Decided  January  7,  1889.  Appeal  from  a  judgment 
entered  on  the  dismissal  of  the  complaint  at  trial  term, 
and  from  an  order  granting  an  extra  allowance.  David 
Keane  and  Rush  Taggart,  for  appellant.  Stem  &  My- 
ers, for  respondent.  Before  Sedgwick,  Ch.  J.,  Freedman, 
and  Truax,  JJ.  Plaintiff  had  a  written  contract  with  the 
owner  of  a  building,  known  as  the  Hotel  Bartholdi,  for  a 
lease  thereof ;  he  entered  into  an  agreement  with  one 
Yale  whereby  he  assigned'all  his  right  and  interest  in 
said  contract,  and  the  lease  to  be  given  under  it,  to  Yale, 
and  Yale  agreed  to  employ  him  to  conduct  and  manage 
the  Hotel  for  a  certain  period  at  a  stipulated  compen- 
sation ;  afterwards  Yale  assigned  to  the  Bartholdi  Hotel 
Company  all  the  rights  and  interests  he  had  acquired 
under  his  agreement  with  plaintiff.  The  Hotel  Com- 
pany discharged  the  plaintiff,  to  recover  damages  for 
which  discharge  this  action  is  brought.  There  was  no 
evidence  that  the  Hotel  Company  assumed  any  of  the 
obligations  of  Yale.  On  the  trial  certain  parol  evi- 
dence was  offered  for  the  purpose  of  construing  certain 
written  instniments,  and  was  excluded.  The  Court 
held  (Truax,  J.,  writing,  Sedgwick,  Ch.  J.,  and  Freedman, 
J.,   concurring)   "that    the   Hotel   Company  was  not 
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January  7,  1889. 

liable ;  that  the  exclusion  of  the  parol  evidence  was 
correct,  the  instruments  not  being  ambiguous ;  that  there 
was  nothing  to  show  any  error  in  granting  the  extra 
allowance ;  and  that  the  judgment  and  order  should  be 
aflBrraed." 

Barker  Place,  as  Executor,  etc.,  Appellant  v.  Jede- 

DiAii  K.  Hayward,  Respondent. 

Decided  January  7,  1889.  Appeal  from  judgment 
dismissing  the  complaint  entered  on  the  report  of  a 
referee.  Charles  F.  Wells,  for  appellant.  J.  K.  Hay- 
ward,  respondent  in  person.  Before  Sedgwick,  Ch.  J., 
Freedman  and  Ingraham,  JJ.  The  case  involved  ques- 
tions of  fact  only.  The  Court  held  (Per  Curiam)  "  that 
the  judgment  should  be  affirmed." 

The  National  Oleo  Meter  Co.,  Appellant  v.  Walter 

M.  Jackson,  Respondent. 

Decided  January  7,  1889.  Appeal  by  plaintiff  from 
a  judgment  entered  after  a  trial  at  special  term,  dismiss- 
ing the  complaint.  Edmund  Coffin,  Jr.,  for  appellant. 
Isaac  Angel,  for  respondent.  Before  Sedgwick,  Ch.  J., 
and  Truax,  J.  The  appeal  involved  substantially  only 
questions  of  fact.  The  Court  held  (Per  Curiam),  '^  that 
the  judgment  should  be  affirmed." 

Kate  Towart,  Respondent  v.  The  Broadway  &  Seventh 
Avenue  Railroad  Company,  Appellant. 
Decided  January  7, 1889.  Appeal  by  defendant  from 
judgment  entered  on  the  verdict  of  a  jury,  and  from 
an  order  denying  a  motion  for  a  new  trial  upon  the 
minutes.  Samuel  B.  Clarke,  for  appellant.  Henry  B. 
Stapler,  for  respondent.  Before  Sedgwick,  Ch.  J.,  and 
Ingraham,  J.  The  only  question  involved  was  whether 
the  damages  were  excessive.  Per  Curiam.  The  judg- 
ment and  order  should  be  affirmed,  because,  considering 
the  testimony,  it  cannot  be  held  that  the  jury  abused  its 
power  to  assess  the  damages. 
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Febniaiy  4.  1889— April  15.  1889. 

Morgan  Jones,  et  al.,  Appellants  v.  Adelaide  Jones^ 

Impleaded,  Respondents. 

Decided  February  4,  1889.  Appeal  from  an  order 
denying  plaintiffs'  motion  to  strike  out  certain  portions 
of  respondents'  answer.  T.  B.  Clarkson,  for  appellants. 
David  B.  Ogden,  for  respondents.  Before  Sedgwick, 
Ch.  J.,  and  Truax,  J.  The  Court  held  (Per  Curiam) 
"that  where  averments  in  an  answer  are  relevant  to 
the  position  taken  by  the  defendants,  either  as  a  defence 
or  by  way  of  counter  claim,  they  cannot  be  stricken  out ; 
that  the  correctness  of  defendant's  position  cannot  be 
determined  on  such  motion  and  the  matter  stricken  out 
if  it  be  found  incorrect ;  and  that  the  order  should  be 
affirmed." 

Henry  Hess,  as  Assignee  etc..  Respondent  v.  Nathaniel 
Hess,  Jr.,  et  aL,  Appellants. 

Decided  March  14, 1889.  Appeal  by  defendants  from 
judgment  entered  upon  verdict  for  plaintiff.  Otto  Hor- 
witz,  for  appellants.  W.  J.  Townsend,  for  respondent. 
Before  Sedgwick,  Ch.  J.,  and  Ingraham,  J.  Per  Curi- 
am.    Judgment  affirmed  with  costs. 

James  Rogers,  Respondent  v,  James  McGay,  Impleaded, 

Appellant. 

Decided  April  15,  1889.  Appeal  from  n  judgment  in 
favor  of  plaintiff.  Hastings  &  Southworth,  for  appel- 
lant. James  A.  Deering,  for  respondent.  Before  Sedg- 
wick, Ch.  J,,  Truax  and  Dugro,  JJ.  This  appeal  involved 
o«|v  a  question  of  fact.  The  Court  held  (Dugro,  J., 
writinjr,  Sedgwick,  Ch.  J.,  and  Truax,  J.,  concurring) 
**  that  the  judgment  should  be  affirmed." 
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ACCOUNT. 

Where  by  the  temis  of  the  oontract 
the  plaintiff  was  bound  to  acoount 
to  defendant  for  his  traveling  ex- 
penses, the  questions  as  to  whether 
the  plaintiff  had  refused  to  render 
an  account  at  request,  or  had  ac- 
counted to  the  satisfaction  of  de- 
fendant, or  whether  the  defendant 
had  waived  the  rendition  of  the 
account,  were  questions  of  fact 
for  the  consideration  of  the  jury, 
and  in  the  case  at  bar,  were  prop- 
erly submitted  to  the  jury  by  the 
court   Fenney  y,  KcUdenberg^t  178. 

ACKNOWLEDGMENT. 

Held,  that  in  this  state  a  deed  or 
other  instrument  unduly  regis- 
tered either  from  want  of  a  valid 
acknowledgment  or  otherwise,  is 
not  notice  to  subsequent  purchas- 
ers or  mortgagees.  Peck  v.  Mal- 
lams,  10  N.  Y.  509 ;  4  Kent's  Com. 
174.  But  the  fact  that  the  official 
certificate  does  not  follow  the  pre- 
cise words  of  the  statute,  does  not 
show  a  failure  of  a  substantial 
compliance  with  its  provisions,  or 
that  the  real  object  and  purpose 
of  the  statute  has  not  been  reached 
in  what  was  actually  done.  Cler- 
ical errore,  changes  in  phraseology 
or  omission  of  words,  clearly  not 
of  the  substance  of  the  statute,  may 
be  disregarded.  In  West  Point 
Iron  Company  v.Reymert,  45N.Y. 
703,  as  in  Jackson  v.  Gumaer,  2 
Cow.  552,  556,  the  officer  certified 
that  **  before  me  came  DeWitt  C. 
Rose''  **to  me  known  and  ac- 
knowledged "  etc.,  and  the  words 
'*  to  be  the  person  described  in  and 
who  executed  the  deed"  required 


by  the  statute  to  be  stated  in  the 
certificate  were  omitted,  and  it 
was  urged  that  this  omission  was 
fatal,  but  the  court  per  Savage, 
Ch.  J.,  held  the  objection  to  be 
"  technical "  and  it  was  disre&^ard- 
ed.  Jackson  v.  Osbom,  2  Wend. 
555.  Irving  v.  Campbdl,  224. 
2.  In  the  case  under  consideration, 
the  execution  of  the  conveyance 
was  proved  by  a  subscribing  wit- 
ness thereto,  under  1  R.  S.  756, 
§  12,  and  the  residence  of  the  sub- 
scribing witness  is  not  stated  in 
the  ceitificate  of  the  officer  taking 
the  acknowledgment.  Jfe^,  that 
this  omission  was  not  fatal,  and 
might  be  regsirded  as  unsubstan- 
tial, and  that  the  above  decisions 
cover  the  ease.  Such  certificates 
-  should  be  liberally  construed  and 
clearly  with  reference  to  the  ob- 
ject and  purpose  to  be  reached. 
Smith  V.  Boyd,  101  N.  Y.  477; 
Cuykendall  v.  Douglas,  19  Hun, 
585;  Hunt  v.  Johnson,  19  N.  Y. 
279.  When  the  proof  is  made  by 
a  subscribing  witness,  the  officer 
cannot  take  the  proof,  unless  he 
is  pei*sona]ly  acquainted  with  the 
witness,  or  has  satisfactory  evi- 
dence that  he  is  the  same  pei*son 
who  was  a  subscribing  witness  to 
the  instrument.  The  chief  and 
substantial  thinsr  is,  however,  that 
the  officer  shall  in  all  crises  be 
satisfied,  that  the  execution  of  the 
deed  is  the  act  of  the  person  de- 
scribed in  and  who  executed  it. 
In  order  to  be  satisfied  of  the 
identity  of  a  subscribing  witness, 
it  is  not  absolutely  necessary  that 
the  officer  should  know  his  resi- 
dence. The  real  end  and  purpose 
the  statute  sought  to  reac^h,  has 
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been  ^ued  by  the  certificate. 
Hellreigel  v.  ManQin^,  97  N.  Y. 
56,  which  was  an  action  for  spe- 
cific performance,  holds  that  de- 
fects in  the  recoixl  or  paper  title 
may  be  cured  by  parol  evidence. 
The  record  of  the  title  to  this  pro- 
perty remaininj^  in  the  register's 
office,  of  which  every  person  is 
boun^  to  take  notice,  depiives  the 
objection  taken  in  this  case  of  any 
force.  It  supplies  every  fact  al- 
leged to  be  wanting  in  the  ceitifi- 
cate.  The  subscribing  witness, 
Gideon  J.  Tucker,  had  formerly 
owned  this  property,  and  in  1870 
he  conveyed  the  same  to  Law- 
rence. In  Tucker's  deed  which 
is  on  record,  he  is  described  as  of 
the  city  and  county  of  New  York, " 
and  his  acknowledgment  of  that 
deed  was  made  before  the  same 
notary  public,  before  w^hom  he 
*  aftei*wards  appeared  to  testify  to 
the  execution  of  the  deed  from 
Lawrence  to  Irving,  now  in  dis- 
pute. In  view  of  these  facts 
appearing:  on  the  recoitl,  the  ob- 
jection ttiken  must  be  refi:arded  as 
merely  ** technical"  and  is  over- 
ruled,   lb. 


ADMEASUREMENT  OF  DOWER. 
See  Dower. 

ADMISSIONS. 
See  Evidence,  3. 

ADVERSE  POSSESSION. 

1.  Possession  under  a  void  tax  lease 
will  not  constitute  advei*se  posses- 
sion against  the  true  owner  where 
the  possessor  makes  no  claim  ex- 
cept under  the  lease.  In  such  case 
the  statute  of  limitations  does  not 
begin  to  run  until  the  expiration 
of  the  tax  lease,  and  the  true 
owner  has  twenty  years  thereafter 
within  which  to'^brinor  ejectment. 
Doherty  v.  Matsell,  76. 

2.  The  pToction  by  such  tax  lessee 
of  buildines  on  the  lensod  prem- 
ises,  renting  the   buildings  and 


exclusively  controlling  them,  do 
not  of  themselves  establish  a 
claim  hostile  to  a  claim  under  the 
lease;  nor  do  they  in  connection 
with  an  assignment  and  a  deed  of 
the  chai*acter  next  hereafter  re- 
ferred to.    lb, 

8.  An  assignment  by  a  lessee  in  a 
tax  lease  of  **all  my  estate,  etc., 
which  I  now  have  by  means  of 
said  indenture  or  othei-wise^^  (the 
indenture  referred  to  being  the 
tax  lease),  accompanied  by  a  quit 
claim  deed  simultaneously  exe- 
cuted by  the  lessee  and  his  wife, 
do  not  indicate  or  establish  any 
actual  claim  outside  of  the  tax 
lease.    lb. 

4.  The  tax  lessee  upon  (after  mak- 
ing such  assignment  and  quitclaim 
deed)  re-entering  into  possession 

-  during  the  running  of  the  tax  lease 
without  any  re-conveyance  or  re- 
assignment, might  then  begin  a 
possession  adverse  to  the  owner 
m  fee ;  but  to  do  so  he  must  une- 
quivocally make  an  actual  claim 
hostile  to  any  claim  under  the  tax 
lease.     lb, 

Ejedment;  adverse  possession  is  es- 
tablished v'here  the  premises  sought 
to  he  recovered  have  been  for  the 
twenty  years  imtnedialely  prior  to 
the  comniencemeni  of  Uie  action 
inclosed  by  a  substantial  inclosure, 
and  have  during  all  thai  time  been 
in  the  possession  of  the  defendant 
and  his  grantors  claiming  title 
thereto,  and  neither  the  plaintiff 
nor  his  ancestors,  predecessors  or 
grantors  have  been  seised  or  pos- 
sessed thereof  within  that  period. 
See  Palmer  v.  Sajffl,  694. 


AFFIDAVIT. 
See  Arrest  ;  Attachment. 

AGENCY. 

L  Where  an  agreement  as  executed 
is  the  personal  contract  of  the  party 
exccutino:  it,  and  not  the  contract 
of  any  other  perjion,  and  the  party 
executing  it  neither  acted  nor  as- 
sumed to  act  as  the  agent  of  any 
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other  person,  there  is  no  geneml, 
or  other,  principle  of  agehcy.under 
which  an  miction  on  the  agreement 
can  be  maintained  against  any  per> 
son  other  than  the  party  executing 
It.     Lorillard  v.  Clyde,  14. 

2.  Upon  the  above  principle,  Held 
that  a  cause  of  action  did  not  arise 
in  favor  of  the  plaintiff ^s  assignee. 
The  Lorillard  Steamship  Com- 
pany, against  the  defendants  under 
the  general  principles  of  agrncy  in- 
cluding therein  the  doctrine  of  an 
undisclosed  principal,  because  in 
making  the  agreement  Lorillard 
neither  acted  nor  assumed  to  act  as 
the  agent  of  The  lorillard  Steam- 
ship Company,  and  the  agi*eement 
as  executed,  was  his  personal  one 
and  not  the  agi'eement  of  that  com- 
pany,    lb. 

3.  Authority  from  a  corporation  to 
an  agent  to  sign,  indorse  and  trans- 
fer promissory  notes,  may  be  in- 
ferred and  implied  from  the  course 
of  business  of  such  corporation 
and  its  employment  of  such  agent, 
and  from  the  fact  that  similar 
transactions  of  the  agent,  have 
been  approved  and  acquiesced  in, 
by  said  corporation  as  done  by  its 
authority.  Second  Not.  Bk,  v. 
PoUier  &  Stymus  Mfg.  Co.,  216. 

4.  It  is  not  necessary,  in  order  to 
authorize  the  inference  of  general 
agency,  that  the  person  \vho  has 
assumed  to  act  as  agent,  should 
have  done  an  act  of  the  same  spe- 
cial character  as  the  one  on  which 
the  principal  is  sought  to  be  held. 
It  is  sufficient  if  he  has  usually 
done  things  of  the  same  general 
character  and  effect,  with  the  as- 
sent and  approval  of  his  principal. 
Commercial  Bank  v.  Norton,  1 
Hill,  501.     Ih. 

5.  This  authority  to  act  for  another, 
infeiTed  and  implied  from  appear- 
ances, operates  only  b}'  way  of  es- 
toppel, and  takes  the  place  of  real 
authority,  only  when  some  per- 
son has  acted  upon  such  appear- 
ances, and  has  in  good  faith  paited 
with  value.  People  v.  Bank  of 
North  America,  75  N.  Y.  548.    lb. 

6.  It  is  not  necessary  that  the  ap- 
pearances on  which  plaintiff  acted, 


should  have  arisen  from  transac- 
tions had  between  the  plaintiff  and 
defendant,  it  is  sufficient,  if  there 
were  transactions  from  which  the 
authority  of  IngersoU  to  act  as  de- 
fendant's agent  in  the  indoi'sement 
of  the  note  in  suit  could  be  in- 
fen*ed,  and  that  tlie  plaintiff  had 
knowledge  of  such  transactions. 

7.  One  of  the  questions  involved  in 
this  case  was  whether  one  Schoen- 
berg,  the  superintendent  of  plaint- 
iff, was  constituted  the  agent  of 
plaintiff  accoi-ding  to  whose  direc- 
tions defendant  was  to  construct 
a  ceitain  machine ;  evidence  was 
given  on  behalf  of  the  defendant 
that  at  the  time  when  he  vfx\s  em- 
ployed to  construct  tlie  machine 
the  president  said  to  him,  **You 
make  tliis  machine  as  Schoenberg 
instructs  you."  The  court  charged 
the  jury  that  Schoenberg,  as  su- 
perintendent, simply  had  no  au- 
thority to  direct  the  defendant; 
but  tliat  if  the  president  did  make 
to  defendant  the  said  statement, 
the  defendant  had  a  right  to  act 
in  accoixlance  with  the  instmctions 
given  by  Schoenberg.  Held,  that 
the  exclusion  of  testimony  as  to 
the  custom  of  the  superintendent, 
as  to  the  mode  of  the  business  of 
the  company,  as  to  whether  any 
person  other  than  the  president 
wjvs  authorized  to  give  ordera,  and 
as  to  whether  the  witness  (not  be- 
ing the  president)  authorized  the 
superintendent  to  give  directions 
as  to  the  machine  ni  question,  or 
for  extra  work,  was  not  injurious 
to  the  appellant,  even  if  tlie  evi- 
dence was  relevant,  and  therefoi-e 
its  exclusion  was  not  gi-ound  for 
reversal.  N.  Y.  Smelling  and 
Refining  Co.  v.  Lieb,  308. 

ANIMALS. 

Vicious  AnimnU — right  to  keep  when 
properly  restrained — Volenti  non 
fit  injuria.  See  Werner  v.  Win- 
terbottom,  126. 

APPEAL. 
1.  Where  the  notice  of  appeal  is 
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served  in  due  time  as  to  the  ap- 
peal l'i*om  the  order  denying  mo- 
tion for  new  trial,  but  is  not  good 
as  to  appeal  from  judgment,  and 
said  notice  and  the  undertaking 
served  therewith  for  the  pui-pose 
of  effectuating  a  stay,  are  returned 
with  a  notice  claiming  that  they 
were  not  served  in  time  for  any 
purpose,  and  the  respondent 
threatens  to  enforce  the  judg- 
ment, appellant  has  a  right  to 
apply  for  a  stay,  and  a  case  is 
made  out  for  the  discretion  of  the 
court;  and  a  proper  exei-cise  of 
this  discretion  in  gi'antin^  a  stay 
will  not  be  interfered  with  by  the 
appellate  court,  though  it,  at  the 
same  time,  dismisses  the  appeal 
from  the  judgment.  Hamelt  v. 
WestcoU,  129. 

2.  On  an  appeal  from  a  judgment 
entered  on  the  direction  of  the  court 
dismissing  the  complaint  for  want 
of  sufficient  evidence,  to  which 
direction  for  dismissal  no  excep- 
tion was  taken,  an  exception  to  the 
exclusion  of  testimony  tending  to 
support  the  complaint  is  not  avail- 
able.   The  Mayor  v.  Kent,  133. 

3.  On  the  trial  of  an  action  against 
several  defendants,  a  bond  offered 
in  evidence  by  plaintiff  was  ob- 
jected to  on  the  gix)undsthat  it  va- 
ried the  contract  alleged  in  the 
complaint,  and  that  it  was  a  defec- 
tive and  incomplete  contract  not 
having  been  executed  by  all  the 
parties  named  as  obligora ;  a  mo- 
tion thei-eupou  by  plantiff  to 
amend  the  complaint  so  that  it 
should  conform  to  tlie  facts,  was 
gi-anted,  and  the  complaint  dis- 
missed as  to  the  defendant  who 
had  not  executed  the  bond ;  plaint- 
iff's  counsel  consented  to  serve  an 
amended  complaint  as  to  the  other 
defendants,  and  defendants'  coun- 
sel consented  to  serve  an  answer 
thereto,  all  of  which  was  embodied 
in  an  order  thereafter  entered,  and 
the  new  pleadings  were    subse- 

Suently  duly  served  in  accordance 
lerewitli,  and  the  issues  thereon 
noticed  by  plaintiff  for  trial.  The 
dismissal  of  the  complaint  as  to 
the  one  defendant  and  the  leave 


to  plaintiff  to  amend,  were  granttMl 
witliout  objection  or  exception  by 
eit  her  part}' .  Held^  thai  the  plaint- 
iff's right  of  appeal  f  ix)ni  said  judg- 
ment of  dismissal,  if  any  ever 
existed,  was  waived.    lb. 

4.  An  oi*der  sustaining  objections  to, 
and  disallowing  interi*ogatories  is 
appealable,     'niorp  v.  UUey^  254. 

5.  Where  the  case  on  appeal  contains 
astiitement  that  **  The  case  is  con- 
ceded to  contain  the  substance  of 
the  testimony  offered  by  either  side 
upon  the  trial/'  it  will  be  presumed 
that  the  facts  of  the  ownership  of  a 
particular  house  and  lot,  ana  that 
It  abutted  on  a  street,  were  proved 
by  competent  evidence  when  the 
record  discloses  on  these  points 
that  the  plaintiff  testified  orally, 
without  objection,  that  she  wa5(  the 
owner  of  and  resided  in  the  house 
and  that  it  fronted  on  the  sti'eet, 
giving  the  width  of  the  lot  on  the 
street,  and  that  a  photo^^ph  of  the 
house  was  received  m  evidence 
(not  printed  in  the  appeal  book) 
and  notliing  further.  Stewart  v. 
Met.  El.  R'way  Co.,  Zll. 

6.  The  final  judgment  in  this  case 
enjoined  tlie  defendant  from  doino; 
ceitai n  thin gs.  Defendant  appeal- 
ed from  the  judgment  to  the  gen- 
eral term,  where  it  was  affii-mcHi 
and  thereupon  appealed  to  the 
Couit  of  Appeals— on  motion  upon 
notice  to  the  plaintiff,  defendant 
obtained  an  order  suspending, 
pending  the  appeal  to  the  Court  of 
Appeals,  tlieopeiutionof  the  judg- 
ment so  far  as  it  contained  an  in- 
junction against  the  defendant 
upon  certam  conditions.  Held. 
(I)  tliat  the  couit,  by  reason  of 
its  inherent  power  in  respect  of  its 
own  judgment,  had  power  to  stay 
proceedings  upon  the  judgment,  or 
that  might  be  tsiken  to  enforce  it. 
But  (2)  that  it  had  no  power  so 
to  suspend  the  openition  of  the 
judgment  as  to  relieve  the  defend- 
ant from  the  duty  of  obeying  the 
judgment  therein  contained  pend- 
ing an  appeal  therefrom.  Genet 
V.  Del.  A  Hud.  Canal  Co.,  290. 

7.  Where  the  defendant  has  the 
affirmative  of  an  issue,  he  has  the 
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right  to  open  and  close  the  argu- 
ment to  the  jury,  and  it  is  error  to 
deny  him  the  right.  Murray  v.  N. 
Y.  Life  Ins.  Co..  85  N.Y.  236.  It 
is  a  legal  right  not  resting  upon 
the  discretion  of  the  court,  and  if 
denied  and  exception  is  taken  to 
the  denial,  is  subject  to  review  on 
appeal.    BecUon  v.  Tracy,  327. 

8.  In  this  case,  although  the  notice 
of  appeal  states  that  defendant 
appeals  from  an  order  made  after 
the  verdict  was  rendered,  refusing^ 
to  grant  a  new  trial,  the  printed 
case  did  not  contain  any  such  or- 
der. Held,  that  the  court  will  not 
review  on  appeal,  an  order  deny- 
ing a  motion  for  a  new  trial,  unless 
that  order  shall  have  been  formal- 
ly entered  and  appears  in  the 
printed  case  on  appeal.  Victory 
V.  Foran,  b07. 

9.  It  was  conclusive  upon  the  tax- 
ing officer  in  entering  the  judg- 
ment so  as  to  include  costs.  Such 
a  certificate  is  not  such  an  interme- 
diate order  as  can  be  brought  up 
for  review  by  an  appeal  from  a 
final  judgment.  There  can  be  no 
available  exception  made  to  such  a 
certificate,  consequently,  in  the 
case  at  bar,  there  is  no  ground  for 
the  reversal  or  modification  of  the 
judgment  based  upon  the  ceitifi- 
cate  having  been  improperly 
^*anted.  The  relief  in  such  case 
IS  by  a  motion  to  set  it  aside.  In 
the  case  at  bar,  there  was  no  order 
formally  made  or  entered,  gi-ant- 
ing  the  motion  for  the  certificate, 
and  as  the  case  stands  the  defend- 
ant's remedy,  if  aggrieved,  is  by 
motion  and  "by  appeal.  •Cooley  v. 
Cummings,  521. 

10.  On  appeal  from  an  order  direct- 
ing the  appellant  to  print  all  the 
papers  specified  in  an  order  from 
which  appellant  also  took  an  ap- 
peal, Held,  that  it  was  for  the 
judge  to  determine  whether  all  the 

Sapers  used  on  the  motion  had  or 
ad  not  been  printed,  and  also 
whether  thev  had  or  had  not  been 
correctly  printed;  and  his  deter- 
mination of  those  facts  will  not  be 
reviewed  on  appeal.  Shipherd  v. 
Cohu,  525. 


11.  On  an  appeal  from  a  judgment 
entered  upon  the  verdict  of  a 
jury,  the  errors  arising  upon  ex- 
ceptions taken  at  the  tiial,  are  the 
only  eii'ors  that  can  be  consid- 
ered by  the  court.  An  exception 
to  an  order  denying  a'motion  for 
a  new  trial,  is  not  available  for  any 
purpose  on  the  appeal  from  the 
judgment.  Such  an  order  is  re- 
viewable only  by  an  appeal  from 
the  same.    Jonas  v.  Feist,  578. 

Exception  to  denial  ofgaieral  motion 
to  dismiss  made  at  the  close  of  all 
the  evidence  raises  question  on  ap- 
peal as  to  change  on  the  trial  of 
equitable  action  into  an  action  at 
law.  See  Hdtsey  v.  Tradesmen's 
Nat,  Bk,  7. 

Appeal — On  a  second  appccd,  the  law 
as  expounded  on  the  first  must 
goi^ern,  there  being  no  essential 
differences  in  the  facts.  See  Mayer 
v.  Heidelbach,  51^5. 

ARREST. 

1.  A  motion  to  vacate  an  order  of 
an*est  may  be  made  upon  the 
papera  upon  which  it  was  so  pant- 
ed, and  when  so  made,  whether 
the  defendant  has  or  has  not  been 
aiTested.  The  power  of  the  court 
to  vacate  an  oi*der  of  arrest,  before 
the  seiTice  thereof,  is  one  of  the 
inherent  Dowel's  of  the  court  to  be 
exercisea  within  tlie  limitations 
prescribed  by  §§  567  and  568  of 
the  Code  of  Civil  Pixicedure.  Mar- 
tin V.  Gross,  512. 

2.  In  this  case  the  order  of  arrest 
was  granted  on  afildavits,  without 
a  complaint  being  filed,  and  of  the 
four  causes  of  action  appearing, 
three  of  them  were  held  and  owned 
by  plaintiff  as  assignee,  and  in 
regard  to  two  of  the  three,  the 
averments  in  the  affidavits  were 
all  made  upon  infoi*mation  and 
belief,  and  did  not  warrant  the 
issue  of  the  order  of  an-est.  No 
man  should  be  arrested  civillv 
upon  mere  information  and  belief, 
for  it  is  not  proof  or  evidence  in 
anv  legal  sense.  As  a  general 
rule  it  may  be  safely  affirmed, 
that  in  the  sense  of  the  law,  a  gen- 
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eral  assertion  of  a  fact  upon  infor- 
mation and  belief,  proves  nothing. 
It  appearing  from  the  papei*s,  that 
as  to  two  of  the  causes  of  action 
set  foitli  in  plaintiffs'  affidavits, 
the  order  of  arrest  was  improperly 
granted.  Held,  that  the  motion  to 
vacate  the  same  should  have  been 
gi*anted.  lb. 
3.  It  appearing  also,  that  the  plaint- 
iflf  does  not  allege  in  apt  language 
that  a  certain  sum  is  due  to  him 
from  the  defendant.  Held,  that 
plaintiff  not  having  shown  by  legal 
evidence  that  any  sum  is  due  or 
owing  to  him  from  defendant,  tlie 
order  of  aiTest  should  have  been 
vacated.    lb, 

ASSESSMENTS*. 
See  Taxes,  &c. 

ASSIGNEE  IN  BANKRUPTCY. 

Assignee  in  bankruptcy,  omission  to 
obtain  leave  to  bring  action  against, 
effect  on  decree,  and  sale  in  mort- 
gage foreclosure.  See  Andrews  v. 
Townshetid,  140. 

ASSIGNMENT. 

1.  Upon  an  assignment  of  a  claim 
for  a  consideration  paid,  a  war- 
ranty is  implied  that  the  assigned 
claim  is  an  existing  valid  one  (at 
least  to  the  extent  of  the  consider- 
ation paid),  which  may  be  trans- 
fen*ed,  and  that  it  had  never  been 
satisfied  or  discharged  by  the  act 
of  the  assignor.  Fkenixins,  Co. 
V.  Parsons,  423. 

2.  Where  parties  having  a  demand 
against  the  owner  of  a  vessel  for 
money  disbursed  on  the  vessel  and 
commissions,  take  out  to  cover 
such  demand  an  open  policy,  loss 
payable  to  them  or  whom  it  may 
concern,  and  the  following  day 
receive  a  letter  f mm  the  owner  re- 
questing them  to  have  the  advan- 
ces secured,  if  they  had  not  already 
done  so,  so  that  in  case  of  loss  they 
would  not  call  on  the  owner  for 
advances,  and  reply  the  next  day 


by  letter  stating  tliat  they  had  cov- 
ered the  amount,  the  lette'i-s  amount 
to  a  declaration  of  trust,  or  to  an 
agi'eement  that  they  would  hold 
the  policy  for  the  owner,  and  apply 
tiie  insurance  money  to  the  pay- 
ment of  the  demand  against  the 
owner,  lb. 
3.  Where,  by  agreement  between  an 
assignor  and  the  person  against 
whom  tlie  claim  undertaken  to  be 
assigned  existed,  certain  moneys 
payable  by  the  assignee  to  the  as- 
signor were  to  be  by  him  applied 
to  the  extinguishment  of  the  claim 
undertaken  to  be  assigned,  a  pay- 
ment of  such  moneys  by  the  as- 
signee to  the  assignor  made  before 
tlie  execution  of  the  assicrnment 
conditionally  on  its  execution,  op- 
erates (it  being  sufficient  for  that 
purpose)  to  extinguish  the  claim 
undeitaken  to  be  assigned,  and 
there  being  notliing  to  pass  by  the 
assignment,  there  is  a  breach  of 
the  implied  warranty.     lb. 

See  Fraui>,  1. 

ASSIGNMENT  FOR  THE  BENE- 
FIT  OF  CREDITORS. 

1.  A.  and  B.  confessed  judgments  ii< 
favor  of  C.  and  1).,  relatives  and 
personal  friends,  upon  which  exe- 
cutions issued  to  thesheiiif.  who 
levieii  the  same  upon  the  pix)peity 
of  A.  and  B.  Two  days  after  s:iid 
judgments  were  confessed.  A.  and 
*B.  made  a  general  assignment  of 
all  their  property  to  E.,  which  was 
duly  recoi-ded.  Afterwards  F.  and 
G.,'othA'  cretlitors  of  A.  and  B,, 
commenced  actions  a^inst  A.  and 
B.  to  recover  their  cfemands,  and 
obtiiined  attachments  against  their 
property,  w  hich  were  issued  to  the 
same  sheriff,  and  F.  and  G.,  the 
attachment  creditors,  commenced 
an  action  against  the  aforesaid 
judgment  creditoi's  and  the  sheriff, 
claiming  that  the  judgments  were 
fnuidulently  obtained  and  that  the 
assignment  was  made  by  A.  and 
B.  with  intent  to  defraud  their 
creditors,  and  seeking  as  relief  to 
enjoin  the  judgment  creditors  from 
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receiving,   and  the  sheriff  from 
paying  to  them,  the  money  made 
on  the  executions  issued  to  him 
upon  the  judgments  so  confessed ; 
but  the  attachment  creditors  did 
not  make  the  assignee  a  paity  to 
that  action,  nor  seek  to  vacate  and 
set  aside  the  general  assignment. 
HeM,   that   tlie    general    assign- 
ment having  been  admitted  by  all 
parties,  and  the  general  assignee 
not  having  been  made  a  part^  to 
the  action,  said  general  assign- 
ment remains  in  full  f(»rce  and 
effect,  and  F.  and  G.,  said  attach- 
ment creditors,  are  not  in  a  posi- 
tion to  assail  the  prior  judgments 
and  executions,  and  are  not  enti- 
tled to  the  injunction  sought  and 
obtained  in  their  ac*tion,  and  it 
must  be  vacated.    The  right  to 
controvert  and  assail  those  judg- 
ments on  the  CTound  that  they 
were  fraudulently  obtained,  etc., 
rests  in  the  general  assignee  and 
not  in  the  creditors  (Loos  v.  Wil- 
kinson, 110  N.  Y.  195-209)  ;  and 
the  assignee  is  liable  for  a  negli- 
gent omission  to  assail  fraudulent 
transfers  made  by  the  assimioi's 
prior  to  the  assignment.     (In  re 
Cornell,  110  N.  Y.  351.)     Syniih 
v.  Payne,  451. 
2.  The  plaintiff  in  this  case  had  ren- 
dered   services    as  attorney  and 
counsel  to  an  assi^ee  under  an 
assignment  for  the  benefit  of  cred- 
itors.    Upon  an  accounting  by  the 
assignee,  to  which   his    sureties 
were  parties,  a  final  decree  was 
made  bv  which  the  assigned  was 
directea  to  pay  from  the  funds  in 
his  hands,  as  assignee,  within  a 
specified  time,  to  the  plaintiff  in 
this  action,  the  attoi*ney  for  the 
assignee,   the  sum  of   $2,123.37 
with  interest.    At  the  time  of  the 
entry  of  this  decree  the  assignee 
had  on  hand,  as  such,  more  than 
that   sum.     Plaintiff  was   not  a 
party  to  the  accounting  proceed- 
mgsand  presented  no  claim  there- 
in.   After  the  decree  the  assiofnee 
made  a  payment  to  plaintiff  on 
account.    This  action  is  brought 
against   the   sureties  of   the  as- 
signee to  recover  the  bahmce  of 


the  $2,123.37,  remaining  after  de- 
ducting such  payment,  upon  the 
assignee's  failure  to  pay  it.  Held, 
on  demuiTer  to  the  complaint,  tliat 
the  sureties  were  not  liable.  Van 
Slych  V.  Bush,  478. 

ASSOCIATION. 

Legal  capacUt/  to  sue — As  to  suffi- 
cient facts  not  appearing  to  call 
for  a  demurrer — Afiswer  when  7wt 
virtucUly  a  demurrer.  See  liuhl 
V.  Ware,  473. 

See  Pleading,  6. 


ATTACHMENT. 

1.  The  seizure  and  levy  by  a  sher- 
iff under  an  attachment  or  execu- 
tion against  one  person,  upon  the 
entire  property  of  a  firm  as  the 
sole  property  of  the  debtor,  is  not 
justified  by  showing  that  the  debt- 
or has  an  interest  in  the  propeity 
as  a  copartner.  Zoller  v.  Grant, 
279. 

2.  If  the  sheriff,  instead  of  levying 
upon  the  debtor's  interest  in  the 
property,  levies  upon  and  seizes 
the  same  as  the  sole  property  of 
the  debtor,  he  is  a  trespasser. 
Atkins  V.  Saxton,  77  N.  Y.  195.  76. 

3.  After  the  attachment  had  issued 
and  been  levied  upon  property 
of  the  defendants  in  this  action, 
the  applicants  obtained  judgment 
against  Uie  defendant.  Executicm 
was  issued  and  the  sheriff  levied 
upon  the  property  in  his  hands 
upon  which  an  attachment,  in 
plaintiff's  favor,  had  been  pre- 
viously levied.  The  applicants, 
thereupon  moved  in  this  action, 
under  ^  682.  Code  Civil  Procedure, 
as  persons  having  a  lien  on  the 
propeiiy,  to  vacate  the  attach- 
ment, upon  the  insufficiency  of 
the  affidavit  on  which  it  was  grant- 
ed. It  was  vacated  by  an  order 
that  directed  **thjit  the  order  of 
attachment  be  and  the  same  is 
hereby  vacated  and  set  aside  upon 
payment  of  the  fees  of  the  sheriff." 
The  applicants  appeal  from  so 
much  of  the  order  of  vacation  as 
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requires  them  to  pay  the  sheriff's 
fees,  holding  that  the  court  had 
no  power  to  impose  such  a  con- 
dition under  the  circumstances. 
Held,  that  the  appellants  were  en- 
titled to  have  their  lien,  free  from 
the  oixler  of  attachment,  as  of  the 
time  it  was  first  issued  and  before 
the  sheiiff  had  levied  the  same  and 
his  fees  liad  accrued .  Union  Dist. 
Co.  V.  Union  FhcumuioetUical  Co., 
417. 

4.  Section  709  of  the  Code  is  not 
confined  to  an  application  for  va- 
cation by  the  defendant  alone,  but 
the  case  of  an  application  by  other 
persons  is  considered  and  included 
by  this  section ;  but  any  exaction 
01  such  section  that  provides,  that 
a  person's  property  shall  not  be 
delivered  to  him  until  he  pays 
fees,  etc.,  for  which  he  has  no 
personal  liabilihr,  is  unconstitu- 
tional and  therefore  inopei'ative  in 
this  case,  and  an  oixler  could  not 
competently  provide  for  such  an 
exaction.  The  applicants  (being 
the  appellants  on  this  appeal), 
wero  entitled  to  a  simple  vacation 
of  the  order  w ithout  condition .   lb. 

6.  The  pix)of  required  to  be  made  bv 
section  636  of  the  Code  of  Procea- 
ure,  is  legal  proof  or  evidence,  and 
the  judge  has  no  right  to  be  satis- 
fied with  less,  and  it  should  be  by 
affidavit  stating  facts,  not  conclu- 
sions. A  venned  complaint  if  re- 
garded as  an  affidavit  must  fulfil 
the  requirements  of  other  affidavits 
as  to  the  manner  of  stating  the  facts. 
In  any  event,  the  facts  established 
by  the  affidavits  should  fully  sus- 
tain the  claim  made  upon  them  be- 
fore the  plaintiff  can  be  entitled  to 
an  attachment.  A  plain  case  must 
be  made  by  reasonable  and  satis- 
factory proof.  Held,  that  the  or- 
der of  the  special  term,  in  this  case, 
vacating  the  attachment,  should  be 
affirmed.  Haebler  v.  Beniharlh^ 
bib. 

ATTORNEY  AND  CLIENT. 

1.  This  court  has  power  over  an  at- 
torney, only  so  far  as  relates  to 
his  conduct  in  an  action  in  this 


court.  The  piuctioe  has  always 
been  to  make  a  motion  of  this 
kind  in  the  particular  action  in 
which  the  misconduct  occurred. 
It  does  not  appear  that  defendants 
have  so  conducted  themselves  in 
this  action,  that  the  summary 
power  of  the  court  should  be  in- 
voked against  them.  Grungier  v. 
Hughes,  346. 

2.  The  application  should  have  been 
made  in  the  original  action  in 
which  the  allesned  misconduct  was 
committed,  and  it  does  not  appear 
that  such  original  action  was  or 
was  not  in  this  court,  and  if  it  was 
not,  the  application  could  not  be 
entertained,  hence  the  order  deny- 
ing the  motion  is  affirmed,     lb. 

Reference  of  issues  in  €uUion  by  ai- 
tomey  to  recover  for  services,  when 
fiot ordered.  See  WalsonY.  Cooney^ 
247. 

Assignment  for  benefit  of  creditors — 
Non-liabiiily  of  CLSsignee^s  sureties 
for  the  omission  of  the  assignee  to 
pay  a  claim  of  his  attorney  for 
services  directed  by  the  final  decree 
on  his  accounting  to  be  by  him  paid 
out  of  the  funds  of  the  assigned  es- 
tate.    See  Van  Slyck  v.  Bush,  478. 

AWARD. 

Award  for  lands  taken,  recovery  of 
with  interest  from  party  for  whose 
benefit  the  land  ftms  taken,  although 
such  parly  had  deposited  the  money 
pttrsuanJt  to  an  order  of  the  court. 
See  Eno  v.  Met.  El.  R.  Co.,  95. 


BAGGAGE  EXPRESS  COMPANY. 

1.  Statements  of  the  president  of  the 
company  on  a  demand  for  a  trunk, 
the  i-ailroad  check  for  which  had 
been  given  to  an  agent  of  the  ex- 
press company  in  order  to  enable 
the  agent  to  procure  it  for  trans- 
portation by  the  company,  which 
agent  gave  the  usual  I'eceipt  for 
it  to  the  effect  that  the  trunk  had 
been  received  by  the  company,  are 
admissible  against  the  company 
on  objection  to  any  statemente 
made  by  one  on  whom  a  demand 
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is  auUiorized  to  be  made,  which 
demaiiii  is  required  to  be  made  by 
hiw,  is  too  broad.  Ilamett  v. 
WesicotU  213. 
2.  Plaintiff  gave  to  the  agent  of  the 
defendant  a  baggage  check  for  a 
trunk  and  I'eceixed  U»e  usual  re- 
ceipt therefor.  The  trunk  not 
being  delivered,  the  plaintiff  de- 
manded the  ti*unk  or  the  check 
f  i*om  the  president  of  the  company 
at  the  office  of  the  company.  Ob- 
jection was  taken  to  the  reception 
in  evidence  of  any  declarations  or 
statements  made  by  the  president 
at  the  time  of  such  demand,  upon 
the  OTOund,  that  being  made  after 
the  loss,  they  were  inadmissible 
and  irrelevant,  to  bind  the  defend- 
ant, and  were  hearaay.  The  ob- 
jection having  been  overmled, 
Held^  that  this  ruling  was  right, 
and  that  it  was  not  eiTor  to  receive 
this  evidence,    lb. 

BANKS. 
See  Savings  Banks. 

BILL  OF  PARTICULARS. 
See  Reference,  2. 

Bn.LS,  NOTES  AND  CHECKS. 

1.  Authority  from  a  corporation  to 
an  a^ent  to  sign,  indorse  and 
transu^r  promissory  notes,  may 
be  infeiTed  and  implied  from  the 
course  of  bnsiness  of  such  corpo- 
ration and  its  employment  of  such 
agent,  and  from  the  fact  that 
similar  transactions  of  the  agent 
have  been  approved,  and  acqui- 
esced in,  by  said  coi*poration  as 
done  by  its  authority.  Second 
Nat.  Bk,  of  AUetUown  v.  PoUier 
S  8tymu8  Mfg.  Co.,  216. 

2.  It  is  not  necessary  that  the  ap- 
pearances on  which  plaintiff  acted, 
should  have  arisen  from  transac- 
tions had  between  the  plaintiff  and 
defendant.  It  is  sufficient,  if  there 
were  transactions  from  which  the 
authority  of  Ingersoll  to  act  as 
defendant's  agent  in  the  indorse- 


ment of  tlie  note  in  suit  could  be 
inferred  and  that  the  plaintiff  had 
knowledge  of  such  transactions. 
lb. 
3.  The  action  was  upon  two  promis- 
soiy  notes,  made  by  the  defendant 
and  his  partner  for  $5,000  each. 
The  complaint  was  venfied  four 
days  after  the  second  note  fell 
due.  Eveiy  allegation  in  the 
complaint  was  expressly  admitted 
at  the  trial.  The  answer  however 
sets  up  in  defense,  tliat  the  notes 
were  given  under  a  written  agree- 
ment of  plaintiffs,  that  ^^every- 
thing being  salisfiicloryj^'^  the  notes 
were  to  be  renewed  at  maturity  so 
as  to  make  the  loan  of  two  yeara' 
duration ;  that  subsequently  plaint- 
iffs fuilher  agreed  to  renew  the 
notes  for  the  same  peiiod  '*  except 
in  case  of  unusual  disaster '^  to  the 
defendant's  firm ;  that  before  the 
notes  fell  due  the  defendant's  firm 
furnished  a  statement  to  the  plaint- 
iffs showing  a  profit  on  the  busi- 
ness done  between  the  time  of 
giving  the  firat  note  and  the  time 
of  rendering  the  statement;  that 
the  plaintiffs,  after  receiving  this 
stsitement  and  examining  the 
books,  gave  notice  that  they 
would  not  renew  and  told  the 
defendant's  firm  to  make  an  as- 
signment for  creditors  to  one  of 
the  plaintiffs,  threatening,  if  this 
were  not  done,  to  make  the  de- 
fendant and  his  then  paitner,  Guy 
B.  Seely,  pay  all  they  owed ;  that 
before  this,  Seely  &  Trowbridge 
**had  made  such  aiTangements 
that  they  could  have  continued 
their  business  to  a  profit,"  if  the 
plaintiffs'  loan  could  not  be  col- 
lected from  them ;  and  that  from 
the  time  they  got  the  plaintiffs' 
money  up  to  Uie  time  of  these 
"  wrongful  acts"  of  the  plaintiffs, 
the  business  of  the  defendant's 
firm  was  profitable;  but  that  on 
account  of  these  thin^  which  the 
plaintiffs  said,  ♦*  especially  in  view 
of  the  depressing  effect  which  the 
said  wrongful  acts  of  the  plaintiffs 
hereinabove  mentioned  in  their 
notification  and  threats  aforesaid, 
had  upon  mind  of  the  said  Guy 
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B.  Seely,  which  incapacitated 
liim,  said  Seely,  in  a  great  meas- 
ure from  tninsacting  the  business 
to  an  advantage,  this  defend- 
ant and  the  said  (yuy  B.  Seely 
were  unable  to  further  prosecute 
their  business  su<x;ess fully,  as  they 
would  otherwise  been  able  to  have 
done,  and  their  business  and  affaira 
were  so  disarranged  that  in  justice 
to  the  creditors  of  this  defendant 
and  of  the  said  Guv  B.  Seelcy,  U 
became  necesaary  thai  an  assign- 
mefU  for  the  benefit  of  creditors 
should  be  made  by  the  said  Ouy 
B.  Seely  and  this  defefidant,  which 
tfieu  accordingly  made  on  or  about 
(he  2Jlh  day  of  O'Uober,  1887  ;  and 
tliat,  as  a  result  of  the  said  assign- 
ment, the  business  of  the  said  Guy 
B.  Seely  and  this  defendant  was 
entirely  broken  up  and  desti'oyed, 
and  resulted  in  ^reat  loss  and 
damage  to  them.'"  The  date  of 
the  assignment  was  nineteen  days 
before  the  first  note  would  become 
due.  Ileldt  That  the  plaintiffs, 
notwithstanding  their  declarations 
could  not  compel  the  defendant  to 
pay  the  notes,  at  maturity,  if  there 
was  a  valid  agi'eement  to  renew 
which  could  be  enforced.  N.  Y. 
Trust  &  Loan  Co.  v.  Helmer,  77 
N.  Y.  64 ;  Pomeroy  v.  Tanner,  70 
Id.  547.  Their  declarations  could 
not  be  considered  a  cause  for  the 
defendant's  firm  stopping  busi- 
ness, or  making^  an  assignment 
for  which  the  plaintiffs  would  be 
responsible.  The  plaintiffs  were 
not  deprived  of  the  right  to  con- 
sider the  execution  of  the  assign- 
ment, by  the  defendant\s  firm 
as  **«»  unusual  dtV^rcwter"  which 
fi'eed  them  from  the  obligation 
to  renew,  because  they  requested 
defendant's  firm  to  make  the  as- 
signment. One  of  the  conditions 
of  the  agreement  set  forth  in  the 
answer,  was,  that  plaintiffs  should 
advise  defendant  as  a  paitner 
might  advise,  and  giving  advice 
should  not  deprive  the  plaintiffs 
of  the  benefits  that  would  accrue 
to  them,  if  the  advice  given  was 
received  and  ac;ted  upon.  There 
are  no  averments  in  tlie  answer 


which  modified  the  inference  or 
conclusions  arising  from  the  ni;ik- 
ing  of  the  assignment.  Arnold 
V.  Trowbridge,  254. 

4.  The  solution  of  the  qaestion  as 
to  whether  due  care  has  been 
taken  by«tiie  officers  and  em- 
ployees of  a  savings  bank  to  de- 
tect a  forgery  of  the  name  of  its 
depositor  to  a  cheek,  depends  on 
tlie  degree  of  significance  that 
would  ))e  attributed  to  the  differ- 
ence between  tlie  si^ature  in  the 
signature  book  and  that  to  the 
forged  check,  not  bv  the  i*ommon 
person  but  by  the  skilled  person. 
Fricke  v.  German  Sars.  Bk.,  468. 

5.  Signature  clerk,  negligence  may 
be  shown  by  his  direct  and  cross- 
examination,  witii  a  comparison 
of  signatures.    lb, 

BONDS. 

J9ond  or  Agreement  of  Indemnity  by 
tfie  defendants  to  the  fdainii^,  cov- 
enanting to  save  plaifiti^s  harm- 
less upon  itsguaranty  of  indemnity 
to  a  sheriffs  againM  the  conse-* 
quences  of  levies  under  executions 
in  his  hands — Extent  of  lifUntily. 
See  Am.  Surety  Co,  v.  2%urb€r^ 
338. 

See  Sureties. 

BROKERS. 

Plaintiffs  are  real  estate  brokers  and 
brought  this  action  for  commis- 
sions DTI  a  leasing  of  real  estate. 
Defenaant  being  desirous  of  leiw- 
ing  a  building  of  which  he  was  the 
owner,  employed  a  broker  named 
Goodale,  who  was  in  charge  of 
the  building  and  had  the  keys  and 
who  caused  to  be  affixed  on  the 
building  a  sign,  that  persons  wish- 
ing to  rent  should  apply  to  him. 
The  plaintiffs  knowing  that  the 
building  was  to  lease,  sent  a  party 
to  look  at  it  and  afterwards  one 
of  the  plaintiffs  had  an  interview 
witli  defendant  in  respect  to  leas- 
ing to  that  party,  in  wnich  he  said 
to  defendant,  *•  The  commission  is 
one  per  cent  on  five  years'  lease/"* 
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to  which  defendant  replied,  *'  That 
is  all  right,  but  I  think  I  would  not 
like  to  rent  tu  that  party  because  I 
do  not  like  the  business ;  ^^  and  also 
said,  **I  suppose  about  $11,000 
would  take  the  building  to  a  good 
party  on  a  lease/^  Afterwards 
plaintiffs  on  behalf  of  their  party, 
made  a  definite  offer  to  defendant 
for  a  iire  years*  lease  from  May  1, 
1887.  This  offer  was  declined. 
Defendant  demanded  that  rent 
should  begin  March  1st  and  said 
to  plaintiffs,  '*  If  your  parties  will 
take  the  place  from  Maroh  1st,  I 
will  let  tiiem  have  it  on  the  terms 
they  propose.**  After  this,  on 
January  dlst,  plaintiffs  renewed 
the  former  offer  with  the  excep- 
tion of  making  the  rent  begin 
April  Idth  instead  of  May  1st, 
saying  that  was  the  best  offer 
their  paities  could  make.  De- 
fendant being  pressed  to  give  a 
definite  answer  to  this  offer  wrote 
to  plaintiffs  declining  the  offer  and 
ending  his  letter  with  **  the  nego- 
tiation is  now  closed." — About 
a  week  afUn*  this  the  parties, 
on  whose  behalf  plaintiffs  had 
been  negotiating  with  defendant, 
opened  negotiations  through  Mr. 
Groodale,  the  result  of  which  was 
a  lease  to  them  on  the  terms  offered 
by  plaintiffs,  except  that  the  rent 
was  to  commence  April  1st.  There 
was  no  evidence  of  bad  faith  on 
the  part  of  tlie  defendant.  The 
facts  were  undisputed.  Held,  (1) 
that  plaintiffs  had  not  earned  com- 
missions inasmuch  as  they  had 
failed  to  bring  the  parties  to  an 
asfreement;  (2)  that  a  dii'ection 
of  a  verdict  for  plaintiffs  was  er- 
ror.   AkUn  v.  Earle,  366. 

CARRIERS. 

At  the  close  of  the  plaintiff  *s  case  on 
the  trial,  defendant  moved  to  dis- 
miss the  complaint  on  the  ground 
that  its  liability  as  a  common  car- 
rier had  ceasea,  owing  to  the  fail- 
ure of  the  defendant  to  call  for  his 
goods ;  and  that  the  plaintiff  had 
failed  to  make  out  a  case  against 
it  as  a  warehouseman.    The  mo- 


tion was  denied  and  the  defendant 
excepted  to  the  ruling.  Ileld,  that 
this  ruling  was  not  erroneous. 
The  failure  of  defendant  to  de- 
liver goods  deposited  with  it  as  a 
warehouseman,  placed  upon  it 
the  burden  of  accounting  for  the 
goods.  The  ^oods  hi3  disap- 
peared. The  defendant  failed  to 
show  how  or  when,  or  to  prove 
that  they  were  lost  without  any 
Q6glifi^ence  on  its  part.  It  was 
bound  to  deliver  the  goods  on  de- 
mand, or  to  account  for  them 
under  such  facts  and  circum- 
stances as  would  relieve  it  from 
this  liability.  Failing  in  this,  it 
must  answer  to  the  plaintiff  for 
the  value  of  the  goods.  The  case 
of  Claflin  v.  Meyer,  76  N.  Y.  260. 
considered  in  its  bearings  upon 
this  ciise.  Williamson  v.  N,  Y.^ 
N,  H.  &  H,  B.  E.  Co.,  608. 

■ 

CASE  ON  APPEAL. 
See  Appeal. 

CHARGE. 
See  JuDGE*s  Charge. 

CHARTER  PARTY. 

Where  the  charter  party  contains  a 
provision:  ** Twenty-five  running 
days  are  to  be  allowed  the  said 
merchants  (if  the  ship  be  not  soon- 
er dispatched),  for  loading  the 
vessel  at  port  of  loading,  and  for 
the  discharge  with  the  usual  quick 
dispatch,"  in  an  action  brought  by 
the  ownere  for  demurrage.  Held 
that  the  charter  party  does  not  al- 
low twenty-five  daysfor  discharg- 
ing in  addition  to  the  same  time  for 
loading,  but  that  the  vessel  must 
be  discharged  with  such  quick  dis- 
patch as  is  usual  under  similar  cir- 
cumstances in  port  of  discharge. 
Baldwin  v.  Stamford  Mfg,  Co,,  1. 

CODE  OF  CIVIL   PROCEDURE. 

§  263  sub.  2  and  5 111.  112 

§268  sub.  7 110 
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DISTRIBUTION. 

The  facts  and  claims  set  forth  in  the 
complaint  in  this  action,  that  were 
demuiTed  to  are  as  follows :  That 
defendant  executed  a  policy  of  in- 
surance for  the  sum  of  $5,000  on 
the  life  of  Archibald  T.  Finn,  for 
the  sole  use  of  his  wife,  Jane  £. 
L.  Finn,  with  a  provision  that  in 
case  Mrs.  Finn  died  before  her 
husband  the  insurance  should  be 
payable  to  their  children;  that 
Mrs.  Finn  died  in  the  year  1864 
(before  her  husband),  leaxing  her 
surviving  her  husband  and  three 
children,  namely:  Katherine  A. 
Anthon,  wife  of  George  C.  An- 
thon,  Myraette  Miles,  wife  of 
Charles  A.  Miles,  and  Caroline  C. 
Finn;  that  Katherine  A.  Anthon 
died  about  the  year  1881  (before 
the  death  of  her  father^,  leav- 
ing her  surviving  three  cnildi*en, 
namely:  Cliristeane  Anthon,  and 
Archibald  F.  and  George  C.  An- 
thon, the  last  two  named  being 
the  waixls  of  the  plaintiff;  that 
M)i*aette  Miles  died  in  Novem- 
ber, 1882  (before  the  death  of 
her  father),  intestate  and  without 
issue,  and  letters  of  administra- 
tion wei*e  thereafter  issued  to  her 
husband,  Charles  A.  Miles;  that 
Archibald  T.  Finn,  the  cestui  que 
vie,  died  in  March,  188*5,  leaving 
him  surviving  his  daughter  C'ai^o- 
line  C.  Finn  (the  only  one  of  his 
daughters  surviving  fiim)  and  his 
three  grandchildren,  the  children 
of  his  daughter  Katherine  A.  An- 
thon ;  that  m  November,  1885,  the 
defendant  paid  one  third  of  the 
amount  of  the  policy,  to  said  Caro- 
line C.  Finn,  one  third  to  the  ad- 
ministrator of  Myi*aette  Miles,  and 
the  remaining  one  thii*d  equally 
amon^  the  children  of  Katherine 
A.  Anthon ;  that  there  is  now  due 
and  owing  to  the  plaintiff,  as 
guardian  of  Archibald  F.  and 
George  C.  Anthon,  one  ninth  of 
the  entire  amount  insured  by  the 
said  policy,  said  ninth  being  equal 
to  the  amount  wrongfully  paid  by 
defendant  to  the  a4{ministi*ator  of 
Myi'aette  Miles,  deceased,  namely. 


$555.50.  Held,  that  the  distribu- 
tion and  payment  uf  one  third  of 
the  amount  insured  by  the  policy 
to  the  administrator  of  Myraette 
Miles,  was  unauthorized  and  ille- 
gal ;  that  Mrs.  Miles  having  died 
before  her  father,  the  ceshii  que 
vie,  without  issue,  her  administra- 
tor had  no  right  to  any  share  of 
the  money  payable  on  the  death 
of  the  cestui  qfie  vie,  Aivhibald 
Finn,  that  the  defenditnt  must  pay 
to  the  plaintiff  the  amount  claimed. 
U.  S,  Trust  Co.  v.  Hut.  Benefit 
l^ife  Ins.  Co.,  412. 

DOWER. 

1.  The  principal  questions  of  law 
considered  and  decided  in  this 
case  were  the  following :  Had  the 
plaintiff,  who  is  the  widow  of  Cor- 
nelius P.  Jourdan,  one  of  the 
heirs  at  law  of  John  Jourdan, 
an  inchoate  right  of  dower  in  the 
share  of  her  husband  as  such  heir 
at  law,  in  the  real  estate  of  which 
the  said  John  Jouixlan  died  seized, 
and  also  during  the  pendency  of 
an  action  brouo^ht  by  Man>ella  C. 
Jouitlan,  the  widow  of  said  John 
Jourdan,  for  the  admeasurement 
of  her  dower  in  the  lands  of  which 
her  husband  died  seized.  Held, 
that  the  plaintiff  had  such  inchoate 
right  of  aower.  Jourdan  \.  Haran, 
185. 

2.  Upon  this  conclusion  as  to  the 
right  of  the  plaintiff,  could  she  be 
deprived  of  it  by  a  judgment  in 
tlie  said  action  brought  by  the  said 
Marcel] a  C.  Jouitlan  for  the  ad- 
measurement of  her  dower  in  the 
said  real  estate,  unless  she  was 
mnde  a  paity  to  said  action.  Held, 
that  she  could  not  be  deprived  of 
such  right  by  a  judgment  in  an 
action  wherem  she  was  not  made 
a  party,     lb. 

3.  Also  held,  that  the  contention  of 
the  appellant  that,  because  certain 
proceedings  for  the  admeasure- 
ment of  dower  could  formerly  be 
maintained  for  certain  purvKOses 
under  §  2  of  Vol.  II.  Rev.  Stat, 
p.  488,  upon  service  of  a  petition 
and  notice  upon  the  heirs  of  the 
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the  party  executing  it  neither  acted 
nor  assumed  to  act  as  the  agent  of 
any  other  person,  there  is  no  gen- 
eral, or  other  principle  of  agency, 
under  which  an  action  on  the 
agreement  can  be  maintained 
against  any  person  other  than  the 
party  executing  it.  lb. 
8.  Where  by  the  provisions  of  a  con- 
tract one  of  the  paities  agrees  that 
certain  tilings  shall  be  done  on  his 

Sart,  which  things  can  only  be 
one  by  the  act  of  a  l^ird  paity, 
and  such  party  to  the  conti*act  pro- 
cures the  third  party  to  do  those 
things,  the  other  paity  to  the  con- 
tract by  accepting  the  performance 
by  such  third  part}',  of  the  things 
which  the  party  contracting  with 
him  was  obligated  to  perform,  is 
not  thereby  estopped  from  denying 
the  right  of  such  thitxl  party  to 
enforce  a  pra vision  in  the  same 
contract  to  be  performed  by  him 
for  the  benefit  of  such  thiinl  party. 
lb. 
4.  Upon  the  above  principles,  Held^ 
(l1  that  a  cause  of  action  did  not 
anse  in  favor  of  the  plaintiff ^s  as- 
signee, The  lyorillard  Steamship 
Company,  a^inst  the  defendants, 
upon  a  provision  in  an  agreement 
(not  under  seal)  made  by  and  be- 
tween the  plaintiff  and  defendants, 
that  a  corporation  to  be  formed 
purauant  to  the  agreement  should 
assume  a  lease  made  to  The  Loril- 
lard  Steamship  Co.,  by  the  Phila- 
delphia Steamship  Dock  Co.,  for 
rent  paid  by  such  lessee  to  the  les- 
sor under  the  lease.  It  did  not 
arise  under  the  principle  of  Law- 
rence V.  Fox,  because,  assuming 
that  by  the  agi'eement  there  was  a 
promise  or  oblivion  of  the  de- 
fendants to  the  ^aintiff  to  assume 
the  lease,  which  was  for  the  bene- 
fit of  The  Lorillaix)  Steamship  Co., 
yet  an  essential  element  to  bring 
the  case  within  the  principle  of 
that  decision,  to  wit:  an  existing 
debt  or  obligation  due  from  plaint- 
iff (the  promisee)  to  TheLorillard 
Steamship  Co.  (the  third  person), 
which  the  defendant  (the  promi- 
sors) by  the  agreement  undertook 
to  pay  "or  perform,  was  wanting. 


It  did  not  arise  under  the  general 
principles  of  a^ncy  including 
therein  the  doctrine  of  an  undis- 
closed principal,  because  in  mak- 
ing the  agreement  Liori]lai*d  neither 
acted  nor  assumed  to  act  as  the 
agent  of  The  I^rillard  Steamship 
Company,  and  the  agreement,  as 
exec^uted,  was  his  personal  one 
and  not  the  a^ement  of  that 
company.  It  did  not  arise  on  the 
principle  of  an  estoppel  flowing 
out  of  a  full  performance  by  The 
Lorillard  Steamship  Co.,  of  cer- 
tain acts  and  provisions  required 
by  the  ac:reement  to  be  done  and 
complied  with  and  the  ac(;eptance 
thereof  by  defendants,  because 
(among  other  reasons)  that  com- 
pany was  not  bound  to  pei*foi*m 
such  acts,  or  to  comply  with  such 
provisions  and  the  aoing  of  those 
acts  and  complying  with  these 
provisions  by  the  Steamship  Co. 
was  only  a  perfonnance  by  Loril- 
lard of  his  personal  a^eement  to 
do  the  acts  and  comply  with  the 
provisions.     lb. 

6.  (2)  That  plaintiff 's  assignee.  The 
Lorillai'd  Steamship  Co.,  having 
no  cause  of  action ;  none  passed 
to  plalntift*  by  its  assignment  to 
him ;  and  the  complaint  was  prop- 
erly dismissed.     76. 

6.  Plaintiff  beino^  the  owner  of  cer- 
tain coal  lands  executed  a  lease 
thereof  under  seal  to  defendant 
whereby  it  agi'eed  to  mine  the 
coal  on  such  lands  upon  ceitain 
conditions.  She  alleged  in  her 
complaint  that  said  lease  was  de- 
livered to  defendant  in  considera- 
tion of  a  certiiin  pix)mise  and 
agreement  which  it  had  broken. 
Plaintiff  on  the  trial  endeavored 
to  sustain  such  allegiition  by  oml 
proof  of  such  promise  and  agree- 
ment. Held  that  parol  evidence 
to  the  effect  that  both  before  and 
at  the  time  of  the  execution  of  the 
lejise.  but  before  its  delivery,  de- 
fendant promised  and  agi'eed  to 
work  industriously  and  take  out 
the  greatest  quantity  of  coal,  and 
that  plaintiff  should  profit  by  it 
as  much  }is  possible,  was  inadmis- 
sible within  the  rule   excluding 
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§997 351 

§999 267 
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§  1538 208 

§  1669 70  (n),  74.76 

§  1780 110.120.  121 
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§  1814 566 

§§1835,  1836 495 

§  1919 477 
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COMMISSIONS. 
See  Brokers. 

COMIillSSION    TO    TAKE    TES- 
TIMONY. 

1.  The  power  of  the  court  to  issue 
a  commission  is  derived  from  and 
depends  upon  §§  887.  888  and  889 
of  the  Cod^i  of  Civil  Procedure.  In 
this  case  the  name  of  the  commis- 
sioner was  not  inseited  in  the  or- 
der for  the  commission,  and  the 
oi-der  provided  for  the  examina- 
tion of  **  Such  other  witneftses  as 
the  defendants  may  submit  Uie 
names  and  addresses  of  to  iheplaifU' 
iffs,^"*    Ileldf  that  because  of  these 


two  defects  4,he  order  is  irrejnilar. 
Wallace  v.  Blahi,  519. 
2.  The  respondent  failed  to  show 
tlukt  the  persons  whose  testimony 
he  desired  to  take  loere  not  wWUn 
the  state,  and  ma/ile  no  allegation 
that  the  testimony  of  two  of  the 
persons  he  sought  to  examine  was 
material,  etc.  Held,  thai  these 
omissions  were  fatal.     lb. 

CONFLICT  OF  LAWS. 

Evidence,  reception  and  refection  of 
governed  by  lex  fort  ami  not  the  lex 
loci.  See  Qenel  v.  Del.  S  Hudson 
Canal  Co.,  27. 

CONSTITUTION  OF   THE  UNI- 
TED STATES. 

§  2,  Art.  4. 109  (n),  122 

CONSTITUTIONAL  LAW. 

See  Jurisdiction.  6 ;  Interna- 
tional Law. 

CONSTRUCTIVE  FRAUD. 
See  Fraud. 

CONTRIBUTORY  NEGLIGENCE. 
See  Negligence. 

CONTRACTS. 

1.  To  sustain  an  action  by  a  third 
party  (C.)  upon  a  pronii^te  made 
for  his  benefit  by  a  pi-omisor  (A.) 
to  a  promisee  (6.)  there  must  be : 
(1st. )  An  existing  claim  against  the 
promisee  in  favor  of  such  third 
party ;  (2d.)  a  liability  of  the  prom- 
isor to  the  promisee ;  and,  (3d.)  an 
engagement  by  the  promisor  to 
the  promisee  to  discharge  his  lia- 
bility  to  the  pi-omisec  by  the  pay- 
ment or  satisfaction  of  the  third 
paity^s  claim  against  the  promisee. 
Loriilard  y.  Clyde,  14. 

2.  Whero  an  agreement  as  executed 
is  the  personal  contract  of  the 
party  executing  it,  and  Bot  the 
contract  of  any  other  person,  and 
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the  party  executing  it  neither  acted 
nor  assumed  to  act  as  the  agent  of 
any  other  person,  there  is  no  gen- 
ei*al,  or  other  principle  of  agency, 
under  which  an  action  on  the 
agreement  can  be  maintained 
against  any  person  other  than  the 
party  executing  it.     lb. 

8.  Where  by  the  provisions  of  a  con- 
tract one  of  the  parties  agi*ees  tliat 
certain  things  shall  be  done  on  his 
part,  which  tilings  can  only  be 
done  by  the  act  of  a  thiixj  paity, 
and  such  party  to  the  conti'act  pro- 
cures the  third  paity  to  do  those 
things,  the  other  party  to  the  con- 
tract by  accepting  the  performance 
by  such  third  part}',  of  the  things 
which  the  party  contracting  with 
him  was  obligated  to  perform,  is 
not  thereby  estopped  from  denying 
the  right  of  such  thiiid  party  to 
enforce  a  pi'ovision  in  tne  same 
contract  to  be  pei*formed  by  him 
for  the  benefit  of  such  third  party. 
lb, 

4.  Upon  the  above  principles.  Held, 
(iS  that  a  cause  of  action  did  not 
anse  in  favor  of  the  plaintiff^s  as- 
signee. The  1x)rillard  Steamship 
Company,  against  the  defendants, 
upon  a  pi-ovision  in  an  agreement 
(not  under  seal)  made  by  and  be- 
tween the  plaintiflf  and  defendants, 
that  a  corporation  to  be  formed 
pursuant  to  the  agreement  should 
assume  a  lease  made  to  The  Loril- 
laM  Steamship  Co.,  by  the  Phila- 
delphia Steamship  Dock  Co.,  for 
rent  paid  by  such  lessee  to  the  les- 
sor under  the  lease.  It  did  not 
arise  under  the  principle  of  Law- 
rence V.  Fox,  because,  assuming 
that  by  the  agreement  there  was  a 
promise  or  oblivion  of  the  de- 
fendants to  the  plaintiff  to  assume 
tiie  lease,  which  was  for  the  bene- 
fit of  The  Lorillai-d  Steamship  Co., 
yet  an  essential  element  to  bring 
the  case  within  the  principle  of 
that  decision,  to  wit:  an  existing 
debt  or  obligation  due  from  plaint- 
iff (the  promisee)  to  Thel^rillard 
Steamship  Co.  (the  thii-d  person), 
which  the  defendant  (the  promi- 
sors) by  the  agi*eement  undertook 
to  pay  or  perform,  was  wanting. 


It  did  not  arise  under  the  general 
principles  of  agency  including 
therein  the  doctnne  of  an  undis- 
closed principal,  because  in  mak- 
ing the  agreement  Lorillai*d  neither 
acted  nor  assumed  to  act  as  the 
agent  of  The  Lorillaixl  Steamship 
Company,  and  the  agreement,  as 
executed,  was  his  personal  one 
and  not  tiie  agreement  of  that 
company.  It  did  not  arise  on  the 
principle  of  an  estoppel  flowing 
out  of  a  full  performance  by  The 
Lorillard  Steamship  Co.,  of  cer- 
tain acts  and  pravisions  required 
by  the  agreement  to  be  done  and 
complied  with  and  the  acceptance 
thereof  by  defendants,  because 
(among  other  reasons)  that  com- 
pany was  not  bound  to  pei*form 
such  acts,  or  to  comply  with  such 
provisions  and  the  doing  of  those 
acts  and  complying  with  these 
provisions  by  the  Steamship  Co. 
was  only  a  perfonnance  by  Loril- 
lard of  his  pei'sonal  agreement  to 
do  the  acts  and  comply  with  the 
provisions.     lb. 

6.  (2)  That  plaintiff  ^s  assignee.  The 
Lorillard  Steamship  Co.,  having 
no  cause  of  action ;  none  passed 
to  plaintlfi*  by  its  as.signment  to 
him ;  and  the  complaint  was  prop- 
erly dismissed,     lb. 

6.  Plaintiff  being  the  owner  of  cer- 
tain coal  lanas  executed  a  lease 
thereof  under  seal  to  defendant 
whereby  it  agreed  to  mine  the 
coal  on  such  lands  upon  ceitain 
conditi(ins.  She  alleged  in  her 
complaint  that  said  lease  was  de- 
livered to  defendant  in  considera- 
tion of  a  certain  promise  and 
agreement  which  it  had  broken. 
Plaintiff  on  the  trial  endeavored 
to  sustain  such  allegation  by  oi-al 
proof  of  sneh  promise  and  agree- 
ment. Held  that  parol  evidence 
to  the  effect  that  both  before  and 
at  the  time  of  the  execution  of  the 
lease,  but  before  its  delivery,  de- 
fendant promised  and  agi'eed  to 
work  industriously  and  take  out 
the  greatest  quantity  of  coal,  and 
that  plaintiff  should  profit  by  it 
as  much  as  possible,  was  inadmis- 
sible within  the  rule   excluding 
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parol  evidence  which  tends  to  con- 
tradict, vary,  etc.,  a  written  in- 
strument. Genei  v.  Del.  &  Hudson 
Canal  Co.,  27. 
-7.  It  appeared  that  defendant  had 
erected  extensive  works  on  phiint- 
iff's  land,  with  her  knowledge, 
which  it  used  to  mine  coal  from 
land  other  than  the  plaintiff's,  and 
deposited  upon  plaintiff  ^s land  culm 
from  such  other  mines.  Held  that 
plaintiff  was  entitled  to  injunctive 
relief  restraining  defendant  from 
using  said  works  for  mining  coal 
from  such  other  lands  until  the 
said  works  had  been  employed  to 
mine  the  maximum  amount  of 
coal  from  plaintiff's  land,  required 
by  said  lease,  and  restraining  de- 
fendant from  depositing  culm 
from  such  other  mines  on  plaint- 
iff's land,  and  was  further  entitled 
to  a  monev  judgment  for  damages 
for  tlie  culm  already  deposited  on 
her  land.     lb. 

8.  The  fact  that  plaintiff  knew  at 
the  time  of  the  erection  of  such 
works  and  did  not  then  object,  did 
not  estop  her  from  chiimmg  that 
defendant  should  use  sucli  works 
primarily  for  the  mining  of  coal 
in  her  land,  since  Iheir  construc- 
tion was  an  announcement  to 
plaintiff  by  defendant  that  it 
elected  to  avail  itself  of  the  op- 
tion given  to  it  by  the  agi'eement 
to  mine  more  than  the  maximum 
yearly  quantity  which  by  the 
agi*eement    it   was    obligated  to 

•  mine.     lb. 

9.  Joint  contract  may  be  shown  by 
testimony  of  witnesses  that  the 
defendants  entered  into  a  pool  to 
pui'cha.se  and  by  their  act  and  de- 
claration showinor  that  the  pur- 
chase was  a  joint  venture,  and 
that  they  used  the  word  **Pool" 
as  designating  a  joint  venture  in 
which  they  were  to  be  engao^ed. 
Sternberger  v.  Bernhcimer,  323. 

10.  Where  nuiehines  are  manufjict- 
iired  by  a  party  for  another  under 
an  agreement  that  the  latter  party 
should  have  at  the  expiration  of  a 
specified  period  the  option  of 
either  returning  them  or  purchas- 
ingthem,  paying  therefor  a  certain 


agreed  price,  and  .such  latter  party 
at  the  conclusion  of  the  peritxl 
does  not  elect  to  purchase,  and 
neglects  to  i-etum  them  after  due 
demand,  the  damages  for  deten- 
tion are  I'estricted  to  intei'est  on 
the  value  of  the  machines  at  the 
time  of  the  demand  (the  element 
of  depreciation  in  value  not  being 
involved),  where  it  does  not  ap- 
pear that  it  was  the  intention  of 
the  former  party,  or  that  it  was 
possible  for  him  to  use  the  ma- 
chines except  to  sell  them,  and  it 
not  appealing  tliat  there  were  any 
peculiar  circumstances  of  wilftil- 
ness  or  malice  attendant  on  the 
detention.  Redmond  v.  Am.  Mfg. 
Co.,  372. 

11.  Where  a  contract  contuns  a 
clause  that  one  of  the  parties 
thereto  shall  not  be  bound  to  make 
a  payment  pix>vided  for  if  the 
other  paity  makes  or  does  any 
agreement  or  act  past  or  future, 
whereby  a  right  of  subrogation 
which  the  former  paity  would 
otherwise  have  had  to  a  right 
of  recoveiy  by  the  latter  party 
against  any  pei'son,  is  released  or 
lost,  the  making  such  an  agree- 
ment, or  doing  such  act,  relieves 
the  former  party  from  any  liabi- 
lity under  the  contract,  and  the 
payment  by  the  former  party  to 
tlie  latter  of  tlie  sum  thereby 
agreed  to  be  paid,  is  not  to  be 
refftn*ed  to  the  contract,  but  forms 
a  good  and  sufficient  consideration 
for  an  assignment  bv  the  latter  to 
the  former  of  a  right  of  recovery 
to  which  the  former  would  other- 
wise have  been  entitled  to  be 
subrogated.  Pfienix  Ins.  Co.  v. 
Par.*tons,  423. 

12.  Where  a  municipal  oidinance 
authorizes  ceitain  work,  and  a  con- 
tract is  entered  into  between  a 
contractor  and  the  municipality 
through  its  proper  officer  in  con- 
foi*mity  witli  such  oixlinance  for 
the  doing  of  such  work,  such  con- 
tract remains  in  full  force  with  the 
liabilities  of  the  respective  parties 
that  the  law  attaches  thereto,  not- 
withstanding the  passage  of  a 
subsequent  ordinance  altering,  di- 
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minlshing,  or  limiting  the  extent 
to  which  the  work  was  authorized 
by  the  first  oitlinance.  OUendor- 
fer  V.  ForLunato,  495. 

13.  Until  the  municipality  acts  on 
the  later  ordinance,  and  by  its 
proper  authorities  forbids  the  con- 
tractor going  on  under  his  con- 
tract, he  has  the  ri^ht  to  pursue 
the  work  in  conformity  therewith. 
lb, 

14.  Under  such  circumstances,  a  citi- 
zen of  the  municipality  claiming 
that  he  will  be  seriously  injurea 
by  the  prosecution  of  the  work  be- 
yond the  extent  authorized  by  the 
later  ordinance,  cannot  enjoin  the 
contractor  from  proceeding  with 
his  work  in  contormity  with  his 
contract,    lb. 

15.  When  by  the  terms  of  a  contract 
the  computation  of  time  as  to  de- 
lay, etc..  is  to  be  certified  by  the 
commissioner  of  public  works,  and 
it  does  not  appear  that  he  had  re- 
fused to  certify,  no  other  method 
of  settling  the  facts,  which  the 
contract  provided  should  be  deter- 
mined by  the  commissioner,  can 
be  resorted  to.  Phelan  v.  The 
Mayor,  etc.,  523. 

16.  In  the  case  at  bar,  the  court 
would  have  ignored  the  provisions 
of  the  contract,  if  it  had  allowed 
the  jury  to  undertake  the  decision 
of  a  question  which  the  parties 
agreed  should  be  made  by  the 
commissioner  of  public  works.  lb. 

17.  Plaintiff,  through  her  ao^ent, 
made  to  defendants  by  letter  dated 
December  31,  1887,  a  proposition 
to  furnish  three  of  their  steamers 
^naming  them)  with  coal  to  be 
delivered  alongside  a  specified 
pier,  for  the  year  1888,  from  Jan- 
uaiT  Ist  to  December  31  st,  for 
$3.05  per  ton.  Defendants  re- 
plied to  this  by  letter  dated  Jan- 
uary 4,  1888,  saying  **  we  beg  to 
accept  your  offer  of  3 Ist  ult." 
The  letters  are  given  in  full  in 
the  opinion.  Defendants  were  the 
ownei*s  or  charterers  or  operators 
of  the  steamera  specified  in  the 
letter  of  December  31st,  which 
were  used  by  them  in  operating  a 
line  running  between  the  port  of 
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New  Yoi-k  and  ports  in  Mexico 
and  Cuba.  Up  to  June  25,  1888, 
defendants  bouglit  from  plaintiff 
all  the  coal  they  required  for  the 
specified  steamers  and  paid  there- 
for ;  on  that  day  they  retired  from 
business  and  sold,  conveyed  and 
delivered  all  their  steamship  pro- 
perty, including  the  three  specified 
ones,  and  therefore  ceased  to  oper- 
ate them.  Beld,  that  the  lettei*s 
were  a  mere  proposal  and  ac(»ept- 
ance  and  did  not  constitute  a  con- 
tract.    Wells  V.  Alexandre,  542. 

18.  Assuming  that  the  lettei*s  consti- 
tuted a  contract,  it  was  a  conti'act 
to  furnish  upon  notification  by 
defendants,  when  and  in  what 
quantities  coal  was  needed  or  to 
be  delivered ;  and  in  the  absence 
of  such  notification  there  was  no 
consideration  to  defendants  for 
any  supposed  premise  on  their 
part  to  receive  the  coal  unless 
there  was  an  implied  promise  on 
their  part  to  give  the  notification. 
lb. 

19.  There  was  no  implied  promise  to 
^ve  the  notification,  the  giving  of 
it  being  simply  a  condition  prece- 
dent to  any  duty  or  obligation  to 
deliver  the  coal, arising  from  which 
a  promise  to  give  it  cannot  be  im- 
plied,    lb. 

20.  If  notificatioa  was  given,  a  lia- 
bility would  arise  for  the  amount 
specified  in  the  notice  at  the  price 
named  in  the  proposal ;  it  would 
amount  to  an  order  for  the  deliv- 
ery of  a  specific  quantity  on  the 
terms  proposed,     lb. 

21.  Assuming  that  the  letters  con- 
stituted a  contmct,  it  imposed  no 
duty,  obligation  or  right  either  to 
deliver,  receive  or  demand  coal 
upon  the  specified  vessels  going 
into  the  hands  other  than  those  of 
defendants.  Only  such  coal  as 
would  be  needed  for  the  object  in 
view  when  the  aiTansfement.  viz. : 
that  of  supplying  the  vessels  of 
defendants  while  in  their  hands, 
falls  within  the  scope  of  pumew 
of  the  contract,     lb. 

22.  The  contract  in  this  case  pro- 
vided that  the  goods  were  to  be 
shipped  by  plaintiffs  to  defendants 
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**a3  soon  and  in  as  large  quanti- 
ties as  the  plaintiff  reasonably 
could, ^"^  The  goods  were  shipped, 
consigned  to  defendants  at  New 
York.  The  defendants  received, 
entered  and  warehoused  the  same, 
and  they  remained  in  their  posses- 
sion for  about  three  years.  After 
the  goods  reached  New  York  and 
the  defendants,  they  wi'ote  to 
phiintiff  in  substance,  •*  We  regret 
that  we  cannot  use  the  goods ;  we 
fvill  accept  the  goods  at  a  prire,^^ 
less  than  the  price  mentioned  in 
the  contract  between  tlie  paities. 
Held,  that  if  the  defendants  in- 
tended to  rely  upon  the  terms  of 
the  contract,  it  was  their  dutv  to 
refuse  to  receive  the  goods,  and  to 
notify  the  plaintiff  of  that  fact. 
What  they  wrote  to  plaintiff  was 
not  a  refusal  to  accept  the  goods. 
Adams  &  Co.  v.  Mayer,  672. 

23.  Also,  that  the  dismissal  of  the 
complaint  at  the  trial  upon  the 
ground  that  the  plaintiff  must  show 
as  a  condition  precedent  that  the 
^oods  were  shipped  to  New  York 
%n  as  large  quantifies  as  plaintiff 
reasonably  could,  and  because  of 
the  failure  to  show  this  fact  the 
plaintiff  had  failed  to  prove  his 
case,  was  error,     lb. 

24.  When  the  conti'act  of  service  is 
for  a  fixed  ))enotl  and  an  annual 
salai-y,  and  the  service  is  contin- 
ued beyond  the  period  without 
anything  being  said  between  the 
parties  about  the  terms  of  such 
continuan(^e,  the  presumption  is, 
and  the  law  implies,  a  second  em- 
ployment for  the  term  of  one  year 
at  the  same  salaiy,  unless  there  is 
something  in  the  circumstances 
that  overcomes  the  implication. 
Adams  v.  Fitzpatrick,  680. 

Charter  party — Construction  of.  See 
Baldinin  v.  Stamford  Mfg.  Co.,  1. 

Contract  providing  for  accounting 
for  traveling  expenses.  See  Pen- 
ney V.  Kaldenberg,  178. 

Written  agreemetU  providing  for  tht, 
retiewcU  of  promissory  notes  on 
certain  conditions.  See  Arnold  v. 
Trowbridge,  284. 

Contract  for  leasing  real  estate,  whal 
evidence    insufficient  to  prove    a 


bringing    of  parties    fogeiher   by 
broker.     See  Alden  v.  Earle^  366. 

See  Charter  Party  ;  Master  xsi> 
Servant;  Sale;  Sureties; 

WAltKANTY. 

CONTRIBUTORY  NEGLIGENCE. 
See  Negligence. 

CONVERSION. 

In  the  case  at  bar,  the  goods  in  ques- 
tion w^ere  taken  by  defendant  as 
the  assignee  for  the  benefit  of 
creditora  of  one  John  W.  Dexter. 
A  demand  for  the  goods  was  al- 
leged in  the  complaint  and  ad- 
mitted by  the  answer,  but  it  was 
shown  on  the  trial  that  at  the  time 
the  demand  was  made  the  goods 
had  been  destroyed  by  fire,  with- 
out anv  fault  or  negligence  on  the 
part  of  the  defendant.  Held,  that 
a  demand  and  refusal  to  deliver, 
do  not  establish  a  conversion 
where  at  the  time  of  such  demand 
the  property  in  question  is  not  in 
existence,  and  that  the  accidental 
loss  or  destruction  of  an  article  b}' 
one  lawfully  in  its  possession,  is 
not  a  conversion,  and  the  com- 
plaint was  rightfully  dismissed. 
DcoUer  v  Dexter,  668. 

CORPORATIONS. 

1.  The  absence  of  seals  from  there- 
cord  under  2  R.  S.,  7th  ed..  p. 
1654,  of  the  certificate  of  incorpor- 
ation of  a  church  (the  original  cer- 
tificate being  lost,  and  there  being 
no  evidence  whether  or  not  seals 
were  aJSixed  to  the  original),  does 
not  so  far  invalidate  the  organiza- 
tion of  tlie  chnn^h  as  a  corporation 
as  to  prevent  it.  as  such  eorpora- 
tion,  from  pa.ssing  title  to  real  es- 
tate, the  organization  of  the  church 
being  in  another  respects  regular, 
the  purchase  of  the  real  estate  hav- 
ing been  for  church  purposes,  and 
the  sale  made  in  pursuance  of  an 
order  of  court  allow^ing  it.  Stok- 
er V.  Schwab,  122. 

2.  Under  such   cireumstanees,   the 
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church  is  a  corporation  de  facto  at 
the  least  capable  of  taking  real  es- 
tate and  conveying  with  the  per- 
mission of  tile  coui*t.     lb. 

3.  Tlie  grantor  of  such  church  having 
received  the  consideration  of  the 
deed  from  bis  grantee  as  a  corpo- 
ration, would  be  estopped  from 
asserting  that  it  was  not  a  corpora- 
tion.    10. 

4.  An  officer  of  a  corporation  maj, 
by  the  conduct  and  action  of  its 
directors  and  managers,  be  invest- 
ed with  capacity  to  bind  the  corpo- 
ration by  acts  beyond  the  powers 
inherent  to  his  office ;  his  authonty 
may  be  inferred  from  the  manner 
in  which  he  has  been  permitted  to 
transact  such  business.  National 
Park  Bank  v.  German  American 
Mutual  Warehousing,  etc.,  Co.,  53 
Super.  Ct.  367.  In  such  case  the 
(»fficer^s  authority  does  not  depend 
so  uinch  upon  his  official  title  or  on 
the  theoretical  nature  of  his  office, 
as  upon  the  duties  that  are  assign- 
ed to  him,  and  that  he  is  in  the  haoit 
of  performing.  Fifth  Ward  Sav- 
ings Bank  v.  The  First  National 
Bank,  7  Atlantic  Rep.  318.  Sec- 
ond National  Bank  of  Allentown 
v.  Pottier  &  Slymus  Mfg.  Co.,  216. 

5.  Although  it  is  true  that  one  who 
deals  with  an  officer  of  a  corpoi-a- 
tion  is  presumed  to  know  the  extent 
of  that  officer's  power  to  bind  the 
corpoi-ation,  yet  when  such  officer 
has  made  in  the  name  of  the  corpo- 
ration, what  purports  to  be  its  con- 
tract, and  that  contract  is  upon  its 
face  one  that  the  corporation  has 
the  power  to  make,  and  its  only 
defect  consists  in  some  extrinsic 
fact,  such  as  the  purpose  or  object 
for  which  the  conti*act  was  made, 
such  contract  is  binding  upon  the 
coi-poration,  and  the  pei*son  with 
whom  the  contract  is  made  is  not 
bound  to  inquire  as  to  snch  extrin- 
sic fact.  Farmers  &  Mechanics 
Bank,  etc.  v.  Butchers  and  Dro- 
vers Bank,  16  N.  Y.  129,  130;  4 
Amencan  and  British  Encyclope- 
dia of  Law,  227,  and  cases  there 
cited.    lb. 

6 .  It  appears  from  th e  compl ai n t  that 
the  defendant,  The  New  York  Iron 


Mine,  is  a  corporation  organized 
under  the  laws  of  the  state  of  Mich- 
i^n,  and  the  plaintiff  alleges  in 
his  complaint  certain  facts  which 
he  claims  entitle  him  to  relief 
against  the  defendant.  The  New 
York  Iron  Mine;  and  the  relief 
that  he  claims  is,  that  it  be  de- 
creed that  this  defendant  shall  de- 
clare and  pay  such  dividends  as 
upon  an  acounting  may  appear 
proper,  etc.  The  case  of  Fisher 
V.  The  Charter  Oak  Life  Ins.  Co., 
25  Super.  Ct.  179,  is  a  conclusive 
autliority  in  favor  of  this  demuiTer. 
and  it  must  be  sustained.  It  was 
there  held  that  the  courts  of  this 
state  will  not  interfere  with  the  in- 
teiTial  administiution  of  the  affaii*9 
of  a  foreign  corpoi'ation ;  that  the 
law  does  not  give  any  remedy  here 
for  the  things  complained  of,  and 
therefore  that  the  court  hi\s  no 
jurisdiction  of  the  subject  of  the 
action.  Bcrford  v.  N.  Y.  Mine, 
236. 

7.  Unincoi'porated  bodies  formed 
for  the  purpose  of  prosecuting  the 
work  of  a  churohin  different  chan- 
nels (which  did  not  comprise  the 
subscription  and  collection  of  sub- 
scriptions for  the  building  of  a 
church)  cannot  make  valid  sub- 
scriptions to  a  fund  for  building  a 
church  edifice,  this  although  they 
purport  to  have  a  presinent,  oV 
treasurer,  and  the  subscription  is 
made  in  the  name  of  the  societies 
hy  their  presidents  or  treasurers. 
Twenty-third  St.  Baptist  Church  v. 
Corwmll,  260. 

Injunction  against  general  and  ordi- 
nary business  of  corporation  on  (he 
ground  ifiat  such  business  is  unlaiv- 
fill  or  ultra  vires — void  under 
§  1809-00^6,  when  granted  wilhout 
notice.  See  Mayor  etc.  v.  Slarin, 
153. 

See  Foreign  Corporation. 


COSTS. 

1.  Plaintiff  having  been  ordered  to 
furnish  securit}*  for  the  costs  of 
one  of  the  defendants,  filed  an 
undertaking    for    that    purpose. 
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Thereafter,  one  of  the  sureties,  to 
avoid  justification,  caused  to  be 
deposited  in  court  the  amount 
mentioned  in  the  order,  and  the 
clerk  gave  a  written  acknowledg- 
ment of  the  receipt  of  said  sum, 
from  the  surety,  througli  plaint- 
itt'^s  attorney,  as  security  for  the 
costs  of  said  defendant^  pursuant 
to  order,  etc.    Lyon  v.  Wilder,  67. 

2.  Held,  that  this  was,  in  effect,  an 
election  by  plaiutiff  to  obey  the 
order  by  deposit  of  the  money  and 
not  by  giving  an  undertaking,  and 
tJmt  the  money  became  plaintiff''s, 
and  the  surety  plaintiff  ^s  creditor. 
lb. 

3.  Further  held,  that  where  said  de- 
posit is  ordered  to  be  applied  to 
the  payment  of  the  costs  of  a  co- 
defendant  for  whose  benefit  said 
order  was  not  made,  the  surety 
will  not  be  deemed  aggrieved 
thereby,  as  he  does  not  own  the 
money.     lb, 

4.  Where,  in  an  action  brought  by  a 
plaintiff  as  executor,  defendant 
answers,  among  other  things,  a 
set-off,  and  there  is  a  general  ver- 
dict for  tlie  defendant,  he  is  enti- 
tled to  have  his  costs  taxed  and  to 
have  inseited  in  the  judgment  an 
award  of  them  in  his  favor  against 
the  plaintiff.  §§  82^6,  1835  and 
1836,  of  the  Code  of  Civil  Proce- 
dure, have  no  application  to  such 
a  case.     Cohu  v.  Htisson,  489. 

6.  Where  matter  is  pleaded  both  as 
a  counter-claim  and  as  a  set-off, 
and  tlie  prayer  prays  a  dismissal 
of  the  complaint,  and  for  judg- 
ment against  the  plaintiff  on  the 
counter-claim  and  set-off  for  the 
amount  thereof,  yet  if  the  aver- 
ments can  only  sustain  the  defence 
of  set-of,  the  answer  will  be  re- 
garded on  the  Question  of  costs  as 
setting  up  a  defence  of  set-off 
only.    lb. 

6.  The  question  as  to  whether  the 
costs  so  awarded  by  the  judgment 
should  be  paid  by  the  estate,  or  by 
the  plaintiff  personally,  not  bein^ 
before  the  court,  was  not  passed 
on.    lb, 

7.  Where  in  an  equity  action  by  H. 
De  F.  W.  as  administrator  tried  by 


the  court,  the  court  decided  that  the 
defendant  was  entitled  to  judgment 
dismissing  the  complaint  witli 
costs,  ana  directed  jud^nent  to  be 
entered  accordingly,  3ie  clerk  is 
not  authorized  to  enter  a  judg- 
ment adjudging  that  such  defend- 
ant **  recover  judgment  against  H. 
De  F.  W."  for  the  amount  of  the 
costs ;  he  should  enter  it  against 
**H.  De  F.  W.  as  administrator, 
etc.,"  according  to  his  description 
in  the  pleadings.  In  such  an  ac- 
tion no  personal  judgment  for 
costs  can  be  entered  against  the 
plaintiff  without  a  special  direction 
of  the  court  to  that  effect.  Weeks 
V.  Garvey,  562. 
Order  requiring  defendant,  an  inter- 
pleading corporation,  to  j)ay  a  cer- 
tain sum  into  court  need  not  impose 
costs.  See  Sibley  v.  Equit.  Life 
Ass.  Soc,,  274. 


DAMAGES. 

1.  In  an  action  for  treble  damages 
under  §  1669,  Code  of  Civil  Proce- 
dure, there  can  only  be  a  recovery 
for  damages  happening  at  anil 
after  the  time  of  disseisin,  and 
whatever  is  recovered  must  be  the 
consequences  of  the  force  used  to 
evict.     Lcd)ro  v.  Campbell,  70. 

2.  Where  machines  are  manufact- 
ured by  a  party  for  another  undt^r 
an  agreement  that  the  latter  party 
should  have  at  the  expiration  of 
a  specified  period  the  option  of 
either  returning  them  or  purchas- 
ing them,  paying  therefor  a  certain 
agi'eed  pnce,  and  such  latter  party 
at  the  conclusion  of  the  period 
does  not  elect  to  purchase,  and 
neglects  to  return  tliem  after  due 
demand,  the  damages  for  deten- 
tion are  restricted  to  interest  on 
the  value  of  the  machines  at  the 
time  of  the  demand  (tlie  element 
of  depreciation  in  value  not  being 
involved),  where  it  does  not  ap- 
pear that  it  was  the  intention  of 
the  former  party,  or  that  it  was 
possible  for  him  to  use  the  ma- 
chines except  to  sell  them,  and  it 
not  appearing  that  there  were  any 
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peculiar  circumstances  of  wilful- 
ness or  malice  attendant  on  tlie 
detention.  Jiedniond  v.  Am,  Mfg. 
Co.,  872. 


DEED. 

1.  Where  the  owner  of  two  houses 
conveys  one  (retaining  the  other), 
making  the  boundary  of  the  one 
conveyed  the  centre  line  of  the 
wall  between  the  two,  that  wall 
becomes  a  paity  wall.  Heart  v. 
Kruger,  382. 

2.  Where  the  buildings  which  have 
for  their  common  support  a  party 
wall  are  entirely  destroyed, the  par- 
ty wall  itself  bein^  so  far  destroyed 
tKat  there  is  nothing  left  of  it  but 
the  fouhdation  and  two  feet  of  wall 
on  that  foundation,  the  easement 
of  the  owners  of  the  land  on  which 
the  party  wall  stood  in  the  lands 
of  each  other  for  the  purposes  of  a 
party  wall  is  thereby  terminated. 
lb. 

8.  Where  by  the  devises  of  a  will, 
real  estate  is  devised  to  executors 
in  triist,  with  power,  and  only  one 
ever  qualified,  and  the  others 
never  renounced,  all  should  join 
in  any  conveyance  thereof,  or  be 
made  parties  to  any  action  affect- 
ing the  same.  Bcholle  v.  Sc/iolle, 
399. 

4.  In  this  case,  the  title  sought  to  be 
forced  upon  the  purchasers,  so  far 
as  it  rests  upon  the  sufficiency  of 
a  judgment  in  foreclosure,  is  not 
free  from  rciisonable  doubt,  be- 
cause certain  executors,  as  trustees, 
and  the  grandchildren  of  the  testar 
tor,  deceased,  were  not  made  par- 
ties to  the  action  of  foreclosure, 
and  because  all  of  the  executors, 
as  trustees,  did  not  join  in  the  ex- 
ecution of  the  deed.     lb. 

Voifl  or  voidable  tax  lease^  possession 
under t  effect  of  on  ot/mer — Statute  j 
of  limitations  t  when  it  begins  to  run 
— Matters  not  constituting  claim 
outside  of  a  tax  lease — Unequivocal 
hostile  claim  necessary.  See  Do- 
herty  v.  Maisell,  76. 

Corporations  dc  facto — power  to  take 
and  convey  real  estate — effect  of 


omission  of  seal  on  certificate  made 
under  2  It.  S.,  7th  ed.,  p.  1664 — 
Estoppel.  See  Stoker  v.  Schwab, 
122. 
Tax  lease,  notice  to  redeem  mtist  be 
given  after  delivery  to  bar  owner — 
Tax  sale,  insufficiency  of  descrip- 
tion in.    See  Smith  v.  WdUcer,  391. 

See  Acknowledgment;  Dower; 
Powers  ;  Taxes  and  Assess- 
ments; Vendor  and 
Purchaser. 

DEMAND. 

Where  money  is  voluntarily  paid  by 
mistake,  a  notification  of  tne  mis- 
t^ike  and  a  demand  of  payment 
back  are  prerequisite  to  an  action 
for  money  had  and  received  to 
recover  it.  Halsey  v.  Trades- 
men's Nat.  Bk.,  7. 

Demand — In  action  for  conversion  of 
goods  destroyed  by  fire  while  in 
possession  of  defendant,  but  with" 
out  fault  on  his  part,  a  subsequent 
demxmd  and  refusal  do  not  consti- 
tute conversion.  See  Dexter  v. 
Dexter,  668. 

See  Evidence. 


DEMURRAGE. 
See  Charter  Party. 

DEMURRER. . 
See  Pleading. 

DESCRIPTION. 
See  Deed. 

DISCOVERY. 

Discovery  under  §  806  Code  CivU 
Procedure,  before  answer — grounds 
for  denial  of  (I)  where  the  appli- 
cant avers  he  never  made  the  in- 
strument; (2)  where  the  proof 
shows  that  the  party  against  whom 
the  motio7i  is  made  has  not  the  pos- 
session or  control  of  the  instru- 
ment.   See  Waits  v.  Knevals,  692. 
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DISTRIBUTION. 

The  facts  and  claims  set  forth  in  the 
complaint  in  this  action,  tliat  wei-e 
demurred  to  are  as  follows :  U'hat 
defendant  executed  a  policy  of  in- 
surance for  the  sum  of  $5,000  on 
the  life  of  Archibald  T.  Finn,  for 
the  sole  use  of  his  wife,  Jane  £. 
L.  Finn,  with  a  provision  that  in 
case  Mrs.  Finn  died  before  her 
husband  the  insurance  should  be 
payable  to  their  children ;  that 
Mi-s.  Finn  died  in  the  year  1864 
(before  her  husband),  leaving  her 
surviving  her  husband  and  three 
children,  namely:  Katherine  A. 
Anthon,  wife  of  George  C.  An- 
thon,  Myi^aette  Miles,  wife  of 
Charles  A.  Miles,  and  Cai'oline  C. 
Finn;  that  Katherine  A.  Anthon 
died  about  the  year  1881  (before 
the  death  of  her  father  J,  leav- 
ing her  surviving  three  cnildren, 
namely :  Christeane  Antlion,  and 
Archibald  F.  and  George  C.  An- 
tlion, the  last  two  named  being 
the  wards  of  the  plaintiff;  that 
Myraette  Miles  died  in  Novem- 
ber, 1882  (before  the  death  of 
her  father),  intestate  and  witliout 
issue,  and  letters  of  administra- 
tion were  thereafter  issued  to  her 
husband,  Charles  A.  Miles;  that 
Archibald  T.  Finn,  the  cestui  que 
vie,  died  in  March,  188*5,  leaving 
him  surviving  his  daughter  Cai'o- 
line C.  Finn  (the  only  one  of  his 
daughters  surviving  him)  and  his 
three  grandchildren,  the  children 
of  his  daughter  Katherine  A.  An- 
thon ;  that  m  November,  1885,  the 
defendant  paid  one  third  of  the 
amount  of  the  policv,  to  said  Cai'o- 
line C.  Finn,  one  tfiird  to  the  ad- 
ministrator of  Myraette  Miles,  and 
the  remaining  one  third  equally 
among  the  children  of  Katheiine 
A.  Anthon ;  that  there  is  now  due 
and  owing  to  the  plaintiff,  as 
guardian  of  Archibald  F.  and 
George  C.  Anthon,  one  ninth  of 
the  entire  amount  insured  by  the 
said  policy,  said  ninth  being  equal 
to  the  amount  wrongfully  paid  by 
defendant  to  the  administrator  of 
Myraette  Miles,  deceased,  namely. 


$555.50.  Held,  that  the  distribu- 
tion and  payment  uf  one  third  of 
the  amount  insured  by  the  policy 
to  the  administrator  of  Myi*aette 
Miles,  was  unauthorized  and  ille- 

fal ;  that  Mrs.  Miles  having  died 
efore  her  father,  the  cestui  que 
vie,  without  issue,  her  administra- 
tor had  no  right  to  any  share  of 
the  money  payable  on  the  deatli 
of  the  ceisttii  que  vie,  Archibald 
Finn,  that  the  defendant  must  pay 
to  the  plaintiff  Uie  amount  claimed. 
U,  S.  Trust  Co.  v.  Mut,  Benefit 
fjife  Ins,  Co.,  412. 

DOWER. 

1.  The  principal  questions  of  law 
considered  and  decided  in  this 
case  were  the  following :  Had  the 
plsdntiff,  who  is  the  widow  of  Cor- 
nelius P.  Jourdan,  one  of  the 
hell's  at  law  of  John  Jourdan, 
an  inchoate  right  of  dower  in  the 
share  of  her  husband  as  such  heir 
at  law,  in  the  real  estate  of  which 
the  said  John  Jouixlan  died  seized, 
and  also  during  the  pendency  of 
an  action  brouo^ht  by  Marcella  C. 
Jouixian,  the  widow *of  said  John 
Jourdan,  for  the  admeasurement 
of  her  dower  in  the  lands  of  which 
her  husband  died  seized.  Held, 
that  the  plaintiff  had  such  inchoate 
right  of  Qower.  Jourdan  v.  Haran, 
185. 

2.  Upon  this  conclusion  as  to  the 
right  of  the  plaintiff,  could  she  be 
deprived  of  it  by  a  judgment  in 
the  said  action  brought  by  the  said 
Marcella  C.  Jouitlan  for  the  ad- 
measurement of  her  dower  in  the 
said  real  estate,  unless  she  was 
made  a  party  to  said  action.  Held, 
that  she  could  not  be  deprived  of 
such  right  bj  a  judgment  in  an 
action  wherem  she  was  not  made 
a  party.    76. 

3.  Also  held,  that  the  contention  of 
the  appellant  that,  because  certain 
proceedings  for  the  admeasure- 
ment of  dower  could  formerly  be 
maintained  for  certiun  purposes 
under  §  2  of  Vol.  II.  Rev.  Stat., 
p.  488,  upon  service  of  a  petition 
and  notice  upon  the  heii-s  of  the 
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husband  or  upon  the  owners  of  the 
land  claiming  a  freehold  estate 
tlierein,  the  plaintiflT  is  bound  by 
the  result  of  the  action  brought  by 
Mai'cella  C.  Jourdan,  althougn 
not  made  a  party,  is  untenable 
under  the  statute.*  Rev.  Stat., 
Vol.  I.,  p.  742,  §  16,  which  pro- 
vides that  no  judgment  or  decree 
confessed  by  or  recovered  against 
the  husband  shall  prejudice  tlie 
right  of  his  wife  to  her  dower,  or 
preclude  her  from  the  recovery 
thereof,  if  otherwise  entitled  there- 
to,    lb. 

4.  And  further  held,  that,  when  the 
legislature,  by  chapter  717  of  the 
I^ws  of  1870,  authorized  the  sale 
of  land  in  an  a(!tion  brought  for 
the  admeasurement  of  the  dower 
of  the  widow  of  a  testator  or  in- 
testate, and  the  payment  of  a  gross 
sum  to  such  willow  out  of  the  pro- 
ceeds, it  did  not  thereby  abolish 
the  inchoate  right  of  dower  in  tlie 
wife  of  the  heir  at  law  or  owner  of 
the  freehold  in  the  land  to  be  sold. 
lb, 

5.  Dower  and  the  rights  of  dower 
under  the  common  and  statute  law, 
and  the  de<*isions  of  the  courU 
thereupon,  fully  reviewed.  Moore 
V.  Mayor,  etc.,  8  N.  Y.  f4  Seld.; 
110;  Denton  v.  Nanny,  8  Barb. 
618;  Sutliff  V.  Forgey,  1  Cow. 
89;  5  lb.  713;  R.  S.,  6th  ed..  Vol. 
l.,p.  1121,  §1;  lb.,  p.  742,  §  16; 
lb..  Vol.  II.,  p.  1122,  §  16 ;  Wash- 
burne  on  Real  Property  f4th  ed.i. 
Vol.  I.,  p.  199,  and  cases  citea; 
Mills  v.  Van  Voorhies,  20  N.  Y. 
412,  420;  Simar  v.  Canaday,  53 
lb.  298,  304.     lb. 

6.  In  this  state  a  married  woman 
may  convey  her  lands,  or  any  in- 
terest she  may  have  in  land,  by 
deed  duly  acknowledged,  although 
her  husband  do  not  join  therein, 
and  a  i*elease  by  a  wife  of  her  in- 
choate right  of  dower  **to  the 
holder  of  the  title, ^^  is  valid  even 
if  executed  by  her  alone  (Savage 
V.  Crill,  19  Hun  4 ;  80  N.  Y.  630) . 
Malloney  v.  Horan,  49  N.  Y. 
112-117,  by  a  clear  implication 
holds  the  same  doctrine,  and  a 
clearer  expression  to  the  same  idea 


by  FOLGER,  J.,  is  given  in  Mer- 
chants Bank  v.  Thomson  et  al., 
65  N.  Y.  7.  Irving  v.  Campbell, 
224. 

DURESS. 
See  Fraud. 


EJECTMENT. 
See  Adverse  Possession. 

ELEVATED  RAILROADS. 

1.  Where  in  proceedings  instituted 
by  a  i*ailroad  company  (the  de- 
fendant in  this  action,  formerly 
known  by  the  name  of  the  Gilbert 
Elevated  Railroad  Company)  for 
the  condemnation  and  acquisition 
of  lands,  under  the  general  rail- 
road act  (Laws  of  1850,  chap. 
140)  as  amended  by  Laws  of 
1876,  chap.  198,  the  commissioners 
awarded  the  damages  for  one  par- 
cel to  unknown  owner,  and  for 
another  parcel  to  A.  R.  E.  (the 
plaintiff  herein),  as  owner  or  per- 
son interested,  against  the  objec- 
tion of  A.  R.  E.,  who  insisted  that 
the  awanis  should  be  made  to  him 
specifically,  and  so  reported ;  and 
thereafter  the  Supreme  Court  at 
fi^eneral  term  after  hearing  counsel 
for  A.  R.  E.  in  opposition,  by  its 
order  bearing  date  December  16, 
1879,  confirmed  the  report  of  tlic 
commissioners,  and  ordered  that 
the  company  deposit  the  amount 
of  the  awaixls  m  the  Shoe  and 
Leather  Bank,  and  that  on  making 
such  deposit  it  should  be  entitled 
to  enter  upon  the  possession  of, 
and  use  for  the  purposes  of  its  in- 
corporation duiing  its  corporate 
existence,  the  lands  in  respect 
whereof  the  awards  were  made; 
the  company  had  theretofore  en- 
tered into  possession  of  the  prem- 
ises; and  thereafter  it  deposited 
in  the  Shoe  and  Leather  Bank  the 
amount  of  the  awards  to  an  account 
known  and  designated  as  **  un- 
known pailies  to  be  hereafter  des- 
ignated by  the  court,  in  the  matter 
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of  the  Gilbert  Elevated  Railroad 
Company,"  and  hereafter  the  ojene- 
nil  term  of  the  Supreme  Couit  on 
appeal  made  an  oi*der  bearing  ihite 
June  8,  1886,  whereby  it  moditied 
the  repoit  of  the  commissionei-s, 
so  that  said  damages  so  awaixled  as 
aforesaid  should  be  awarded  to  be 
paid  to  A.  R.  £.,  and  confirmed 
the  repoit  as  so  modiiied;  and 
further  onlered  that  the  sums  of 
money  theretofore  deposited  in 
respect  of  such  awards  in  the  Shoe 
ana  Leatlier  Bank  pursuant  to  said 
order  of  December  16,  1879,  to- 
other with  any  accumulation  of 
interest  thereon,  if  any,  growing 
out  of  such  deposit,  be  paid  by  said 
bank  to  such  A.  R.  E.,  and  there- 
after the  company  making  no  new 
deposit  under  the  order  of  June 
8, 1886,  and  doing  nothing^toward** 
paying  the  awaras  to  A.  K.  E.  and 
not  procuring  the  two  general  tei*m 
ordei*s  to  be  recorded  m  the  office 
of  the  county  clerk  in  the  books 
there  kept  for  the  recoixls  of  oixJere 
in  condemnation  proceedings,  A. 
R.  E.  procured  such  ordere  to  be 
so  i*ocorded,  and  then  demanded 
of  the  company  payment  of  the 
amounts  so  awarded  with  interest 
thereon  from  December  16,  1879, 
which  being  refused,  A.  R.  E. 
brought  action  therefor  against 
the  company,  ^c/rf,  That  plaint- 
iff was  entitled  to  recover  tlie  said 
sums  awai*ded  with  interest  there- 
on from  December  16, 1879.  Efio 
V.  3/ei.  El.  RUvay  Co.,  9o. 

2.  On  the  trial  of  the  action  the  court 
received  evidence  as  to  the  extent 
of  injuiy  to  the  }>ernuuient  value 
of  the  premises  in  question  and 
adjudged  that  such  permanent 
value  had  been  diminished  to  the 
amount  of  $10,000:  and  fuither 
adjudged,  that  after  sixty  days 
defendants  be  enjoined  and  re- 
strained,  etc.,  unless  within  said 
sixty  days  they  paid  or  tendered 
to  plaintiff  the  said  sum  t*t  $10,000, 
and  a  certain  deed,  in  the  judg- 
ment provided  for,  to  be  executed 
by  plaintiff.  Held^  no  error.  lb., 
813. 

3.  An  owner  of  premises  abutting 


on  a  street  in  tlie  city  of  New  York, 
there  being  no  evidence  how  the 
street  was  opened  as  a  street,  or 
as  to  the  ownership  of  tlie  fee 
thereof,  is  presumed  to  own  the 
fee.;  and  the  erection  of  a  per- 
manent structure  of  an  elevated 
i*aifroad  in  such  street  in  front  of 
such  abutting  owner's  land,  is  an 
encro{ichment  on  his  fi^ehold  and 
a  trespiiss — and  entitles  him  to 
recover  such  substantial  damages 
as  tlie  evidence  wan^ants.  Slew- 
art  v.  Met.  EL  IVway  Co.,  377. 

EQUITY. 

1.  An  equitable  action  based  on  alle- 
gations of  fraud,  deceit,  deceit- 
ful influence,  collusion,  conspiracy 
and  misleading,  and  praying  for 
an  accounting  and  payment  to 
plaintiff  of  whatever  might  be 
found  due,  cannot  after  its  trial  at 
special  term  as  an  equity  action, 
be  changed  into  an  action  at  law. 
Halseyy.  Tmdesmen's  Nat.  Bk..  7. 

2.  A  judgment  in  such  an  action  as  in 
an  action  at  law,  dependent  on 
facts  not  alleged  in  the  complaint, 
and  as  to  which  no  issue  was 
raised,  no  finding  made,  and  no 
tilal  had,  cannot  be  sustained.    lb. 

See  Fraud. 

ESTOPPEL. 

1.  The  authority  to  act  for  another, 
infeiTed  and  implied  fix>m  appear- 
ances operates  only  by  way  of  es- 
toppel, and  takes  the  place' of  real 
authority,  only  when  some  jierson 
has  acted  upon  such  appearances 
and  has  in  good  faith  parted  with 
value.  People  v.  Bank  of  North 
America.  75  N.  Y.  548.  Second 
Nal.  Bk.  of  AUerUonm  v.  PaUier  Jb 
Stt/mus  Mfg.  Co.,  216. 

2.  Piior  to  the  commencement  of 
this  action,  the  plaintiff  had 
brought  a  suit  (afterward  discon- 
tinued), against  the  Knickerbocker 
Ice  Company  to  recover  damages 
for  the  same  injuries.  Held,  &aX 
the  fact  of  bringing  such  a  suit. 
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did  not  estop  him  from  bringing 
this  action  against  the  defendant. 
The  evidence  in  regaixl  to  the  insti- 
tution, prosecution  and  discontin- 
uance of  the  suit  against  the  Knick- 
erbocker Ice  Company,  and  the 
explanations  of  the  defendant  in 
regard  to  the  same,  were  matters 
for  the  consideration  of  the  jury. 
O'Connor  y,  Nat,  Ice  Co,,  410. 

Esloppel,when  not  arinngfrom  stand- 
ing by.  See  Oenety,  Del,  &  Hudson 
Canal  Co,,  27. 

Upon  receiving  consideration^  gran- 
tor is  estopped  from  asserting  that 
his  grantee  is  not  a  corporation. 
See  Stoker  y.  Schwab,  122. 

See  Agency,  1. 

EVIDENCE. 

1.  The  plaintiff  in  her  complaint  sot 
foith  a  written  contract  (under 
seal)  made  between  her  and  de- 
fendant (tiie  provisions  of  which 
so  far  as  they  affect  the  question 
involved,  ai*e  referred  to  in  tlie 
opinions  of  the  referee  and  of 
Judge  Ingrauam),  and  alleged 
for  a  first  cause  of  action  that  de- 
fendant before  and  at  the  time, 
and  after  the  execution  of  said'con- 
tract  in  writing,  and  as  a  consid- 
enidon  for  the  delivery  thereof, 
made  a  certtiin  promise  to  and 
agreement  with  her,  which  prom- 
ise and  agreement  it  had  broken, 
to  her  damage  of  $150,000.  On 
the  trial  plaintiff  sous:ht  to  sustain 
this  cause  of  action  dv  oral  proof 
as  to  the  promise  ana  asreement 
counted  on.  Held,  1st.  That  parol 
evidence  to  the  effect  that  botn  be- 
fore, and  at  the  time  of  the  execu- 
tion of  the  lease,  but  before  its 
delivery,  defendant  promised  and 
agreed*  to  work  industi-iously  and 
tsuce  out  the  greatest  quantity  of 
ooal,  and  that  plaintiff  should 
profit  by  it  as  much  as  possible, 
was  inadmissible  within  the  x^He 
excluding  parol  evidence  which 
tends  to  contradict,  vary,  etc.,  a 
written  conti'aot.  2d.  That  the 
question  as  to  the  rejection  or  ad- 
mission of  evidence  is  a  field  into 


which  the  laws  of  another  state  can- 
not intrude.  It  is  to  be  determin- 
ed exclusively  by  the  laws  of  this 
state  in  an  action  pending  and 
tried  therein.  Oeiiet  v.  Uel.  & 
Hudson  Canal  Co,,  27. 

2.  In  an  action  brouc^ht  by  plaintiff 
who  was  emplovea  by  a  stevedore 
engaged  in  unloading  coal  from 
one  of  the  defendant's  boats,  for 
injuries  alleged  to  have  been  sus- 
tained by  plaintiff  through  the 
negligence  of  defendants,  in  the 
management  of  the  demck  used 
in  unloading  said  cargo  of  coal. 
Held,  thougn  it  appeared  that  the 
stevedore  was  employed  by  de- 
fendants as  such  stevedore,  to  un- 
load said  coal,  and  the  derrick  and 
its  appurtenances  used  for  that 
purpose,  belonged  to  said  steve- 
dore, yet  it  was  competent  for 
plaintiff  to  show  that  the  unloading 
was  to  proceed  according  to  a 
ceitain  custom,  and  that  it  was 
part  of  tlie  custom  for  tlie  captain 
of  the  boat,  or  some  one  specially 
designated  by  him  for  that  purpose, 
in  tlie  interest  of  the  boat  to  attend 
to  the  guy  rope  and  to  direct  the 
movements  of  the  boy  who  man- 
aged the  hoist  horse.  Kilroy  y. 
Del,  &  Hudson  Canal  Co,,  138. 

S.  Statements  of  the  president  of  the 
company  on  a  demand  for  a  tinink, 
the  riiilroad  check  for  which  had 
been  given  to  an  agent  of  the  ex- 
press company  in  order  to  enable 
the  agent  to  procure  it  for  trans- 
portation by  the  company,  which 
agent  gave  the  usual  receipt  for 
it  to  tlie  effect  that  the  trunk  had 
been  received  by  the  company,  are 
admissible  against  the  company 
on  objection  to  any  statements 
made  by  one  on  whom  a  demand 
is  authorized  to  be  made,  which 
demand  is  required  to  be  made  by 
law,  is  too  broad.  Harnett  v. 
Westcott,  213. 

4.  Plaintiff  gave  to  the  agent  of  the 
defendant  a  baggage  check  for  a 
trunk  and  received  the  usual  re- 
ceipt therefor.  The  trunk  not 
being  delivered,  the  plaintiff  de- 
manded the  trunk  or  the  check  from 
the  president  of  tlie  company  at 
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the  office  of  the  company.  Objec- 
tion was  taken  to  the  reception  in 
evidence  of  any  declai*ations  or 
statements  made  by  the  president 
at  the  time  of  such  demand,  upon 
the  ground,  that  beiu^  made  after 
the  loss,  they  were  madmissible 
and  irrelevant,  to  bind  the  de- 
fendant, and  were  hearsay.  The 
objection  having  been  oveiTuled, 
Held,  that  tliis  ruling  was  right, 
and  that  it  was  not  eiTor  to  receive 
this  evidence.  lb, 
6.  In  any  view  of  the  case,  tlie  ob- 
jection was  certainly  too  broad  and 
general,  for  if  ithadbeen  sustained 
as  made,  it  would  have  prevented 
the  witness  from  testif  vino^  that  the 
defendant  refused  to  comply  with 
the  demand.    lb, 

6.  Aq  officer  of  the  weatlier  bureau 
was  asked  as  to  the  effect  of  such 
a  rain  fall  as  he  had  previously 
described  upon  a  New  York  street 
of  much  traffic,  the  e>idence  was 
excluded,  //cW,  no  error.  Roe  v. 
The  Max/or,  cte.,298. 

7.  One  of  the  questions  involved  in 
this  case  was  whether  one  Schoen- 
berg,  the  superintendent  of  plaint- 
iff, was  constituted  the  agent  of 
plaintiff  act-hording  to  whose  direc- 
tions defendant  was  to  construct  a 
certain  machine;  evidence  was 
given  on  behalf  of  the  defendant 
uiat  at  the  time  when  ho  was  em- 
ploj'cd  to  constmct  the  machine 
the  president  said  to  him,  "You 
make  this  machine  as  Schoenberg 
instructs  you.*'  The  court  charged 
the  jury  that  Shoenbcrg,  as  super- 
intendent simply,  had  no  autliority 
to  direct  the  defendant ;  but  that 
if  the  president  did  make  to  defend- 
ant the  said  statement,  the  defend- 
ant had  a  right  to  act  in  accordance 
with  the  instructions  given  by 
Schoenberg.  Held,  that  the  ex- 
clusion of  testimony  as  to  the  cus- 
tom of  the  superintendent,  as  to 
the  mode  of  the  business  of  the 
company,  aa  to  whether  any  per- 
son other  than  the  president  was 
authorized  to  give  ordere.  and  as  to 
whether  the  witness  (not  being 
the  president)  authorized  the  su- 
perintendent to  give  dii*ections  as 


to  the  machine  in  question,  or  for 
extra  work,  was  not  injurious  to 
the  appellant,  even  if  the  evidence 
was  relevant,  and  therefore  its  ex- 
clusion was  not  gix>und  for  rever- 
sal. N.  Y,  Smelling  &  Ref,  Co. 
V.  Licb,  308. 

8.  Joint  contract  may  be  shown  by 
testimony  of  witnesses  that  the  de- 
fondants  entered  into  a  pool  to 
puix;hase,  and  by  their  act  and  de- 
claration showing  that  tlie  pur- 
chase was  a  joint  venture  in  which 
they  were  to  be  engaged.  Slerti" 
bergcr  v.  Bemhcimer,  323. 

When  parol  evidence  may  be  given 
that  a  certificate  of  incorporation 
was  in  fact  executed  under  seal. 
See  Stoker  v.  Schwab,  122. 

Assignment  to  one  holding  fiduciary 
relation  to  assignor — When  set 
aside — see  subduement  of  wUl  evi- 
dence of-^fiduciary  relation  when 
exists.    See  Secor  v.  Clark,  1G2. 

Examination  of  party  defendant  ajXcr 
issue  and  before  trial — when  order 
for,  not  obnoxious  to  the  objection 
ihal  its  object  is  to  discover  the  evi- 
dence on  which  defendant  relies 
to  sustain  his  defence  although  its 
object  is  to  prove  the  converse  ofdc- 
fcfidanfs  affirmative  allegations, — 
Books  and  papers,  production  of 
may  be  required  as  an  incident  to 
the  examination.  See  Chaffee  v. 
Equit,  Reserve  Fund  Ass*n2ff!, 

Injunction — Judgment,  to  become 
operative  only  in  event  of  defend- 
ants declining  to  avail  themselves 
of  a  grace  or  privilege  tendered 
by  it,  effect  of  granting  the  gract — 
testimony  bearifig  on  the  question 
as  to  what  grace  or  privilege  should 
be  extended,  admission  of  not  in. 
See  E)io  v.  Met,  El,  R^way  Co,, 
313. 

Judgment  of  a  court  of  record  of 
anoUier  state,  proof  cf — Essentials 
of  such  a  record.  See  Teel  v.  Yost^ 
45G. 

Statute  of  Limitations — Amendment 
to  complaint  on  the  trial — Evidence 
under  same,  etc.  See  Johnson  v. 
Am,  Writing  Machine  Co,,  600. 

When  burden  w  upon^carrier  to  prove 
no  negligence.  See  Williamson  v. 
N.  Y.\  N.  H.  &  H.  R.  R.  Co,,  508. 
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Negligence,  action  to  recover  dama- 
ges for  injuries  caused  thereby. — 
Failure  of  proof  etc.  See  Cords  v. 
Third  Avt^.  H,  H.  Co.,  570. 

EXAMINATION  BEFORE  TKIAL. 

This  action  is  brought  on  a  cer- 
tificate or  agreeriient  issued  by 
defendant  whereby  it  agreed  on 
satisfactory  proof  of  the  death  of 
Edward  L.  Ciiaffee  to  pay  to  his 
wife,  the  plaintiff,  if  then  living, 
otherwise  to  the  heirs  or  legal  rep- 
resentatives of  said  Edward,  the 
sum  of  $10,000  from  the  death 
fund  (tliereafter  defined)  of  the 
defendant  at  the  time  9f  such 
death  or  from  moneys  that  should 
be  realized  to  such  death  fund  from 
the  next  assessment  to  be  made  as 
thereinafter  pi-ovided ;  and  where- 
by it  was  provided,  that  no  claim 
should  be  otherwise  due  and  pay- 
able except  from  the  reserved 
fund  as  thereinafter  provided  ; 
and  whereby  it  was  further  pro- 
vided that  only  the  ex(;ess  of  the 
reserve  fund  over  $100,000  should 
be  applicable  to  make  up  any  de- 
ficiency that  might  exist  in  the 
deiith  fund  at  the  lime  a  death 
claim  was  duo  for  the  payment 
of  such  claim.  The  complaint 
alleged,  among  other  things,  the 
death  of  said  Edvvai*d,  that  due 
pi"oof  of  su:ih  death  had  been 
given  to  defendant,  and  that  the 
plaintiff  was  his  widow.  It  con- 
ttiined,  however,  no  allegation 
either  that  there  was  $10,000  or 
any  less  amount  in  the  death  fund 
at  the  time  of  the  death  of  said 
Edward,  or  that  $10,000  or  any 
less  sum  had  been  realized  from 
the  next  assessment,  or  that  any 
subsequent  assessment  had^^been 
made,  or  that  there  was  $100,000 
or  any  greater  sum  in  the  reserved 
fund.  It  pmyed  judgment  for 
$10,000  with  interest  or  for  such 
sum  as  the  court  might  find  and 
decree  to  be  due  upon  the  policy 
under  its  terms  and  provisions. 
The  answer,  among  otner  things, 
affirmatively  alleged,  that  at  the 
time  of  the  death  of  said  Edward, 


the  reserve  fund  of  said  associa- 
tion did  not  amount  to  the  sum  of 
$100,000,  that  there  w:is  no  nione^' 
in  the  death  fund  of  said  iissocia- 
tion  applicable  to  the  payment  of 
the  claim,  if  any,  under  said  cer- 
tificate, and  that  in  pureuance  of 
the  provisions  of  said  certificate 
and  in  accordance  with  the  con- 
stitution and  by-laws  of  said  asso- 
ciation an  assessment  \vi\s  made, 
and  that  the  amount  realized  to 
the  death  fund  and  applicable  to 
the  payment  of  the  said  certifi- 
cate, if  any  sum  whatever  be  due 
or  payable,  was  the  sum  of 
$3,31)3.90;  but  denied  that  any 
sum  whatever  was  due  or  payable 
under  saidceitificatc.  On  the  ap- 
plication of  the  plaintift'  before 
trial  biised  on  the  pleadings  and 
an  affidavit  of  one  Fiske,  it  was 
ordered,  that  defendants  secretary 
be  examined  and  his  deposition 
taken  pursuant  to  sections  872  and 
873  of  tlie  Code  of  Civil  Procedure, 
and  that  he  appear  at  a  time  and 
place  specified  in  the  oi'der,  and 
submit  to  an  examination  concern- 
ing the  matters  relevant  to  the  is- 
sues in  the  action  and  concerning 

.  the  matters  stivted  in  said  affidavit. 
The  order  further  directed  him  to 
produce  the  books  and  papei-s 
named  in  said  affidavit,  on  said 
examination.  On  defenclant's  mo- 
tion this  oi-der  was  vacated.  Held, 
that  as  the  evidence  sought  to  be 
obtained  was  to  prove  f«U!ts  neces- 
sary to  be  established  by  plaintiff 
in  suppoit  of  her  action,  and  as 
that  evidence  could  only  be  ob- 
tained from  defendants  officers 
and  iU  books,  and  as  it  was  not 
certain  what  officer  had  the  ne<*es- 
sary  information,  and  as  the  books 
and  papera  might  be  required  to 
make  the  examination  of  the  wit- 
ness effective,  the  vacation  of.  the. 
order  was  error.  Chaffee  v.  Equil. 
Reserve  Fund  Life  Ass^n^  267. 

IHscovery  under  §  806  Code  Ciril 
Procedure,  before  answer — grouivls 
for  denial  of  (\)  where  the  appli- 
catU  avers  he  never  made  the  in- 
strument ;  (2)  where  the  proof  shows 
thai  the  party  against  whom  the  mO" 
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tion  18  ^nade  has  not  the  possession 
or  control  of  the  instrument.  See 
WaUs  V.  Knevals,  592. 
Exalninaiion  oj  party  after  issue  and 
before  trial,  allegalions  not  neces- 
sary in  moving  papers.  See 
VideMo  v.  Dudley,  600. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  Where  in  an  equity  action  by  H. 
De  F.  W.  as  administrator  tried 
by  the  court,  the  court  decided 
that  the  defendant  was  entitled  to 
jud^ent  dismissing  the  complaint 
with  costs,  and  directed  judgment 
to  be  entered  accordingly,  the  clerk 
is  not  authoiized  to  enter  a  judg- 
ment adjudging  that  such  defend- 
ant "recover  judgment  against 
H.  De  F.  W."  for  the  amount  of 
the  costs ;  he  should  enter  it  against 
"  H.  De  F.  W.  as  admin isti-ator, 
etc.,"  aceoi-ding  to  his  deftcription 
in  the  plea< lings.  In  such  an  ac- 
tion no  personal  judgment  for 
costs  can  be  entered  agsiinst  the 
plaintiff  without  a  special  direc- 
tion of  the  court  to  that  effect. 
Weeks  v.  Qarvey,  662. 

2.  The  insertion  in  such  case  in  the- 
judgment  as  entered  after  the 
words  **H.  De  F.  VV."  of  the 
words  **  exclusively  chargeable 
on  and  collectible  from  the  estate 

or  funds  of deceaseii," 

is  improper.     lb. 

3.  Where  an  administrator,  claim- 
ing a  right  in  his  intestate  to  be 
held  as  a  quasi  equitable  surety, 
brings  an  action  based  solely  on 
such  claimed  right,  he  must  bring 
it  in  his  representative  capacity, 
and  not  in  his  individual  capacity. 
lb. 

Discretionary  power  of  sale — when 
cannot  be  executed  by  single  execu- 
tor.   See  Hyatt  v.  Aguero,  63. 

Letters  of  adminuttration  issued  in 
this  state  do  7iot  invest  one,  in  fact 
a  non-resident,  with  the  character 
of  a  resident.  See  Robinson  v. 
Oceanic  Steam  Nav.  Co.,  108. 

When  insurance  company  not  pro- 
t4icied  by  payment  of  share  of  pol- 
icy to  administratijr  of  deceased  \ 


beneficiary.  See  U,  S.  Trust  Co. 
v.  Mut.  Benefit  Life  Ins.  O?..  412. 
Plaintiff— executor,  as  to  costs  against 
on  verdict  of  jury  when  a  set-off  is 
pleaded,— Cotistniction  of  answer 
on  question  of  costs,  as  to  whether 
it  sets  up  a  counter-claim  or  set-off. 
See  Cohu  v.  Husson,  489. 

See  Distribution  ;  Powers  ;  Will. 

EXTRADITION. 

Extradition  or  requisition  on  crimi- 
nal charger— Party  brought  within 
jurisdiction  of  court  Uiereby —  When 
liable  to  service  of  process  in  civil 
proceedings.  See  Martin  v.  Wood- 
hall,  439. 

FIDUCIARY  RELATION. 
See  Fraud. 

FORCIBLE  ENTRY  AND  DE- 
TAINER. 

1.  The  lessee  of  demised  premises 
cannot  maint^n  an  action  for  for- 
cible entiy  and  detainer  against 

I  the  lessee,  by  reason  of  his  wife's 
being  compelled  by  foi-ce  used  by 
the  lessor,  or  his  agents,  to  leave 
the  demised  premises.  Labro  v. 
Campbell,  70. 

2.  Where  attention  to  his  comfort 
and  the  health  of  his  wife  and 
child  are  the  sole  moving  causes 
for  the  removal  by  a  lessee  from 
demised  premises,  an  action  for 
foi-ciblc  entiT  and  detjiini;r  will 
not  lie  a£:ainst  the  lessor  for  acts 
done  by  him  or  his  agents  render- 
ing such  attention  necessary  or 
proper,  although  such  acts  may 
have  constituted  a  trespass.     lb. 

3.  In  an  action  for  treble  damages 
under  §  1669,  Code  of  Civil  I»i-o- 
cedure,  there  can  only  be  a  rei'ov- 
eryfor  damages  happening  at  and 
after  the  time  of  disseisin  and 
whatever  is  recovered  must  be  the . 
consequences  of  tlie  foix:e  used  to 
evict.    lb. 

FORECLOSLTIE. 
1.  A  purchaser  on  a  sale  under  a 
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judgment  of  foreclosure  and  sale 
entered  on  default  of  all  of  the 
defendants,  adjudging  that  plaint- 
iff be  paid  out  of  the  proceeds  of 
sale  a  claim  for  a  sum  of  money 
theretofore  paid  by  him  as  interest 
on  a  prior  moitgage,  will  not  be 
relieyed  on  the  gi^ound  that  the 
complaint  did  not  allude  to  such 
claim,  and  made  no  demand  for 
relief  in  regard  to  it.  Hutchinson 
V.  Wall,  104. 
2.  A  decree  for  a  sale  of  property  in 
this  state  in  a  foreclosure  suit 
brought  in  the  court  of  chancery 
against  an  assignee  in  bankruptcy 
under  the  act  of  1841 ,  as  such  where 
the  assignee  was  duly  served  with 
summons,  etc.,  and  failed  to  ap- 
pear, defend  or  make  application 
for  relief,  is  not  void  because  of 
an  omission  to  procure  leave  of 
the  Federal  court,  to  sue  such  as- 
signee ;  and  a  sale  of  the  property 
under  such  decree  is  valid,  and 
furnishes  no  ground  for  rejection 
of  a  title  made  thereunder.  An- 
drews V.  Townshend,  140. 

FOREIGN  CORPORATION. 

Jurisdiction  of  action  by  non-resti- 
dents  against  foreign  corporation, 
on  causes  of  action  arising  toit/i- 
out  the  state. — An  action  under 
Lord  CampbeWs  act  for  a  death,  is 
an  action  in  tort,  and  if  the  death 
and  the  injuries  causing  it  occur 
unlhout  the  state  no  court  of  this 
state  has  jurisdiction  of  an  action 
therefor  by  a  non-resident  against 
a  foreign  corporation.  Seenobin- 
son  V.  Oceanic  Steam  Nav»  Co., 
108. 

FOREIGN  JUDGMENT. 
See  Judgment,  5. 

FRAUD. 

I.  Where  one  who  has  received,  and 
holds  in  a  fiduciary  capacity,  a 
sum  of  money,  insists  upon  re- 
taining and  does  retain  thereout, 
for  his  own  use,  a  portion  thereof, 
and  procures  a  sealed  assignment 


to  him  of  the  right  and  interest  of 
the  party  entitled  thereto  in  and 
to  the  whole  of  the  moneys  so  re- 
ceived and  held,  paying  at  the 
same  time  to  the  assignor  the  por- 
tion not  retained,  under  circum- 
stances wan*anting  the  conclusion 
that  the  assignment  was  not  will- 
ingly given,  but  was  procured 
through  the  will  of  the  lissignor 
being  subdued  by  fear  of  the  pos- 
sible loss  of  the  whole  amount, 
and  through  an  unfair  advantage 
taken  by  tne  assignee  of  the  posi- 
tion of  comparative  dependence  in 
which  the  assignor  was  placed. 
Held,  that  a  court  of  equity  will 
set  aside  the  assignment,  unless 
the  assignee  affirmatively  shows 
that  the  transaction  was  consistent 
with  perfect  good  faith  and  in- 
volved  no  unfair  advantage  as 
agmnst  the  assignor,  and  no  in- 
fluences tending  to  disturb  his 
judgment  or  force  upon  him  a 
concession  which  otherwise  he 
never  would  have  made.  Secor 
V.  Clark,  162. 

2.  In  the  case  at  bar,  the  assignor 
testified  in  relation  to  the  execu- 
tion of  the  assignment  sought  to 
be  set  aside,  as  follows :  **  I 
signed  the  assignment  because  I 
believed  that  Clark  would  use 
every  device  to  prevent  or  delay 
the  collection  of  the  money;  also 
because  I  believed  it  would  take 
some  time  to  recover  a  judgment 
against  him  for  the  monev,  and 
after  the  recoveiy  of  a  judgment 
I  feared  our  ability  to  collect  it ; 
and  I  thought  the  amount  was  too 
large  to  hazard  its  remaining  with 
him  pending  a  suit  for  its  collec- 
tion ;  and  ther^ore  I  unwillingly 
signed  the  assignment. "  Held,  in 
connection  witS  the  above  facts, 
sufficient  evidence  of  the  subdue- 
ment  of  the  tissignor^s  will.    lb. 

3.  An  attorney  prosecuting  an  action 
under  an  agrcement  that  he  should 
receive  a  certain  percentage  of  the 
recovery  for  his  compensation,  as- 
signed a  poition  of  his  claim  to 
the  extent  of  $10,000.  Thereafter 
the  attorney  died  leaving  a  will 
of  which  his  law  partner  was  ex- 
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ecutor.  Thereafter,  the  acfion 
was  settled  and  the  said  executor 
received  for  the  attorney's  compen- 
sation $25,000.  He  then  paicf  the 
attoniey^s  assignee  $8,500,  and 
took  the  assignment  above  men- 
tioned. Held,  that  there  was  a 
fiduciary  relation  between  the 
executor  and  the  assignee  of  the 
attoniey,  and  that  the  assignment 
to  the  executor  having  been  ob- 
tained under  the  circumstances 
above  stated  should  be  set  aside. 
lb. 

When  the  bringing  of  a  party  vnthin 
the  jurisdiction  of  the  court  by 
fraud  or  deceit  wUl  vitiate  Uie  ser- 
vice of  process.  See  Martin  v. 
Woodhall,  439. 

Judgments  by  confession  assailed  as 
fraudulently  obtained  as  also  gen- 
eral assignment  in  connection 
thercunth.  See  Smith  v,  Payne, 
461. 

GUARDIAN. 
See  Infants. 

INFANTS. 

1.  Parents  and  guardians  are  bound 
to  use  reasonable  care  to  protect 
infants,  non  sui  juris,  and  if  they 
fail  to  exercise  such  care  and  the 
infant  is  thereby  brought  into 
danger  and  suffers  injury  from 
the  negligent  act  of  another,  their 
negligence  is  deemed  the  negli- 
gence of  the  infant.  Ames  v. 
B^way&  Seventh  Are.  R.  B.  Co.,  3. 

2.  In  this  case  the  mother  allowed 
plaintiff,  an  infant  five  years  of 
age,  to  play  in  a  ceitain  court 
having  near  and  easy  means  of 
access  into  the  street,  telling  her 
not  to  leave  the  door.  The  infant 
went  into  the  street  and  was  there 
injured  through  the  negligence  of 
defendant's  servant.  Ifeld.  that 
the  question  whether  or  not  this 
permission  to  the  infant  to  play  in 
the  court,  without  continued  su- 
pervision or  protection  against 
her  going  outside  the  court  into  the 
street,  was  negligence  on  the  part 


of  the  mother,  was  properly  sub- 
mitted to  the  jury.     lb. 

Parties — right  of  general  guardian 
to  sue  for  infant  in  ejectment.  See 
Andrews  v.  Toumshend,  140. 

Section  829  Code  of  Civil  Procedure, 
who  not  debarred  frmn  testifying 
by  its  provisions,  one  for  whose 
benefit  the  "inisiness  in  relation  to 
which  the  evidence  is  givefi,  he  be- 
ing an  4nfant  is  not.  See  N.  Y. 
Smelting  &  Pcf.  Co.  v.  Lieb,  308. 

INJUNCTION. 

1.  An  injunction  order  suspending 
what  is  in  fact  the  general  and 
ordinaiy  business  of  a  corpora- 
tion, upon  the  ground  that  said 
business  is  unlawful  or  ultra  vires, 
is  void,  unless  granted  upon  notice 
to  the  proper  officer  of  the  corpo- 
i*ation,  as  provided  in  §  1^09  of 
the  Code,  without  regard  to  the 
question  whether  said  business  is 
or  is  not  illegal  or  ultra  vires. 
The  Mayor  etc.  v.  Starin,  153. 

2.  Where  the  injunction  oitler  is 
also  directed  to  an  ]ndi\idual 
joined  as  defendant  with  the  cor- 
poration, and  if  obeyed  by  him, 
would  suspend  the  geneiil  and 
oixlinaiy  business  of  the  corponi- 
tion,  such  order  is  void  as  to  said 
individual  defendant.     lb. 

3.  On  the  tiial  of  the  action  the 
court  received  evidence  as  to  the 
extent  of  injui^y  to  the  pci-manent 
value  and  adjud^d  that  such 
value  had  been  dmiinished  to  the 
amount  of  $10,000;  and  further 
adjudged,  that  after  sixty  days 
defendant  be  enjoined  and  re- 
sti*ained,  etc.,  unless  within  said 
sixty  days  they  paid  or  tendered 
to  plaintiff  the  said  sum  of  $10,000, 
and  a  certain  deed,  in  the  judg- 
ment provided  for,  to  be  executSi 
by  plaintiff.  Held,  no  eiTor.  Eno 
V.  Met.  El.  R'way  Co.,  313. 

Injunctive  relief,  granted  against 
acts  in  excess  of  privilege  ottrn  by 
mining  contracts.  See  Genet  v. 
Del.  &  Hudson  Canal  Co.,  27. 

Injunction  judgment,  suspending  op- 
eration of  pending  appeal.  See 
Id.,  290. 
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Injwiction  sought  by  atlachmeni 
creditors  cigainst  sheriff^  and  the 
judgment  creditors. — nights  and 
duties  of  a  general  assignee  in  re- 
gard to  fraudulent  judgments 
ctgainst  his  assignor.  See  Smith 
V.  Payne,  451. 

Municipal  ordinances. — Effect  of  a 
subsequent  ordinance  Jiiniting  the 
extent  of  an  improvement  author- 
ized by  a  prior  one  upon  a  con- 
tract made  under  such  prior  one 
for  the  doing  of  the  work  there- 
by authorized. — As  to  injunction 
against  co7itractor  enjoining  him 
against  prosecuting  his  work  ex- 
cept to  the  extent  authorized  by  the 
subsequent  ordinance.  See  Otten- 
dorfer  v.  Fortunato,  496. 

INSURANCE. 
(Life.) 

Where  several  parties  lay  claim,  to  the 
amount  due  on  policy  and  the  com- 
pany interpleads^  it  must  pay 
amount  due  on  policy  with  inter- 
est^ or  if  it  has  an  equitable  de- 
fence to  the  claim  for  interest,  re- 
main a  party  defendant.  See 
Sibley  v.  Equit.  Life  Ass.  Soc, 
274. 

Life  assurance  policy,  terms  and  con- 
ditions of  same,  and  the  proper 
and  legal  distribution  and  pay- 
ment oj  amount  as  provided  there- 
in. See  U.  S.  Trust  Co.  v.  Mu- 
tual Benefit  Life  Ins.  Co.,  412. 

(Marine.) 

Where  parties  having  a  demand 
against  the  owner  of  a  vessel  for 
money  disbursed  on  the  vessel 
and  commissions,  take  out  to  cover 
such  demand  an  open  policv,  loss 
payable  to  them  or  whom  it  may 
concern,  and  the  foUowin*^  day 
receive  a  letter  from  the  owner 
requesting  tliem  to  liave  the  ad- 
vances secured,  if  they  had  not 
already  done  so,  so  that  in  case 
of  loss  they  would  not  call  on  the 
owner  for  advances,  and  reply 
the  next  day  by  letter  stating  that 
they  had  covered  tho  amount,  the 
letters  amount  to  a  declaration  of 


trust,  or  to  an  agi^eement  that 
they  would  hold  the  policy  for 
the  owner,  and  apply  the  insur- 
ance money  to  the  payment  of 
the  demand  against  tiie  owner. 
Fhenix  Ins.  Co.  v.  Parsons,  423. 

See  Distribution. 

INTEREST. 

Award  for  lands  taken,  recovery  of 
with  interest  from  party  for  whose 
benefit  the  land  was  taken,  al- 
though such  party  had  deposited 
the  money  pursuant  to  an  order  of 
the  court.  See  Eno  v.  Met.  El, 
Rtnay  Co.,  95. 

Interpleader — Motion  in  nature  of— 

Conditions,  interest  on  principal 

from  the  time  it  is  claimed  to  run 

7nust  be  brought  into  court.    See 

Sibb^  V.  Equit.  Life  Ass.  Soc.,274. 

Machines,  damages  on  replevin  or 
trover  for  unlawful  detention  of, 
when  rcttrirted  to  interest  on  the 
value.  See  Jledmond  v.  Am.  Mfg. 
Co.,  372. 

INTERNATIONAL  LAW. 

In  this  case  Guzman  Blanco,  the 
defendant,  was  an  envoy  ex- 
ti'aordinaiy  and  minister  pleni- 
potentiary, duly  accredited  from 
Venezuela  to  Fi-ance,  and  re- 
cognized as  such  by  the  United 
States;  and  while  in  the  city  of 
New  York,  and  awaiting  early 
means  of  conveyance  from  New 
York  to  Fi-ance,  wsis  served  with 
a  summons  in  this  action,  and 
failing  to  make  any  appeamnce 
in  the  svction  a  judgment  was  re- 
covered against  him  for  the  sum 
of  $2,194,5:i6,  and  a  motion  was 
made  at  special  term  in  his  behalf 
to  vacate  and  set  aside  the  judg- 
ment and  to  vacate  and  set  aside 
the  service  of  the  summons  in  this 
action  on  the  ground,  that  when 
the  summons  was  served  he  was 
an  ambassador,  and  as  such, 
not  amenable  to  any  civil  action 
brought  against  him  in  this  state. 
ITehl,  that  the  service  of  the  sum- 
mons in  this  action,  made  upon 
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Guzman  Blanco,  and  the  judg- 
ment subsequently  entered  against 
him  basiid  upon  said  service,  are 
of  no  force,  and  are  void,  and 'are 
therefore  vacated  and  set  aside. 
Wilson  V.  Blanco,  682. 

INTERPLEADER. 

In  this  action  the  complidnant 
claimed  a  principal  sum  with 
interest  thereon  from  a  certain 
date  to  be  due  from  the  corpoiti- 
tion  defendant  upon  a  contract 
made  by  it.  That  defendant  an- 
swered the  complaint  admitting 
the  claimed  principal  sum  to  be 
due  under  the  contract  to  some 
person  and  that  it  had  been  due 
since  the  date  from  which  interest 
was  claimed;  but  alleging  that 
the  other  defendants  claimed  the 
sum  to  be  payable  to  them ;  that 
it  was  ignorant  of  the  rights  and 
interests  of  the  plaintiff  and  the 
other  defendants  in  said  sura  and 
of  their  eauities  in  respect  there- 
to, and  haa  no  means  of  ascertain- 
ing tbe  same;  that  it  had  not, 
since  the  piincipal  sum  became 
due,  been  able  to  make  payments 
to  any  one  with  safety,  and  tliat 
when  said  piincipal  sum  became 
due  it  was  ready  and  willing,  and 
had  ever  since  been  ready  and 
willing,  to  pay  the  same  to  the 
persons  liffhtfully,  lawfully  and 
justly  entitled  to  receive  it;  and 


prayino"  that  it  might  be  allowed 
to  pay  mto  <»ourt  the  said  princi- 
pal sum ;  that  thereupon  the  in- 
terest on  which  the  indebtedness 
arose  (a  policy  of  insurance)  be 
surrendered  to  it;  that  it  be  dis- 
charged from  all  liability  thereon 
and  that  plaintiff  and  other  de- 
fendants be  restrained  from  pros- 
ecuting any  action  against  it  on 
said  instrument  or  anything  con- 
nected therewith.  One  of  the 
other  defendants  also  answered. 
On  the  complaint,  the  two  an- 
swers, and  an  affidavit  which  set 
forth  no  additional  material  facts, 
the  corporation  defendant  moved 
at  a  special  term  held  at  chambers, 
for  the  relief  asked  for  in  its  an- 


swer. On  such  motion  the  court 
made  the  order  set  forth  in  the 
opinion.  The  order  imposed  no 
costs,  and  did  not  require  the  in- 
terest on  the  principal  sum  to 
be  brought  into  court.  BtM, 
(1st.)  That  the  court  had  no  pow- 
er to  discharge  the  corporation 
defendant  without  payment  of  the 
interest  claimed  as  well  as  the 
principal ;  that  if  it  had  an  equi- 
table defence  to  the  claim  for  in- 
terest, it  must  remain  a  party  to 
the  action  and  set  it  forth"  by 
answer.  (2d.)  That  the  order 
below  should  be  modified  by  re- 
quiring the  corpoi'ation  defen<lant 
to  pay  the  principal  sum  with 
interest  thei*eon  fiom  the  day 
from  which  it  w^as  claimed  to  the 
date  of  the  pavment  of  the  prin- 
cipal, (dd.)  That  the  order  as 
modified  should  be  affirmed.  Si(>' 
ley  V.  EquU.  Life  Ass.  Soc.^  214.. 

INTERROGATORIES. 

1.  An  order  sustaining  objections 
to,  and  disallowing  inten*ogatorie8 
is  appealable.  iTiorp  v.  BUey, 
254. 

2.  A  stipulation  by  the  objector  to 
interixigatories,  which  does  not 
beyona  peradventure  give  to  the 
prepounder  all  the  benefit  which 
IS  sought  to  be  obtained  by  the 
interr*)gatories,  and  which  they 
mifirht  give  or  avail  equally  as 
well  to  support  a  pleaded  de- 
fence, will  not  avail  to  sustain  an 
order  disallowing  su(?h  interroga- 
tories, they  being  pertinent  to  the 
issue  framed,     ih, 

3.  On  the  settlement  of  interroga- 
tories the  sufficiency  of  the  answer 
as  a  defence  is  not  to  be  consid- 
ered. The  pertinency  of  the  pro- 
posed interrogatories  to  the  issue 
as  made  is  alone  to  be  determined. 
lb. 

JITDGE'S  CHARGE. 

1.  When  the  court  in  its  charee  cor- 
rectly refers  to  some  parts  of  those 
requests  to  charge  which  it  had 
refused,  and  had  made  it  unneces- 
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sary  to  char^  other  parts  by  the 
way  in  which  it  described  the 
legal  liability  of  the  requestant, 
an  exception  without  specifying 
any  particular  omission  is  too 
general.  Hoe  v.  The  Mayor  etc,, 
298. 

2.  Where  under  the  instructions  of 
the  couit,  not  excepted  to,  the 
jury  reached  a  conclusion  evi- 
dently by  discriminations  made 
under  the  instructions,  the  result 
of  their  discriminations  is  not  to 
be  set  aside  solely  for  the  reason 
that  it  is  not  apparent  how  they 
arrived  at  the  result.  It  must  bo 
sustained,  if  under  the  whole 
charge  and  upon  tlie  whole  case, 
no  sufficient  reason  appears  to 
set  aside  the  verdict  Brown  v. 
Recknagel,  380. 

8.  In  this  case,  where  a  recoveiy 
was  sought  upon  a  contract  for 
medical  service  for  a  year,  at  a 
siVen  price,  the  trial  judge  held 
mat  the  defendant  had  not  proved, 
nor  given  evidence  that  tended 
to  prove,  that  he  had  the  right,  if 
dissatisfied,  to  withdraw  his  child 
from  plaintiff ^s  professional  treat- 
ment at  the  end  of  six  months,  as 
claimed  in  the  answer.  Enter- 
taining this  view,  and  the  answer 
admitting  a  contract  for  a  year, 
.tlie  judge  instructed  the  jury  to 
find  a  verdict  for  the  plaintiff  in 
the  sum  of  $350,  with  interest, 
which  remained  due  under  the 
contract  between  the  parties  as 
the  judge  assumed  it  was  proven. 
To  said  instruction  the  counsel  for 
the  defendant  excepted.  The  ex- 
ception is  untenable  because  it  is 
a  general  one,  and  because  on 
examination  of  the  evidence,  it  is 
found  to  be  insufficient  to  establish 
the  defence  in  the  particulars  stated 
by  the  judge.  If  there  was  any 
other  question  upon  which  the 
defendant  claimed  the  right  to 
go  to  the  jury,  it  should  have  been 

Sointed  out  for  consideration  by 
efendant^s   counsel.    Roberts  v. 
Lloyd,  333. 
4.  The  plaintiff,  an  infant  about  six 
years  old,  seeks  to  recover  dama- 
ges for  an  injury  to  his  hand  caused 
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by  defendant's  alleged  negligence 
in  leaving  a  derrick  on  tlie  street 
unfastened  and  unguai'ded.  At 
the  time  of  tlie  injury,  which  oc- 
curred on  a  Sundav,  the  plaintiff 
and  other  boys  hadf  been  playing 
in  the  street  in  the  vicinity  oi  the 
dernck,  and  plaintiff  sat  down  on 
the  drum  or  cylinder  of  the  derrick 
to  peel  some  peanuts.  While  in 
that  position  and  thus  occupied, 
some  boy  turned  the  wheel  of  the 
derrick,  and  the  plaintiff,  to  save 
himself  from  falling,  grasped  in- 
stinctively for  support,  and,  in 
doing  so,  his  hand  was  caught  in 
the  cogs  of  the  cog-wheel  of  the 
derrick  and  one  of  his  fingers  was 
crushed.  The  plaintiff  at  the  time 
was  in  charge  of  his  brother,  who 
was  eleven  yeai*s  old,  and  accus- 
tomed to  have  the  care  of  the 
plaintiff  on  the  street  by  the  direc- 
tion of  the  parents  of  plaintiff. 
The  tiial  judge  left  it  to  the  jury 
to  say  whether  the  plaintiff  was  or 
was  not  811%  juris,  whether  he  was 
or  was  not  guilty  of  contributory 
negligence ;  and  in  case  he  was  not 
8u%  iuris,  whether  the  plaintiff's 
brother  or  his  parents  were  or 
were  not  guilty  of  contributoiy 
negligence ;  and  in  regard  to  the 
negligence  of  the  defendant,  the 
trial  judge  left  it  to  the  jury  to 
say:  (I)  whether  the  derrick,  in 
the  condition  and  phice  where  it 
was  left  by  defendant,  was  or 
was  not  a  dangerous  machine  and 
likely  to  cause  injurj'  to  children 
if  left  unguarded  or  unfastened ; 
(2)  whether,  as  a  matter  of  fact,  it 
was  left  unguarded  or  unfastened 
or  both;  arid  (3),  if  it  was  both 
dangerous  to  children,  and  un- 
guarded and  unfastened,  whether 
mat  condition,  as  a  matter  of  fact, 
constituted  negligence  in  the  de- 
fendant. Held,  that  the  disposi- 
tion of  these  questions  by  the  trial 
judge  was.  under  all  the  circum- 
stances appearing  in  evidence,  as 
favorable  to  the  defendant  as  it 
could  expect;  that  there  was  no 
error  in  this  submission,  and  there 
was  sufficient  evidence  to  sustain 
the  same;  and  although  the  de- 
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fendant  produced  sufficient  evi- 
dence that,  if  believed  by  the  jury, 
would  sustain  a  veixlict  in  its  favor, 
but  the  result  was  only  to  create 
a  conflict  of  evidence  which  the 
juiy  had  to  determine.  That  tlie 
instructions  given  to  the  jury,  in 
their  entirety,  covered  all  tiiat  tlie 
defendant  was  entitled  to,  and  the 
exceptions  to  the  refusals  of  the 
judge  to  charge  differently,  are 
untenable.  Jonasch  v.  Standard 
Gas  Co.,  447. 

6.  The  complaint  in  this  action  al- 
leged that  the  plaintiff  **  wa.s  vio- 
lently stiiick  and  seriously  injured 
by  one  of  the  cars  of  the  defen- 
dant, and  through  its  negligence 
and  carelessness,  and  the  negli- 
gence and  carelessness  of  its  em- 
ployees or  servants"  the  injury 
was  caused,  etc.  This  allegation 
was  denied  by  the  defendant.  The 
court  charged  the  jui-y,  in  sub- 
stance, that  if  there  was  any  neg- 
ligence, it  must  be  found  u  the 
negligence  of  the  driver  of  the 
car,  and  for  his  negligence  the  de- 
fendant was  responsible.  To  this 
portion  of  the  charge  the  defen- 
dant excepted,  and  stated  as  the 
ground  of  the  exception,  that  there 
was  no  piYKif  that  the  driver  was 
the  defendant's  employee,  or  that 
it  was  i^sponsible  for  him.  Held, 
that  by  this  exception  to  the  charge 
the  attention  of  the  court  was 
dmwn  to  the  fact  that  there  was 
no  pix)of  that  the  driver  was  em- 
ployed by  the  defendant,  and  there 
being  no  evidence  that  the  driver 
was  employed  by  the  defendant, 
there  was  no  evidence  of  defen- 
dant's negligence,  and  for  this 
reason  the  judgment  was  reversed. 
■Cords  V.  ITiirdAve.  R.  R.  Co,,  570. 

Charge,  exception  to.  Request  to 
charge  exceptions  to  refusal,  strik- 
ing out  evidence,  exception  to  re- 
fusal, when  no  ground  presented 
thereby  for  refusal,  and  reasons 
therefor.  See  West  v.  Manhattan 
Ry  Co.,  690. 

CredUnlity  of  witness,  assftming  that 
of  two  witJiesses  for  the  defence 
one  or  the  other  must  be  responsi- 
ble to  the  defendant  by  reason  of 


an  accideni  complained  of  occur- 
ring through  the  defective  condilion 
of  the  sidewalk  in  front  of  his  par- 
ticular premises,  yet  that  fact  can- 
not be  used  by  the  jury  to  estimate 
the  credibility  of  either  in  particu- 
lar, therefore  a  refmal  to  charge 
that  the  defendant  has  a  right  of 
action  over  against  the  owner  of 
the  property  in  front  of  which  the 
(icddetU  occtirrcd  for  the  reim- 
bur.semtnt  of  any  verdict  rendered, 
is  not  error.  See  HiHesum  v.  The 
Mayor,  696. 

JUDGMENT. 

1.  The  notice  of  entir  of  judgment 
or  order  may  be  mdorsed  upon 
the  copy  judgment  or  onier  served 
therewith,  and  if  the  papers  so 
served  taken  as  a  whole,  contain 
an  indorsement  showing  the  name 
and  addi*ess  of  the  attorney  of  the 
prevailing  party  as  prescribed  by 
rule  2  of  the  General  Rules,  it  is 
sufficient,  because  the  rule  does 
not  require  that  these  matters 
shall  be  stated  more  than  once 
upon  the  same  paper  or  set  of 
papers.     Harnett  v.  Westoott^  129. 

2.  The  principal  questions  of  law 
considered  and  decided  in  this 
case  were  the  following :  Had  the 
plaintiff,  who  is  the  wioow  of  Cor- 
nelius P.  Jouitlan,  one  of  the  heirs 
at  law  of  John  Jourdan,  an  in- 
choate right  of  dower  in  the  share 
of  her  husband  as  sm*h  heir  at 
law,  in  til e  real  estate  of  M'hich 
tlie  said  John  Jourdan  died  seizeil. 
and  also  during  the  pendency  of 
an  action  brought  by  Maix^lla  C. 
Jourdan,  the  widow  of  said  John 
Jourdan,  for  the  admeasurement 
of  her  dower  in  the  lands  of  which 
her  husband  died  seized.  Held, 
that  the  plaintiff  had  such  inchoate 
right  of  dower.  Upon  this  con- 
clusion as  to  the  right  of  the  plaint- 
iff, could  she  be  deprived  of  it  by  a 
judgment  in  the  said  action  bit>ught 
by  the  said  Marcel  la  C.  Jourdan  for 
the  admeasurement  of  her  dower 
in  the  said  real  estate,  unless  she 
was  made  a  party  to  said  action. 
Held,  that  she  could  not  be  deprived 
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of  such  right  by  a  judgment  in  an 
action  wherein  she  was  not  made 
aparty.    Jourdan  v.  Haran^  185. 

3.  The  final  judgment  in  this  case  en- 
joined the  defendant  from  doing 
certain  things.  Defendant  appeal- 
ed from  the  judgment  to  the  gener- 
al term,  where  it  was  affirmed  and 
thereupon  appealed  to  the  Court 
of  Appeals — on  motion  upon  no- 
tice to  the  plaintiff,  defendant 
obtained  an  order  suspending, 
pending  the  appeal  to  the  Couit 
of  Appeals,  the  operation  of  the 
judgment  so  far  as  it  contained  an 
mjnnction  against  the  defendant 
upon  certain  conditions.  Held, 
(1).  That  ihe  court,  by  reason  of 
its  inherent  power  in  respect  of  its 
own  judgment,  had  power  to  stay 
proceeding  upon  the  judgment, 
or  that  might  be  taken  to  enforce 
it.  But  (2)  that  it  had  no  pow- 
er so  to  suspend  the  operation  of 
the  judgment  as  to  relieve  the  de- 
fendant from  the  duty  of  obeying 
the  judgment  therem  containeu 
pencung  an  appeal  therefrom .  Qe- 
net  y.  Delaware  &  Hudson  Canal 
Co.,  290. 

4.  An  error  in  entering  judgment 
against  one  of  two  contractors  (the 
oUier  not  having  been  served), 
upon  a  general  verdict  against 
the  one  who  litigated,  can  be  rem- 
edied by  motion  only.  Sternber- 
ger  v.  Bemheimer,  323. 

5.  The  plaintiff  to  prove  his  cause 
of  action,  offered  in  evidence  an 
exemplified  copy  of  a  poition  of 
the  record  of  the  Court  of  Com- 
mon Pleas  of  Noithanipton  county, 
commonwealth  of  Pennsylvania. 
It  was  there  stated  that  among  the 
records  of  that  court  (it  is  thus  con- 
tained) ••  Continuance  Docket,  en- 
try of  December  term  1877,  Lewis 
M.  Teel  vs.  Abraham  Yost,  D.  S. 
B.  $2,268.00.  And  now,  JanV  14, 
1878,  a  single  bill  under  the  hand 
and  seal  ot  the  defendant,  dated 
Jan'y  12,  1878,  wherein  he  prom- 
ises to  pay  to  the  plaintiff,  or  or- 
der, one  year  after  (late  twenty-two 
hundred  and  sixty-eight  dollars, 
containing   a  clause  authorizing 


the  entry  of  judgment,  waiving 
stixy  of  execution,  with  ten,  i)er 
cent  for  collection  fees,  is  pro- 
duced hereto  to  have  judgment 
entered  thereon ;  wherefore  judg- 
ment." With  the  exception  of 
some  assignments,  this  is  the 
whole  transcript  of  the  record. 
In  this  case,  it  appears  that  the 
note  upon  which  the  judgment 
was  based  became  payable  Janu- 
ary 12, 1879,  while  the  proceeding 
or  record  claimed  as  a  judgment, 
is  of  the  date  of  January  14, 1878. 
There  was  no  evidence  of  any  law 
in  Pennsylvania,  that  would  au- 
thorize a  judgment  to  be  entered 
upon  a  note  that  had  a  year  to  run, 
or  that  would  in  any  way  explain 
the  meaning  of  this  record.  Held, 
that  this  record  was  not  evidence 
of  any  judgment  in  favor  of  the 
plaintiflf  ana  against  the  defend- 
ant for  any  sum  of  money,  and 
would  not  justify  a  presumption 
that  any  question  was  adjudicated 
between  the  parties.  The  first 
requisite  of  a  judgment  was 
wanting.  A  judgment  is  defined 
to  be  •*  a  conclusion  of  law  upon 
facts  found  or  admitted  by  the 
parties,  or  upon  a  default  in  the 
coui'se  of  a  suit;  a  decision  or 
sentence  of  the  law  ^iven  b}'  a 
court  of  justice  or  other  compe- 
tent liibunal,  as  the  result  of  pro- 
ceedings instituted  thei*ein  for  the 
redress  of  an  injuiy."  In  this  case 
the  absence  of  process  to  bring  the 
defendant  before  the  court,  and  of 
any  order  or  decree  which  can  be 
deemed  an  adjudication,  and  the 
absence  of  any  proof  of  tlie  law 
or  of  the  practice  of  the  state  of 
Pennsylvania  that  provided  that 
such  a  record  was  in  effect  an  ad- 
judication, the  evidence  was  insuf- 
ficient to  establish  that  the  plaintiff 
had  recovered  a  judgment  against 
the  defendant,  and  plaintiff  having 
failed  to  prove  the  cause  of  action 
set  forth  m  his  complaint,  the  com- 
plaint should  have  been  dismissed. 
Teel  V.  Yost,  456. 
Foreclosure — Purchaser  when  not  re- 
lieved  by  reason  of  judgment  dir 
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reding  payment  of  a  claim  not 
alluded  to  in  the  complaint.  See 
Hutchinson  v.  Wall,  104. 

Injunction — Judgment  to  become  op^ 
erative  only  in  event  of  defendants 
declining  to  avail  themselves  of  a 
grace  or  privilege  tendered  by  ii ; 
effect  of  granting  the  graoe^  ^  See 
Eno  V.  MeL  EL  Kway  Co.,  313. 

Judgments  by  confession  assailed  as 
fraudulently  obtained;  as  also 
general  assignment  in  connection 
therewith. — Injunction  sought  by 
attachment  creditors  against  sheriff 
and  the  judgment  creditors.  Rights 
and  duties  of  a  general  assignee  in 
regard  to  fraudident  judgments 
against  his  assignor.  See  Smith 
V.  Payne,  451. 

JURISDICTION. 

1.  No  court  of  the  state  of  New 
York  hsis  jurisdiction  over  an  ac- 
tion for  damages  brought  by  a 
non-resident  thereof  against  a  for- 
eign corpoi*ation  upon  a  cause  of 
action  arising  without  the  state. 
Robinson  v.  Oceanic  Steam  Nav. 
Co.,  108. 

2.  A  cause  of  action  to  recover  dam- 
ages for  the  death,  on  an  English 
vessel  owned  by  an  English  cor- 
poration, on  the  high  seas,  of  a 
passenger  being  carried  on  such 
vessel  under  a  contract  of  carriage, 
which  death  was  caused  by  the  col- 
liding on  the  high  seas  of  that  ves- 
sel with  another,  is  not  a  cause  of 
action  for  damages  for  a  breach  of 
contract  to  cany  safely,  but  is  an 
action  in  tort  under  Lord  Canip- 
belPs  act,  and  arises  out  of  the 
state  of  New  York.  No  court  of 
this  state  has  jurisdiction  over  an 
action  brought  by  a  non-resident 
thereof  on  such  a  cause  of  action 
against  such  coi'poi'ation  —  The 
transitoiy  nature  of  the  cause  of 
action  does  not  give  such  jurisdic- 
tion,    lb. 

3.  Letters  of  aiiministmtion  issued 
by  a  surrogate  of  this  stiUe  to  a 
non-resident  thereof,  do  not  in- 
vest such  non-resident  with  the 
character  of  a  resident  of  this 
state  for  the  purposes  of  an  ac- 


tion against  a  foreign  corporation. 
Notwithstanding  tJie  issue  of  such 
lettei's,  he  still  remains  a  non- 
resident.*   lb. 

4.  A  waiver  of  such  a  want  of  juris- 
diction does  not  flow  from  the  fact 
that  the  defence  is  not  set  up  in  the 
answer.    lb. 

5.  Such  want  of  jurisdiction  may  be 
brought  to  the  attention  of  the 
court  at  anytime  on  motion,  e.  g., 
by  a  motion  at  special  term  to 
set  aside  the  summons  and  to  dis- 
miss the  complaint  for  such  want, 
even  after  issue  joined  by  an  an- 
swer not  setting  up  such  defense. 
And  the  court  may  then,  by  grant- 
ing the  motion,  declare  to  the  par- 
ties that  for  that  reason  no  further 
proceedings  should  be  taken.    lb. 

6.  The  gi*anting  of  such  a  motion 
does  not  violate  section  2,  article  4. 
of  the  Constitution  of  the  United 
States.     lb. 

7.  The  i*ule  is  well  settled  as  a  mat- 
ter of  law,  that  if  a  defendant  be 
brought  within  the  jurisdiction  of 
the  court  by  any  fi-aud  or  deceit, 
the  service  of  civil  process  upon 
such  defendant  will  be  set  a^^ide 
(see  cases  cited  in  the  opinion  of 
the  court).  Martin  v.  Woodhall, 
439. 

8.  Under  this  general  rule  it  was 
held  in  the  case  of  Lagrave,  14 
Abb.  N.  8.  333,  that  a  party 
brought  within  the  jurisdicrtion 
of  the  court,  by  requisition  or  ex- 
ti-adition  on  a  criminal  charge 
V'hirh  is  a  mere  pretext,  is  not 
liable  to  the  service  of  civil  pi-o- 
cess  at  the  suit  of  those  who 
caused  him  to  be  so  brought ;  but 
in  Ad  nance  v.  J^ejave,  59  N.  Y'. 
110,  it  was  held  by  the  Court  of 
Appeals  that,  while  parties  par- 
ticipating in  bad  faith  in  procur- 
ing the  extradition  of  defendant 
for  the  purpose  of  arresting  him 
on  civil  pitKjess  when  brought 
within  the  jurisdiction  of  tlio 
court,  may  not  be  allowed  to  re- 
ceive an  advantage  from  their 
wrongful  acts,  this  rule  does  not 
apply  to  creditors  and  others  not 
concerned  in  the  trick  or  device  by 
which  the  defendant  was  brouglit 
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witliin  the  jurisdiction.  As  against 
them  the  defendant  cannot  raise 
the  question  that  the  offence  with 
which  he  was  charged  in  extradi- 
tion proceedings  was  not  within 
the  treaty  between  our  govern- 
ment and  the  government  from 
whose  territory  he  was  extradited, 
or  that  the  latter  government  was 
deceived  or  defrauded.    lb, 

9.  Held,  in  the  case  at  bar,  that  a  de- 
fendant, in  order  to  sustain  the 
objection  that  she  was  brought  by 
criminal  proceedings  and  against 
her  will  within  the  civil  jurisdic- 
tion of  the  courts  of  this  state, 
must  establish  two  things,  viz. : 
(1)  That  the  criminal  proceed- 
ings were  instigated  by  the  credi- 
tor or  person  who  attempts  to 
subject  her  to  the  civil  jurisdic- 
tion, and  (2)  that  such  creditor 
or  person  was  guiltv  of  a  wrong- 
ful act  in  the  instigation  of  the 
criminal  proceedings.     lb, 

10.  The  defendant  wlioll^  failed  to 
establish  the  second  point,  even  if 
it  be  conceded  that  slie  sufficiently 
established  the  first.  For  all  that 
appeal's  the  warrant  of  extradition 
was  in  strict  compliance  with  the 
law  and  the  treaties,  and  the  de- 
fendant may  have  been  guilty  of 
the  very  oficnce  charged  against 
her  and  for  which  she  was  brought 
back.  She  nowhere  claimed  that 
she  was  innocent  of  the  offence  for 
which  she  was  extradited,  or  that 
the  offence  charged  against  her 
was  not  covered  by  the  Taw  or  the 
treaties.  In  view  of  all  this,  and 
in  the  absence  of  evidence  show- 
ing bad  faith,  it  cannot  be  held 
that  the  parties  who  set  on  foot 
the  criminal  proceedin^fs  were 
guilty  of  a  wrong  act  in  doing  so. 
76. 

11.  In  this  case,  Guzman  Blanco, 
the  defendant,  was  an  envoy  ex- 
traordinary and  minister  pleni- 
potentiary, duly  accredited  fi*om 
Venezuela  to  France,  and  recog- 
nized as  such  by  the  United  States ; 
and  while  in  the  city  of  New 
York,  and  awaiting  early  means 
of  conveyance  fi'om  New  York  to 
France,  was  served  with  a  sum- 


mons in  this  action,  and,  failing  to 
make  any  appearance  in  the  ac- 
tion, a  judgment  was  recovered 
against  him  for  the  sum  of 
$2,194,536,  and  a  motion  was 
made  at  special  term  in  his  be- 
half to  vacate  and  set  aside  the 
judgment  and  to  vacate  and  set 
aside  the  service  of  the  summons 
in  this  action,  on  the  ground  that 
when  tlie  summons  was  served  he 
was  an  ambassador,  and  as  such, 
not  amenable  to  any  civil  action 
brought  against  him  in  this  state. 
Ueldt  that  the  semce  of  the  sum- 
mons in  this  action,  made  upon 
Guzman  Blanco,  and  the  judgment 
subsequently  entered  against  him 
based  upon  said  service,  are  of  no 
force,  and  are  void,  and  are  there- 
fore vacated  and  set  aside.  Wil- 
son V.  Blanco,  682. 

LANDLORD  AND  TENANT. 

1.  The  lessee  of  demised  premises 
cannot  maintain  an  action  for  for- 
cible entry  and  detainer  against 
the  lessee,  by  reason  of  his  wife^s 
being  compelled  by  force  used  by 
the  lessor,  or  his  agents,  to  leave 
the  demised  premises.  Labro  v. 
Campbell,  70. 

2.  Where  attention  to  his  comfort 
and  the  health  of  his  wife  and 
child  are  the  sole  moving  causes 
for  the  removal  by  a  lessee  from 
demised  premises,  an  action  for 
forcible  entry  and  detainer  will 
not  lie  a^inst  the  lessor  for  acts 
done  by  liim  or  his  agents  render- 
ing such  attention  nece?«sary  or 
proper,  although  such  acts  may 
nave  constituted  a  trespass.    lb. 

3.  In  an  action  for  treble  damages 
under  §  1669,  Code  of  Civil  Pro- 
cedure, there  can  only  be  a  recov- 
ery for  damaofes  happening  at 
and  after  the  time  of  disseisin,  and 
whatever  is  recovered  must  be  the 
consequences  of  the  force  used  to 
evict,    lb. 

Mining  contract — construction  of— 
lessee  of  mines,  as  to  rights  of,  ir- 
respective  of  express  stipulation. 
See  Genet  v.  Del,  <fc  Hudson  Canal 
Co,,  27. 
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Canlributory  negligence — Tenants  of 
floors  under  a  common  lamllordr— 
Failure  of  one  to  exercise  a  power 
he  possesffcdf  and  which  he  was 
under  contract  with  the  landlord  to 
exercise,  unihout  which  failure  the 
injury  to  him  could  not  have  hap- 
pened, e,  g.,  shutting  off  Croton 
water,  constitutes  contributory  neg- 
ligence. See  Walker  v.  Globe  etc. 
Co.,  431. 

LEASE. 
See  Landlord  and  Tenant. 

LETTERS  OF  ADMINISTRA- 
TION. 

See  Executors  and  Administra- 
tors. 

LIMrrATION  OF  ACTIONS. 

Plaintiff  brought  an  action  in  Sep- 
tember 18B6,  to  recover  for  services 
SeiiEormed  from  April,  1880,  to 
uly,  1881,  and  one  of  the  defences 
set  up  in  the  answer  was  the  statute 
of  limitations,  yet  plaintiff  went  to 
trial  without  asking  to  amend  his 
complaint,  and  on  the  trial  was 
allowed,  the  defendant  objecting, 
to  amend  his  complaint  by  alleging 
'*that  he  was  not  to  be  paid  for 
his  services  until  the  defendant 
was  able  to  pay  running  expenses, 
and  was  also  allowed  to  prove, 
defendant  still  objecting,  that  the 
defendant  became  able  to  pay  its 
running  expenses  on  the  1st  day 
of  Januaiy.  1883."  Held,  that  the 
motion  to  amend  should  have  been 
denied  on  the  ground  of  the  plaint- 
iff^s  laches  in  moving  for  amend- 
ment. It  is  no  answer  that  the 
defendant  was  not  misled  in  his 
defence.  The  plaintiff's  motion 
should  have  been  denied .  Another 
reason  for  reversal  is,  that  against 
the  objection  of  the  defendant,  the 
plaintiff  was  allowed  to  show  that 
defendant  became  able  to  pay 
running  expenses  in  1883.  This 
w»is  the  reception  of  evidence  on 
an  issue  not  presented  by  the  com- 
plaint, in  other  woi*ds,  the  com- 


plaint as  amended  did  not  state  the 
cause  of  action  on  which  plaintiff 
recovei'ed.  That  the  defendant 
became  able  to  pay  its  running 
expenses  was  a  condition  prece- 
dent, which  should  have  been  al- 
leged in  the  complaint,  and  it  was 
en*or  to  admit  evidence  of  such 
material  fact  or  condition  not  so 
alleged.  Johnson  v.  Am.  Writing 
MaSiine  Co.,  500. 
Void  or  voidable  tax  lease,  possession 
under,  effect  of  on  owner — Statute 
of  limitations,  when  it  begins  to 
run — Matters  not  constituting  claim 
outside  of  a  tax  lease — Unequivo- 
cal hostile  claim  necessary.  See 
Dohcrty  v.  Matsell,  76. 

See  Adverse  Possession. 

LIS  PENDENS. 
See  Judgment,  2. 

LORD  CAMPBELL'S  ACT. 
See  Jcuisdictiun. 

MANDAAIUS. 

Mandamus, "allemative  requiring  de- 
fendant as  clerk  of  arrears  to  ac- 
cept in  payment  of  the  taxes  for  the 
years  1869  and  1870,  oti  premises 
owned  by  the  relator  the  amount  of 
such  taxes,  uHth  interest,  etc.,  to 
cancel  and  deliver  receipted  bills 
for  the  same  ^r  show  cause,  etc. 
See  Feople  ex  rel.  Clason  v.  Cody, 
180. 

See  Taxes  and  Assessments. 

MASTER  AND  SERVANT. 

Defendants  were  owners  of  a 
dog,  which  to  their  knowled^ 
was  savage  and  prone  to  bite 
human    beings,  and  which  was 

I  kept  by  them  chained.  Plaintiff 
at  the  suggestion  of  a  fellow  ser- 
vant, with  the  view  of  making  the 
dog  familiar  with  him  by  feeding 
the  dog,  voluntarily,  and  with 
knowledge   of   his   propensities. 
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went  within  his  reach  and  was 
by  him  severely  bitten.  Held  that 
tlie  suggestion  of  the  fellow  ser- 
vant dill  not  enlarge  the  responsi- 
bilities, there  being  no  pi*oof  that 
the  suggestion  was  within  the 
scope  of  his  employment,  or  was 
prompted  or  authorized  by  de- 
fendants. Werner  v.  WirUerbo^ 
torn,  126. 
When  the  queHions  whether  a  servant 
had  accounted  to  his  employer  for 
traveling  expenses  or  had  refused 
to  account,  or  the  accounting  had 
been  waived,  must  be  submitted  to 
the  jury.  See  Fenney  v.  Kalden- 
berg,  178. 

MAXIMS. 

Aequali  jure  melior  est  conditio  j^os- 

sidentis,  352. 
Dos  de  dote  peti  non  debet ^  188,  207. 
Volenti  non  fit  vijuria,  128. 

MINING  CONTRACT. 
See  Contracts,  6. 

MONEY  HAD  AND  RECEIVED. 

1.  An  action  for  money  had  and 
received  to  and  for  the  use  of  the 
plaintiff,  is  an  action  at  law  on 
contract  tnable  before  a  jury. 
Halsey  v.  ^adesmen's  Nat,  Bk,,  7. 

2.  Where  money  is  voluntarily  paid 
by  mistake,  a  n<^ification  of  the 
mistake  and  a  demand  of  payment 
back  are  prerequisite  to  an  action 
for  money  had  and  received  to  re- 
cover it.    lb, 

MORTGAGE. 

1.  Where  one  owning  land  on  which 
he  had  given  a  mortgage  to  secure 
his  bond,  conveys  it  to  another 
subject  to  the  mortgage,  and  sub- 
sequently pays  off  the  mortgage, 
he  is  entitled  to  be  subrogateato 
the  right  of  the  mortgagee  as  to 
the  land  as  against  the  grantee, 
although  the  grantee  did  not  as- 
sume the  moitgage,  and  so  also 


as  against  any  subsequent  grant- 
ees, other  than  himself,  deriving 
title  through  his  gmntee,  although 
their  conveyances  did  not  in  words 
convey  subject  to  the  moitgage; 
but  if  his  gi*!intee  re-convey  to 
him,  such  said  right  of  subix)- 
gation  is  thei-eby  extinguished. 
Weeks  v.  Oarvey,  557. 
2.  A  subsequent  conveyance  by  him 
and  agreement  between  him  and 
that  grantee,  whereby  he  cove- 
nanted, on  the  happening  of  cer- 
tain events,  to  convev  to  the  son 
of  that  grantee  (neither  the  con- 
veyance nor  the  agreement  re- 
ferring in  anv  manner  to  the 
mortgage),  will  not  invest  him 
with  any  right  of  subrogation 
upon  his  afterwards  paying  off 
the  moitgage.    lb. 

See  Foreclosure. 

MUNICIPAL  CORPORATION. 

Negligence — Municipal  corporation 
— ihtty  as  to  keeping  covering  in 
street,  after  adoption,  in  repair. 
See  Roe  v.  The  Mayor,  298. 

Municipal  ordinances — Effect  of  a 
subsequent  ordinance  limiting  the 
extent  of  an  improvement  author- 
ized by  a  prior  one  upon  a  contract 
made  wnder  such  prior  one  for  the 
doing  of  the  work  thereby  author- 
%zed--As  to  injunction  against 
contractor  enjoining  him  against 
prosecuting  his  work  except  to  the 
extent  authorized  by  the  subsequent 
ordinarice.  See  Ottendorfer  v. 
Fortunato,  495. 

See  Neglioence,  6. 

NEGLIGENCE. 

1.  Parents  and  guardians  are  bound 
to  use  reasonable  care  to  protect 
infants,  non  sui  juris,  and  if  they 
fail  to  exercise  such  care  and  the 
infant  is  thereby  brought  into 
danger  and  suffers  injuiy  from  the 
negligent  act  of  another,  their 
negligence  is  deemed  the  negli- 
gence of  the  infant.  Ames  v. 
B^way  &  Seventh  Ave.  B.  B.  Co.,S. 
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2.  In  this  case  the  mother  allowed 
plaintiff,  an  infant  five  years  of 
age,  to  play  in  a  certain  court 
h^'ing  near  and  easy  means  of 
access  into  the  street,  telling  her 
not  to  leave  the  door.  The  infant 
went  into  the  street  and  was  there 
injured  through  the  negligence  of 
defendant's  servant.  HM,  that 
tiie  question  whetlier  or  not  this 
permission  to  the  infant  to  play 
ni  tlie  court,  without  continue<l 
supervision  or  protection  against 
her  going  outside  the  court  into 
the  street,  was  negligence  on  the 
part  of  the  mother,  was  properly 
submitted  to  the  jury.     lb. 

3.  Defendants  wei*e  owners  of  a  dog, 
which  to  their  knowledge  was 
savage  and  prone  to  bite  human  be- 
ings, and  wliich  was  kept  by  them 
chained.  Plaintiff,  at  the  sugges- 
tion of  a  fellow  servant,  ami  with 
the  view  of  making  the  dog  famil- 
iar with  him  by  feeding  the  dog, 
voluntarily,  and  with  knowledge 
of  his  propensities,  went  within 
his  reach  and  was  by  him  sevei*ely 
bitten.  Held,  (1)  That  the  keep- 
ing of  the  dog  was  not  unlawful, 
he  being  properly  restrained  so 
that  pers(>ns  pursuing  their  ordi- 
nary or  lawful  avocations  were 
not  exposed  to  danger.  (2)  That 
the  suggestion  of  the  fellow  ser- 
vant diilnot  enlarge  the  responsi- 
bilities of  defendants,  there  being 
no  pi*oof  that  the  suggestion  was 
witliin  the  scope  of  nis  employ- 
ment, or  was  prompted  or  authori- 
zed by  defendants.  (3)  That  in 
either  event,  the  plaintiff  could  not 
recover,  the  maxim  volenti  nonJU 
injuria^  being  applicable.  Wer- 
ner V.  WinterooUom^  126. 

4.  In  an  action  brought  by  plaintiff 
who  was  employed  by  a  stevedore 
engaged  in  unloading  coal  from 
one  of  defendants  boats,  for  inju- 
ries alleged  to  have  been  sustained 
by  plain  tiff  throujjh  the  negligence 
of  defendants,  in  the  manage- 
ment of  the  derrick  used  in  unload- 
ing said  cai'gn  of  coal,  Held^ 
though  it  appeared  that  the  steve- 
dore was  employed  by  defendants 
as  such  stevedoi'e,  to  unload  said 


coal,  and  the  derrick  and  its  appur- 
tenances used  for  that  purpose, 
belonged  to  said  stevedore,  yet  it 
was  competent  for  plaintiff  to  show 
that  the  unloading  was  to  proceed 
according  to  a  ceitain  custom,  and 
that  it  wafi  part  of  the  custom  for 
the  captain  of  the  boat,  or  some 
one  specially  designated  by  him 
for  that  purpose,  in  the  interest  of 
the  boat,  to  attend  to  the  guy  rope 
and  to  direct  the  movements  of  the 
boy  who  managed  the  hoist  horse. 
KUroy  y.  Dd.  4b  Hudson  Canal 
Co.,  138. 

.  Where  the  question  of  the  negli- 
gence of  the  conductor  in  starting 
a  car  depends  on  the  inferences 
to  be  drawn  fix>m  surrounding  cir- 
cumstances, the  case  should  go  to 
tlie  jui-y.  EoU  v.  Foriy-seeond  St. 
etc.,  B.  R.  Co.,  151. 
.  The  work  assigned  by  defendant 
to  plaintiff,  was  the  uncoupling  of 
cars  while  they  were  slowly  mov- 
ing upon  the  rails.  At  the  time 
the  injury  was  sustained,  he  was 
proceeding  to  uni^uple  cars,  in 
such  manner  as  he  had  been  pre- 
viously instructed.  He  stepped 
with  his  left  foot  u})on  the  trac^k, 
raising  his  left  arm  to  uncouple 
the  cara.  His  left  foot  fell  into  a 
hole  between  the  rails,  which  caus- 
ed his  body  to  fall  until  his  left  arm 
was  caught  between  the  bumpers 
of  the  cat's,  and  as  thus  caught,  he 
moved  or  was  moved  some  dis- 
tance beyond  this  hole,  while  the 
cara  were  moving,  and  the  injuiy 
was  sustained,  I'esulting  in  the  loss 
of  the  arm  of  plaintiff.  The  neg- 
ligence of  defendants  in  tlie  prem- 
ises was  predicated  and  claimed 
on  the  gi'ound,  that  it  was  their 
duty  to  keep  the  place  where  the 
hole  was.  in  such  state  and  condi- 
tion that  the  plaintiff  in  the  course 
of  the  work  and  duty  assigned 
to  him,  would  not  fall  therein. 
Held,  that  it  was  the  duty  of  the 
defendants  to  have  a  covering  over 
the  hole  or  pit.  that  would  protect 
the  servant  who  was  working 
above  the  same.  At  the  le-ast,  it 
was  for  the  jury  to  say  whether 
tlie  defendant  had  useo  due  diU- 
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gence  in  respect  of  its  duty  to 
provide  a  safe  cover  or  covering 
over  this  hole  or  pit.  It  was  not 
a  risk  of  the  plaintiff  ^s  emplov- 
ment,  which  he  took  upon  himself 
when  he  chose  to  enter  the  employ- 
ment of  the  defendant.  The 
plaintiff  had  no  reason  to  believe 
that  the  track  wzis  not  safe  at  all 
times  when  he  was  called  to  step 
upon  it  in  the  performance  of  his 
work,  or  that  there  was  any  risk 
or  danger  to  him  in  doing  so. 
Whether  the  plaintiff  was  guilty 
of  contributory  negligence,  was-  a 
question  for  the  detei'mination  of 
the  jury.  Filbert  v.  Del,  &  Hud- 
son Canal  Co,,  170. 

7.  Although  negligence  may  be  pre- 
dicated upon  a  dangerous  rate  of 
speed  in  ti'avel,  vet  ordinary  cau- 
tion and  care  calls  for  the  reguhi- 
tion  of  the  speed  and  the  control 
of  the  horses  of  a  street  car,  in 
reference  to  pereons,  that  ordinary 
prevision  may  or  should  anticipate 
may  be  endangered.  If  the  dan- 
ger arises  from  the  sudden  and 
unexpected  and  not  to  be  antici- 
patea  presence  of  a  person  before 
the  horses,  any  rate  of  speed  is  not 
of  itself  negligence.  AfcCann  v. 
Sixth  Ave.  S.  S.  Co.,  282. 

8.  A  driver  in  regulating  the  speed  of 
his  horses,  is  not  csiTled  upon  to 
expect  the  occurrence  of  the  unu- 
sual, as  in  the  particularly  excep- 
tional facts  in  this  case,  wliere  the 
plaintiff  jumped  from  another  car, 
directly  before  the  horses.     /5. 

9.  Conceding  that  the  selection  by  a 
municipal  corporation  of  a  cover- 
ing for  a  gutter  in  a  street  which 
was  likely,  beyond  doubt,  to  be 
dangerous  and  unfit  for  travel 
on  it,  was  a  proper  use  of  its  dis- 
cretion for  an  eiTor  in  the  exercise 
of  which  it  would  not  be  liable,  yet 
after  having  selected  such  cover- 
ing it  is  bound  to  keep  it  in  repair 
and  ^ood  order,  and  is  liable  for 
any  injuries  resulting  from  the 
neglect  of  that  duty.  Boe  v.  The 
Mayor,  298. 

10.  \i  such  covering  becomes  worn 
and  smooth  so  lis  not  to  furnish  a 
safe  foot-hold  and  to  be  dangerous 


to  those  stepping  on  it  at  all  times, 
and  especially  if  it  be  wet  and 
muddy,  the  fact  that  an  injury  re- 
sults trom  the  conjoint  causes  will 
not  relieve  the  corporation  from 
liability  therefor.     lb. 

11.  In  this  case  it  being  consistent 
with  the  testimony  that  the  paity 
injured  (a  child)  by  being  run 
over  by  one  of  defendant's  cars, 
came  into  contact  with  the  hoi'ses 
at  the  side  so  suddenly  that  the 
consequences  were  uilavoidable, 
it  was  Held,  tliat  the  complaint 
was  propei'ly  dismissed.  Cords 
V.  Tfiird  Ave.  B,  B.  Co.,  319. 

12.  Upon  tlie  question  of  defendants 
negligence  and  plaintiff's  contrib- 
utory negligence  this  case  was  one 
for  the  consideration  of  the  jury. 
Under  chapter  186,  of  the  laws  of 
1879,  tlie  ambulance  was  entitled 
to  the  right  of  way  as  against  the 
ice  wagon,  and  the  plaintiff,  in  a 
certain  aspect  of  tlie  case,  had 
a  right  to  assume  that  defen- 
dant's driver  would  pay  proper 
heed  to  the  ringing  of  the  ambu- 
lance bell  and  {Miiintiff  ^s  shouting. 
Byrne  v.  Knickerbocker  Ice  Co., 
337. 

13.  Where  the  injuiy  sued  for  was 
caused  by  a  street  car  passing 
easterly,  along  a  street  running 
east  and  west,  and  rounding  a 
curve  southerly,  into  a  street  run- 
ning north  ana  south,  striking  the 
injured  party  at  the  northwest  cor- 
ner of  the  streets,  and  there  is  evi- 
dence that  the  ear  approached  and 
rounded  the  comer  at  a  rate  of  five 
or  six  miles  an  hour,  and  the 
driver  testified  that  he  saw  the 
party  when  he  was  a  block  away 
in  the  street  running  east  and  west, 
tliat  there  was  nothing  between  the 
car  and  the  injured  party,  and  it 
did  not  appear  that  the  cfriver  at- 
tempted to  stop  the  car  until  it  was 
close  to  the  injured  party,  or  that 
there  was  anything  to  prevent  the 
driver  fix)m  stopping  the  car  before 
it  struck  the  injured  party.  Held, 
that  the  question  of  defendant's 
negligence  was  properly  submit- 
ted to  the  jury,  and  in  connection 
with  this  evidence,  the  jury  might 
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consider  the  ordinance  prohibiting^ 
the  turning  of  comei-s  with  vehi- 
cles or  horse,  or  horses,  at  a  great- 
er speed  than  thi*ee  miles  an  hour. 
Brown  v.  Tweniy-third  St.  R,  R. 
Co,,  356. 

14.  Ckmtributory  negligence,  —  The 
rule  as  to  tlie  duty  of  a  person 
about  to  01*083  a  steam  railroad 
track  does  not  apply  in  equal  strict- 
ness to  a  pei*son  about  to  cross  a 
hoi-se-mlroad  in  a  crowded  street 
in  a  citj.  A  failuro  to  see  an 
approai*hing  street  car  under  such 
circumstances  is  not,  as  matter  of 
law,  contributory  negli^nce.    lb. 

15.  Plaintiffs  and  defendant  wero 
lessees  of  a  common  landlord. 
Defendant  occupied  the  second 
floor,  attached  to  which  was  a 
water  closet  supplied  with  water 
from  a  tank  over  it,  tlie  pipe  feed- 
inor  the  tank  being  fitted  with  a 
ball-cock  working  automatically, 
so  tliat  the  cock  remained  open, 
permitting  water  to  flow  into  the 
tank  until  it  reached  a  ceitain 
height,  when  the  floating  ball 
closed  the  cock  and  prevented  anv 
further  flow  of  water.  Plaintiffs 
occupied  the  fii-st  or  ground  floor, 
basement  and  sub-basement.  On 
acertain  morning,  plaintifl's'  prem- 
ises were  found  wet  and  flooded, 
the  ceiling  over  the  giijund  floor 
dripping  with  water  and  a  part  of 
it  fallen  down.  The  w^ater  had 
run  into  the  bav«(ement  and  sub- 
basement  and  injured  plaintifis^ 
goods.  On  investigation  it  was 
found  that  there  had  been  fit- 
ted to  the  end  of  the  pipe  which 
supplied  tlie  water  closet  with 
water,  a  rubber  hose  extending 
over  the  top  of  tank  beyond  its 
outer  edge,  having  a  tin  pipe  at- 
tached to  its  end;  the  tank  was 
empty,  but  the  floor  of  the  water 
closet  was  wet.  No  water  was 
flowing  from  the  pipe  when  the 
disco veiy  was  made.  Plaintifls 
had  control  of  fhe  stop-cock  in  the 
basement  whereby  the  entire  water 
supply  for  the  building  could  be 
cut  on,  and  had  by  their  written 
lease,  under  seal,  covenanted  with 
the  common  landlord  to  cause  the 


Croton  water  to  be  shut  off  from 
the  lofts  of  the  building  each  night 
beforo  leaving  the  premises.  1  he 
water  did  not  usually  flow  above 
the  firet  floor  extrept  during  the 
night,  held,  thai  the  ruling  of 
tlie  trial  judge,  that  even  if  the  de- 
fendant was  negligent,  \  et  plaint- 
iffs, by  failing  tu  exeit;ise  the 
power  which  they  possessed  of 
shutting  off  the  water,  and  which 
they  were  under  contract  with  the 
owner  to  exeixdse,  were  guilty  of 
contributory  negligence.  WaJJxr 
v.  Olobe  etc.  Co.,  431. 
16.  The  plaintiff,  an  infant  about 
six  years  old,  seeks  to  recover 
damages  for  an  injury  to  his  hand 
caused  by  defendant's  alleged  neg- 
ligence m  leaving  a  denick  on  the 
street  unfastened  and  unguarded. 
At  the  time  of  the  injury,  which  oc- 
curriil  on  a  Sunday,  die  plaintiff 
and  other  boj's  had  been  playing 
in  the  street  in  the  vicini^  oi  the 
derrick,  and  plaintiff  sat  aown  on 
the  drum  or  cylinder  of  the  denick 
to  peel  some  peanuts.  While  in 
that  position  and  thus  occupied, 
some  boy  tumcd  the  wheel  of  the 
derrick,  and  the  plaintiff,  to  save 
himself  from  falling,  grasped  in- 
stinctively for  support,  and  in 
doing  so,  his  hand  was  caught  in 
the  cogs  of  the  cog-wheel  of  the 
derrick  and  one  of  nis  fingers  was 
crushed.  The  plaintiff  at  the  time 
was  in  charge  of  his  brother,  who 
is  eleven  years  old,  and  accustom- 
ed to  have  the  care  of  the  plaintiff 
on  the  street  by  the  diret^^tion  of 
the  parents  of  plaintiff.  The  trial 
judge  left  it  to  the  jury  to  say 
whether  the  plaintiff  was  or  was 
not  sui  juris,  whether  he  was  or 
was  not  guilty  of  contributory 
negligence ;  and  in  case  he  was  not 
sui  juris,  whether  the  plaintifTs 
brotJier  or  his  parents  were  or 
were  not  guilty  of  contributory 
negligence ;  and  in  regard  to  the 
negligence  of  the  defendant,  the 
tinal  judge  left  it  to  the  jur>'  to 
say:  (1)  whether  the  derrick,  in 
the  condition  and  place  where  it 
was  left  by  defendant,  was  or  vraa 
not  a  dangerous  machine  and  like- 
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Ij  to  cause  injury  to  children  if 
left  unguarded  or  unfastened ;  (2) 
whether,  as  a  matter  of  fact,  it  was 
left  unguai*ded  or  unfastened  or 
both ;  and  (3)  if  it  was  both  dan- 
gerous to  children,  and  unguarded 
and  unfastened,  whether  that  con- 
dition, as  a  matter  of  fact,  consti- 
tuted negligence  in  the  defendant. 
Held,  that  Uie  disposition  of  these 
questions  by  the  trial  Judge  was, 
under  all  the  circumstances  ap- 
pearing in  evidence,  as  favorable 
to  the  defendant  as  it  could  ex- 
pect; tliat  there  was  no  error  in 
this  submission,  and  there  was 
sufficient  evidence  to  sustain  the 
same;  and  although. the  defen- 
dant produced  sufficient  evidence 
that,  if  believed  by  the  jury,  would 
sustain  a  verdict  in  its  favor,  yet 
the  result  was  only  to  create  a  con- 
flict of  evidence  which  the  jury 
had  to  determine.  That  the  in- 
structions given  to  the  jury,  in 
their  entirety,  covered  all  that 
the  defendant  was  entitled  to, 
and  the  exceptions  to  the  refusals 
of  the  judge  to  charge  differently, 
are  untenable.  Jonasch  v.  Sldn- 
dard  Oas  Co.,  U7. 

17.  That  no  error  appears  in  any  of 
the  rulings  of  the  trial  judge,  nor 
any  sufficient  reason  for  disturbing 
the  verdict  of  the  jury ;  nor  can  it 
be  maintained  that  the  verdict  was 
excessive.    lb, 

18.  The  complaint  in  this  action  al- 
leged that  the  plaintiff  ''  was 
violently  struck  and  seriously  in- 
jured by  one  of  the  cars  of  the  de- 
fendant, and  through  its  negli- 
gence and  carelessness,  and  the 
negligence  and  carelessness  of  its 
employees  or  servants  "  the  injury 
was  caused,  etc.  This  allegation 
was  denied  by  the  defendant.  The 
court  charged  the  jury,  in  sub- 
stance, that  if  there  was  any  negli- 
gence, it  must  be  found  in  the 
negligence  of  the  driver  of  the 
car,  and  for  his  negligence,  the  de- 
fendant was  responsible.  To  this 
portion  of  the  charge  the  defen- 
dant excepted,  and  stated  as  the 
ground  of  the  exception,  that  there 
was  no  proof  that  tlie  driver  was 


the  defendants  employee,  or  that 
it  was  responsible  for  him.  Held, 
that  by  this  exception  to  the 
charge  the  attention  of  the  court 
was  drawn  to  the  fact  that  there 
was  no  proof  that  the  driver  was 
employed  by  the  defendant,  and 
there  being  no  evidence  that  the 
drivei' was  employed  by  the  defen- 
dant, there  was  no  evidence  of  de- 
fendant's negligence,  and  for  this 
I'eason  the  judgment  was  reversed. 
Cords  v.  Third  Ave,  R.  B,Co„  570. 

NegUge)ice — No  action  against  for- 
eign  corporation  for  tort  nommitied 
otUside  jurisdiction  of  court.  See 
Robinson  v.  Oceanic  Steam  Nav, 
Co.,  108. 

Personal  injuries,  action  for — Evi- 
dence.  See  0^  Connor  v,  Nat.  Ice 
Co.,  410. 

Savings  bank — negligence  in  paying 
forged  check,  evidence  as  to.  Sig- 
nature clerk,  negligence  may  be 
shown  by  his  direct  and  cross- 
examination,  and  a  comparison  of 
signatures.  See  Fricke  v.  Ger- 
man Savs.  Bk.,  468. 

Common  carrier — Warehouseman — 
Duties  and  liabilities  of ,  Failure 
to  prove  no  negligence.  See  Wil- 
liamson  v.  N,  ¥.,  N,  H,  &  H.  R, 
R,  Co,,  608. 

Action  for  negligence  for  maintaining 
defective  sidewalk.  Conduct  of  the 
trial — Ei'idence.  See  Hillesum  v. 
The  Mayor,  596. 

NEW  TRIAL. 
See  Trial. 


NEW  YORK  CITY. 

Municipal  ordinances.  Effect  of  a 
sub.^equent  ordinance  limiting  the 
extent  of  an  improvement  author- 
ized by  a  prior  one  upon  a  con- 
tract made  under  such  a  prior  one 
for  the  doing  of  the  work  thereby  au- 
thorized— As  to  injunction  against 
contractor  enjoining  him  against 
prosecuting  his  work  except  to  the 
extent  authorized  by  the  subseqtient 
ordinance.  See  Ottendorfer  v. 
Foriunaio,  495. 
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Contract,  terms  thereof  as  to  time  of 
performance,  and  certificate  as  to 
the  time  by  commissioner  of  public 
works.   See  Phelan  v.  The  Mayor, 
623. 

See  Taxes  and  Assessments. 

NOTICE. 

See  Acknowledgment  ;  Appeal,  1 ; 
Contracts,  15 ;  Injunction,  1 ; 
Money  Had  and  Received, 
2 ;  Taxes  and  Assess- 
ments, 1. 

OBJECTIONS  AND  EXCEP- 
TIONS. 

See  Appeal,  2, 3 ;  Evidence,  8, 4, 6 ; 
Judge's  Chakge,  1,  3;  Tbial. 

OPTION. 
See  Contracts,  8. 

PARTIES. 

1.  Andrews  v.  Townshend,  53  Super 
Ct.  622,  followed  as  to  pi-opriety 
of  bringing  ejectment  for  infants 
in  the  name  of  the  genera]  guar- 
dian. Andrews  v.  2'otvnshend,  140. 

2.  In  this  case,  the  title  sought  to  be 
forced  upon  the  'purchasers,  so  far 
as  it  rests  upon  the  sufficiency  of 
a  judgment  in  foreclosure,  is  not 
free  from  reasonable  doubt,  be- 
cause certain  executors,  as  trus- 
tees, and  the  grandchildren  of  the 
testator,  deceivsed,  were  not  made 
parties  to  the  action  of  foreclosure, 
and  because  all  of  the  executors, 
as  trustees,  did  not  join  in  the  exe- 
cution of  the  deed.  Scholle  v. 
Scholle,  399. 

Who  should  be  made  parties  in  action 
for  admeasurement  of  doivcr — in- 
choate right  of  dower.  See  Jour- 
dan  V.  Haran,  ,185. 

Error  in  entering  judgment  against 
one  of  two  contractors^  the  other  not 
having  been  served,  how  corrected. 
See  Stemberger  v.  Bemheimer, 
323. 

Action  to  set  aside  fraudulent  judg- 
ments confessed  just  previous  to  an 


assignment.  Assignee  the  proper 
party  to  bring  suit.  See  Smith  v. 
Payne,  451. 
Parties,  representative  capacity,  when 
action  must  be  brvught.  See 
Weeks  v,  Garvey,  562. 

See  Dower  ;  Judgment,  4. 

PARTITION. 

Action  in  partition.  Orders  ap- 
pointing trustee  to  hold  certain 
parcels--Construction  of.  See  La- 
hey  v.  Kortright,  527. 

See  Will,  3. 

PARTNERSHIP. 

1.  The  seizure  and  levy  by  a  sheriff 
under  an  attachment  orVxecution 
against  one  person,  upon  the  en- 
tire property  of  a  firm  as  the  sole 
property  of  the  debtor,  is  not  jus- 
tified by  showing  tliat  the  debtor 
has  an  interest  in  the  propeity  as 
a  copartner.    Zolter  v.  Grant,  279. 

2.  If  the  sheriff,  instead  of  levying 
upon  the  debtor's  interest  in  the 
property,  levies  upon  and  seizes 
the  same  as  the  sole  property  of 
tlie  debtor,  he  is  a  trespasser.  At- 
kins V.  Saxton,  77  N.  1 .  195.   i&. 

PARTY  WALLS. 

1.  Where  the  owner  of  two  houses 
•  conveys  one  (retaining  the  other), 

making  the  boundai'y  of  the  one 
conveyed  the  centre  line  of  the  wall 
between  the  two,  that  w.h.11  be- 
comes a  party  wall.  Hearit  v. 
Kruger,  382. 

2.  Where  the  buildings  which  have 
for  their  common  sup))ort  a  party 
wall  are  entirely  destroyed,  the 
party  wall  itself  being  so  far  de- 
stroyed that  there  is  nothing:  left 
of  it  but  the  foundation  and  two 
feet  of  wall  on  that  foundation, 
the  easement  of  the  owners  of  the 
land  on  which  the  party  wall  stood 
in  the  lands  of  each  other  for  the 
purposes  of  a  p.*irty  wall,  is  thereby 
terminated.     lb.  * 

PLEADING. 
1.  A  demurrer  by  defendants  to  the 
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complaint  on  the  ground  that  the 
court  has  not  jurisdiction  of  the 
subject  of  the  action,  does  not 
concede  that  the  complaint  does 
state  facts  sufficient  to  constitute 
a  cause  of  ai^tion ;  especially  is 
this  so,  when  by  the  same  demur- 
rer, the  defendant  demurs  to  the 
complaint  on  the  gix>und  that  it 
does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The 
demurrer  to  the  complaint  should 
not  be  overruled,  because  it  may 
appear  on  the  face  of  the  com- 
plaint that  a  cause  of  action  is 
stated  therein,  against  one  of  the 
defendants  who  does  not  demur. 
It  is  not  enough  that  the  complaint 
states  a  cause  of  action  against 
one  of  the  defendants  who  does 
not  demur,  in  order  to  sustain  it 
against  a  defendant  who  does  de- 
mur. The  test  is,  does  the  com- 
plaint state  a  cause  of  action 
against  the  defendant  who  de- 
'  murs  ?  If  it  does  not,  the  demur- 
rer must  be  sustained.  Berford  v. 
N.  r.  Mine,  236. 

2.  As  it  does  not  appear  on  the  face 
of  the  complaint  that  the  defend- 
ant. The  York  Mining  Company, 
is  a  foreign  corporation,  the  de- 
murrer of  that  company  that  the 
court  has  not  jurisdiction  of  the 
subject  of  the  action  is  overruldd, 
and  for  the  same  reason  that  por- 
tion of  the  demurrer  of  the  de- 
fendants, Tilden^s  executors,  is 
also  overruled,  but  the  demurrer 
of  the  last  named  defendants  that 
the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of 
action  is  sustained.    lb, 

3.  A  stipulation  by  the  objector  to 
interrogatories,  which  does  not  be- 
yond perad venture  give  to  the  pro- 
pounder  all  the  benefit  which  is 
sought  to  be  obtained  by  the  in- 
terrogatories»  and  which  they 
might  give  or  avail  equally  as 
well  to  support  a  pleaded  de- 
fence, will  not  avail  to  sustain  an 
order  disallowing  such  inteiToga- 
tories,  they  being  pertinent  to  the 
issue  framed.  Inorp  v.  Biley,  254. 

4.  On  the  settlement  of  inteiTogato- 
ries  the  sufficiency  of  the  answer 


as  a  defence  is  not  to  be  consid- 
ered. The  pertinency  of  the  pro- 
posed interrogatories  to  the  issue 
as  made  is  alone  to  be  deteimined. 
If), 

5.  Where  a  complaint  sets  forth 
enough  to  support  an  action  for 
a  breach  of  wan*anty,  the  action 
will  be  supported  in  that  aspect, 
although  it  contains  allegations 
which  are  supei*fluous  to  such  a 
cause  of  action.  Fhenix  Ins.  Co, 
V.  FarsoTis,  423. 

6.  The  complaint  alleged  that  plaint- 
iff is  the  president  of  an  associa- 
tion consisting  of  seven  **  members 
and  upwards. ^^  It  refeiTed  to  the 
constitution  and  by-laws,  annexed 
and  made  a  part  of  the  com- 
plaint. It  then  proceeded  to  set 
forth  the  supposed  cause  of  ac- 
tion. It  had  annexed  to  it  a  list 
of  names  purporting  to  be  a  list 
of  the  officers  of  the  association, 
but  it  dill  not  refer  to  it ;  nor  did 
the  constitution  show  that  the 
names  in  the  list  were  of  persons 
who  had  been  chosen  to  be  officers. 
The  constitution  contained  a  pro- 
vision tliat  any  amateur  club  or 
cross  country  organization  should 
be  eligible  to  membership,  but  it 
nowhere  appeared  that  such  or- 
ganizations were  not  meant  to  be 
mcorporated  associations.  The 
question  presented  was,  whether 
sufficient  appeared  on  the  face 
of  the  complaint  to  enable  the 
defendant  to  test,  by  demurrer, 
the  legal  capacity  of  the  plaint- 
iff to  sue,  thus  rendering  de- 
nials in  tlie  answer  that  plaint- 
iff is  president  of  an  assoiuation 
of  seven  members  and  upwards, 
and  that  the  association,  of  which 
he  sues  as  president,  is  one  of 
seven  persons  and  upwards,  and 
affirmative  averments  that  the 
members  of  that  association  are 
not  persons  within  the  meaning  of 
the  Code  of  Civil  Procedure,  that 
no  one  of  its  members  is  a  natu- 
ral person  and  that  seven  of  them 
are  unincorporated,equi  val  ent  on  ly 
to  a  demun*er  for  want  of  legal 
capacity  to  sue  and  therefore  im- 
properly joined  with  denials  of. 
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and  defences  to,  the  alleged  cause 
of  action.  Held,  that  defendant 
could  not  question  the  le^  ca- 
pacity to  sue  by  demurrer,  but 
was  obliged  to  raise  it  by  answer 
setting  forth  the  i*equisite  facts, 
which  answer  was  not  virtually  a 
demun^r.    Euhl  v.  Ware,  473. 

When  the  action  is  made  an  equitable 
one  by  complaint  charging  fra/ud, 
deceit,  conspiracy,  etc,,  atut  pray- 
ing for  an  accounting.  See  Hal- 
sey  V.  Trades^nen's  Nat.  Bk.,  7. 

Forcclomre — Purchaser  when  not  re- 
lieved by  reason  of  judgment  di- 
recting payment  of  claim  not 
alluded  to  in  the  complaint.  See 
Hutchinson  v.  Wall,  104. 

When  want  of  iurisdiction  is  not 
wai^:ed  by  not  being  relied  upon  in 
the  ansu^er.  See  Robinson  v.  Oce- 
anic Steam  Nav.  Co.,  108. 

Examination  of  party  defendant  <rf- 
ter  issue  and  before  trial — when 
order  for,  not  obnoxious  to  the  ob- 
jection that  its  object  is  to  discover 
the  evidence  on  which  defendant 
relies  to  sustain  his  defence  al- 
though its  object  is  to  prove  the 
converse  of  defendants  affirmative 
allegations.  See  Chaffee  v.  Equit. 
Reserve  Fund  Life  Ass'^n,  267. 

Interpleader — Motion  in  nature  of— 
Qrantable  on  application  of  an 
answering  defendant  setting  up  no 
adverse  claim,  the  other  defend- 
ants (one  of  them  anstvering)  claim- 
ing adversely  to  the  plaintiff.  See 
Sibley  v.  Eqiiit.  Life  Ass.  Soc.,  274. 

Judgment  on  the  pleadings  at  trial 
term,  on  the  ground  that  no  defense 
was  interposed  by  the  answer. 
See  Arnold  v.  Trowbridge,  284. 

Supplemented  answer,  not  allovTed  to 
set  up  an  unsubstantial  defence, 
nor  to  set  up  a  record  which,  unth- 
out  being  set  up  by  ans^fver,  nan  be 
read  in  evidence  with  like  effect  as 
if  set  up.  See  Avery  v.  Starbuck, 
465. 

Construction  of  answer  on  question 
of  costs,  as  to  whether  it  sets  up  a 
counter-claim  or  set-off.  See  Co- 
hu  V.  Husson,  489. 

Amendment  to  complaint  on  the  trial 
— When    disallowed  for    laches. 


See  Johnson  v.  Am.  Writing  Ma- 
chine Co.,  500. 

POOL. 

1.  Joint  conti'act  may  be  shown  by 
testimony  of  witnesses  that  the 
defendants  entered  into  a  pool  to 
purchase,  and  by  their  act  and 
declaration  showing  that  the  pur- 
chase was  a  joint  venture,  and 
that  they  used  the  word  •*Pool''* 
as  desi^ating  a  joint  venture  in 
which  they  were  to  be  engaged. 
Stemberger  v.  Bemheimer,  323. 

2.  Pool,  definition  of,  a  resort  to  re- 
ported cases  might  properly  be 
made  for  its  definition.    lb. 

POWERS. 

1.  A  will  contained  the  following 
clause:  **I  hereby  authorize  my 
said  executors  to  sell  all  or  any 
part  of  my  real  or  personal  estate 
at  any  time  in  their  joint  discre- 
tion— that  is  to  say,  one  is  not 
authorized  to  sell  or  exchange 
without  the  consent  and  co-opent- 
tion  of  the  other — and  to  give 
valid  deed  to  the  purchaser."' 
One  of  said  executors  renounced 
his  right  to  letters  testamentary. 
Held,  that  the  remaining  executor, 
*who  qualified,  could  not  execute 
tlie  above  power,  solely,  notwith- 
standing the  provisions  of  §  2642, 
Code  Civ.  Proc.  Hyatt  v.  Aguero, 
63. 

2. .  A  testator  after  devising  his  estate 
in  ceitain  portions  and  creating 
certain  trusts,  ^ve  the  following 
power: — "I  give  my  executory 
full  power  annauthonty  in  regai^ 
to  the  investments  of  my  said  es- 
tate, and  for  this  purpose  they  are 
authorized  to  sell  and  convey  any 
or  all  of  my  ]*eal  and  personal  estate 
and  after  the  payment  of  my  debts 
as  hereinbefore  provided  to  invest 
the  proceeds  in  other  real  estate, 
or  in  personal  securities  as  they 
in  their  discretion  may  deem  most 
for  the  interest  of  the  parties  inter- 
ested in  my  estate.'^  The  testator 
left  him  surviving  his  wife  Sarah 
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J.  Kortright  and  two  sons,  Law- 
rence M.  and  Grouverneur  Kort- 
right.    The  executors  renounced, 
and  letters  of  administration  with 
the  will  annexed  were  iaeued  to 
the  widow.     The  premises  where- 
of the  testator  died  seized  were 
actually  partitioned   by  commis- 
sioners in  partition,  appointed  in 
an  action  in  partition,  and  certain 
of  the  premises   (designated  as 
allotment  5)  were  set  ojQf  to  the 
trust  for  Gouverneur    Kortright 
and  certain  others  (desi^natea  as 
allotment  6)  to  that  for  Lawrence 
M.  Kortright.    A  trustee  who  had 
been  appointed  having  resigned, 
an  order  was  made  on  the  petition 
of  Gouverneur  Kortright  appoint- 
ing Lawrence  M.  (upon  his  giving 
a  bond  of  $10,000)  trustee  under 
the  will,  to  hold  the  premises  set 
apart  by  the   commissioners    in 
partition  for  the  benefit  of  said 
Gouverneur,  and  to   be   held  in 
trust  for  his  benefit.     A  similar 
order  was  made  on  the  petition  of 
Lawrence  M.  appointing  Grouver- 
neur trustee  under  tlie  will,  to  hold 
the  premises  set  apart  by  such 
oommissionera  for  the  benefit  of 
said  Lawrence  M.  and  to  be  held 
in  trust  for  his  benefit.     The  pur- 
chaser of  premises   includea   in 
allotments  Nos.  5  and  6  at  a  sale 
made  bv  Grouverneur  and  Law- 
rence M.,  as  trustees,  objected  to 
the  title  on  the  ground  that  Gou- 
verneur and  Lawrence  M.  were 
not  vesteil  with  any  power  of  sale, 
and  particularized,  amon^  other 
points,  that  they  could  only  get  a 
power  of  sale  under  the  oi'dei's 
appointing  them,  and  that  those 
oraers  did  not  confer  such  power. 
Beld,  that  the  appeal  should  be  de- 
termined by  a  consideration  of  the 
construction  of  the  orders  appoint- 
ing Grouverneur  and  Lawrence  M. 
trustees,  and  that   on  the  whole 
record  the  proper  construction  to 
be  given  to  those  orders  is,  that 
the  phrase  *'  to  hold  ^^  used  in  those 
orders  was  used  for  purposes  of 
identification  and  not  for  the  pur- 
pose of   restricting  any   powei^ 
which  the  trustees  might  other- 


wise have,  including  that  of  a 
power  of  sale.  Lahey  v.  Kort- 
right, 627. 

PRACTICE. 

Equitable  action — as  to  changing 
after  trial  into  an  action  at  law 
and  thereupon  rendering  judgment 
as  if  the  action  were  one  al  law — 
Judgment  so  rendered,  when  not 
sustainable — Exception  to  denial 
of  general  motion  to  dismiss  made 
at  the  close  of  all  the  evidence, 
raises  these  questions  on  appeal — 
Deniand  of  jury  not  necessary — 
Action  for  money  had  and  received 
is  an  action  at  law — To  such  an 
action  when  brought  to  recover 
back  money  voluntarily  paid  by 
mutaJce,  notification  of  the  mistake 
and  demand  of  payment  are  pre- 
requisite.  See  Bcdsey  v.  Trades- 
men's Nat.  Bk.,  7. 

Security  for  costs — deposit  by  surety 
to  amid  jnstificalion,  when  deemed 
propertif  of  plaintiff.  See  Lyon 
V.  Wilder,  67. 

Forcible  entry  and  detainer  in  rase 
of  lessor  and  lessee ;  facts  ifisuf- 
ficient  to  maintain  action  for — 
^ Action  under  §  2233,  Code  Civil 
Procedure —  Treble  damages  under 
§  1669,  what  recoverable.  See  La- 
bro  v.  Campbell,  70. 

Award  for  lands  taken,  recovery  of 
with  interest  from  party  for  vfhose 
benefit  the  land  ivas  taken,  although 
such  party  had  deposited  the  money 
pursuant  to  an  order  of  the  couH. 
See  Ejio  v.  Met.  El.  Wway  Co.,  95. 

Jurisdiction  of  action  by  non-residents 
against .  foreign  corporatio7i,  on 
causes  of  action  arinngtvithout  the 
slate.  An  action  under  Lord  Camp- 
belPs  act  for  a  death,  is  an  action  in 
tort,  and  if  the  death  and  the  inju- 
ries causing  it  occur  wUhoid  the  state 
no  court  of  this  state  has  juri.fdic- 
tion  of  an  action  therefor  by  a  non- 
resident against  a  foreign  corpora- 
tion. Letters  of  administration 
issued  in  this  state  do  not  invest 
one,  in  fact  a  non-resident,  with 
the  character  of  a  residejit.  Such 
want  of  jurisdiction  m  not  waived 
by  not  being  relied  on  in  the  an- 
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8wer — It  may  be  raised  on  motion 
cU  aiiy  slaye  of  the  cation — 7%e 
granting  of  the  motion  does  not 
violate  §  2,  Article  4,  of  the  Cotisti- 
tution  of  the  United  StfUes.  See 
Bobinson  v.  Oceanic  Steam  Nav. 
Co,,  10% 

Notice  entry  judgment — Time  to  ap- 
peal— Appeal  jrom  order  denying 
motion  for  new  trial — Stay  of  pro- 
ceedings under  judgment,  when 
proper  on  appeal  from  order  deny- 
ing motion  for  new  trial.  8ee 
BarneU  v.  IVestcoU,  129. 

Appeal — When  exception  to  dismissal 
of  complaint  necessary  to  bring  up 
prior  exception  to  ruling  on  evi- 
dence— Whcfi  right  of  appeal  is 
waived.    See  Mayor  v.  Kent,  133. 

Vendor  and  purchaser — Assignee  in 
bankruptcy,  omission  to  obtain 
leave  to  bring  action  against,  effect 
on  decree  and  sale  in  mortgage 
foreclosure — Parties — right  of  gen- 
eral guardian  to  sue  for  infant  in 
ejectment.  See  Andrews  v.  Town- 
shend,  140. 

Injunction  against  general  and  ordi- 
nary business  of  corporation — void 
ujidcr  §  1809  Code,  when  grafUed 
without  notice.  See  Mayor  v.  Sta- 
rin,  163. 

Mandamtis,  altemaiive,  requiring 
defendant  as  clerk  of  arrears  to  ac- 
cept in  payment  of  the  taxes  for  the 
years  1869  and  1870,  o?i  premises 
owned  by  the  relator  the  amount  of 
such  taxes,  with  interest,  etc.,  to 
cancel  and  deliver  receipted  bills 
for  the  same  or  show  cause,  etc. 
See  People  ex  rel.  Clason  v.  Cody, 
180. 

Beference  of  issues  —  Attorney  and 
client.    See  Watson  y.  Cooney,  247. 

Subscriptum,  payable  on  a  contin- 
genctf,  prerequisites  to  a  recovery 
on — Unincorporated  church  associ- 
atiofis,  validity  of  subscriptions  by 
'^Payment  of  invalid  subscription 
after  prescribed  period  for  subscrip- 
tion, effect  of— Motion  for  new  trial 
on  minutes  on  dUmissal  of  com- 
plaint, improper.  See  Twenty- 
third  St.  Baptist  Ch.  v.  Cornwell, 
260. 

Examination  of  party  defendant  after 
issue  and  before  trial — when  order 


for,  not  obnoxious  to  the  objection 
that  its  object  is  to  discover  the  evi- 
dence on  which  defendant  reives  to 
sustain  his  defence  although  its  ob- 
ject im  to  prove  the  converse  of  de- 
JendanVs  affirmative  allegations- 
Books  and  papers,  production  of 
may  be  required  as  an  incident  to 
the  examincUion.  See  Chaffee  v. 
EquU.  Beserve  Fund  Life  Ass^n, 
267. 


Interpleader — Motion  in  nature  of— 
Orantable  on  ajiplication  of  an 
answering  defend/tnt,  setting  up  no 
adverse  daitii,  the  other  defendants 
{one  of  them  answering)  claiming 
adversely  to  the  plaintiff^- Terms 
of  order,  restraining  the  plaintiff 
and  the  other  defefidants,  ordering 
instrument  to  be  deposited — Condi- 
tions, interest  on  principal  from 
the  time  it  is  claimed  to  rtin  must 
be  brought  into  court — Costs,  order 
need  not  impose.  See  Sibley  v. 
EquU.  Life  Ass.  Soc.,  274. 

Judgment  on  the  pleadings  at  trial 
term  on  the  ground  that  no  defence 
was  interposed  by  the  answer. 
See  Arnold  v.  Trowbridge,  284. 

Injunction  judgment,  suspending 
operation  of  pending  appeal.  See 
Genet  v.  Del.  &  Hudson  Canal  Co., 
290. 

Judgment,  error  in  entering  on  gen- 
eral verdict,  hotv  corrected — Joinl 
contract,  evidence  to  establvth,  pool, 
evidence  of  entering  into  with  ads 
and  declarations  sttfficient — Pool, 
definition,  resort  to  cases  may  be 
had  for.  See  Stemberger  v.  Berti- 
heimer,  323. 

Opening  and  closing  argument,  which 
party  entitled  to  same.  See  Bea- 
ton y.  Tracy,  327.' 

Verdict  of  a  jury,  under  instruc- 
tions not  excepted  to,  when  the  re- 
suit  of  discriminations  that  are  not 
apparent,  not  to  be  set  aside  for 
that  reawn.  See  Brown  v.  Beck^ 
nagel,  330.  

An  exception  to  the  instructions  of 
the  court  to  the  jury,  shotild  be  spe- 
cific, and  if  general,  is  untenable. 
See  Boberts  v.  Lloyd,  333. 

Attorney,  misconduct  of;  summary 
power  and  jurisdiction  of  the  court 
in  the  premises,  should  be  invoked 
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only  in  an  action  in  which  (he  al- 
leged misconduct  ivaif  committed 
and  in  the  court  in  which  such  ac- 
tion was  brought.  See  Orangier 
V.  Hughes^  346. 

New  trial — Stttiographer^s  minutes, 
inability  to  obtain  by  reason  of 
death  of  stenographer  and  counseVs 
want  of  recollection  as  to  details  of 
testimony  insufficient  under  the 
facts  of  the  case  to  authorize  the 
granting  of  a  new  trial.  See  Lid- 
gerwood  Mfg.  Co.  v.  Rogers,  350. 

Case  on  appeal,  effect  of  embodying 
in  it  a^UUeme?ii  that  it  contains  the 
substance  of  all  evidence.  See 
Stewart  v.  Met.  El.  B.  B.  Co., 
377. 

Personal  injuries,  action  for — Evi- 
dence. See  O'Connor  v.  Nat.  Ice 
Co.,  410. 

Attachment,  v(zcaiion  of,  conditions  of 
vacation  on  payment  of  costs,  when 
imposed,  etc.  Practice  in  such 
cases.  See  Uiiion,  Dist.  Co.  v. 
Union  Pharmaceutical  Co.,  417. 

Complaint,  dismissal  of,  effect  of,  ex- 
ception to,  not  impaired  by  omis- 
sion to  except  to  refusal  to  direct 
verdict.  See  Plienix  Ins.  Co.  v. 
Parsons,  423. 

Extradition  or  reqiiisiiion  on  crimi- 
nal charge — Party  brought  within 
jurisdiction  of  court  thereby — 
When  liable  to  service  of  process  in 
civil  proceedings.  See  Martin  v. 
Woodhall,  439. 

Statute  of  Limitations — Amendment 
to  complaint  on  the  trial — Evidence 
under  same,  etc.  See  Johnson  v. 
Am.  Writing  Machine  Co.,  500. 

Practice  o?i  appeal — Order  appealed 
from  must  be  duly  entered  and  ap- 
pear in  the  printed  case.  See  Vic- 
tory V.  Foran,  507. 

Order  of  arrest,  vacation  of  samje  on 
the  papers  upon  which  it  was 
granted.  See  Martin  v.  Gross, 
512. 

Commission  to  tfike  testimony — Whal 
the  order  shall  contain.  See  Wal- 
lace V.  Blake,  519. 

Certificate  of  the  trial  justice  that  the 
title  to  real  estate  came  in  question 
on  the  trial.  Remedy  when  im- 
properly granted.  See  Cooley  v. 
CummingS,  521. 


Order  that  the  appellant  print  and 
serve  all  the  papers  referred  to  in 
the  order  appealed  from.  See 
Shipherd  v.  Cohu,  525. 

Warrant  of  attachment,  issue  of, 
when  causes  of  action  exist  thai  are 
specified  under  section  636  of  the 
Code  of  Civil  Procedure.  Proof 
of  the  sa/fne  required,  etc.  See 
haebler  v.  Bernharth,  676. 

New  trial,  motiofi  for,  is  a  proceed- 
ing subsequent  to  the  trial  review- 
able only  by  appeal.  See  Jonas  v. 
Feist,  578. 

Envoy  extraordinary  and  minister 
plenipotentiary.  International  law, 
rule  of  as  to  immunity  from  ser- 
vice of  civil  process  in  the  country 
to  which  the  minister  is  accreditea. 
See  Wilson  t.  Bla?ico,  582. 

Beceiver,  appoirUed  by  this  court  in  a 
sequestratio7i  action  against  a  cor- 
poration, although  a  receiver  of  the 
property  of  the  corporation  had 
been  preinously  appointed  by  an- 
other court.  See  Thau  v.  Bankers 
&  Merchants  Tel.  Co. ,  588. 

Charge,  exception  to,  request  to  charge 
exceptions  to  refusal,  striking  out 
evidence,  exception  to  refusal,  when 
no  ground  presented  thereby  for  re- 
fusal, and  reasons  therefor.  See 
West  V.  ManluUtan  Ry  Co.,  590. 

Discovery  under  §  806  Code  Civil 
Procedure,  before  ayiswer — grounds 
for  denial  of,  (1)  where  the  appli- 
cant avers  he  never  made  the  instru- 
ment ;  (2)  where  the  proof  shows 
that  the  party  against  whom  the 
motion  is  made  has  not  the  posses- 
sion, or  control  of  th^  instrument. 
See  Watts  v.  Knevals,  592. 

Bevivor — Motion  for  under  §  757 
Code  Civil  Procedure,  as  amended 
by  chapter  542,  Laws  of  1879,  as 
to  denial  of  on  mere  ground  of  de- 
lay.   See  Duffy  v.  Duffy,  593. 

Appeal — On  a  second  appeal,  the  law 
as  expounded  on  the  first  must  'gov- 
ern, there  being  no  essential  differ- 
ences in  the  fads.  See  Mayor  v. 
Heidelbach,  595. 

Examination  of  paHy  after  issue  and 
before  trial,  allegations  not  neces- 
sary in  moving  papers.  See  Vi- 
detto  V.  Dudley,  600. 

Trial,  conduct  of-— Direction  of  ver- 
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did  is  proper  although  there  is 
some  evidence,  on  the  issues  joined, 
.in  favor  of  the  party  against 
whom  the  verdict  is  ordered  where 
the  force  of  such  evidence  is  de- 
stroyed by  undoubted  facts  in  the 
case.  See  First  Nat.  Bk.  etc,  v. 
Cox,  600. 

.  PRINCIPAL  AND  AGENT. 
See  Agency. 

PRINCIPAL  AND  SURETY. 
See  Sureties. 

PRODUCTION  OF  BOOKS  AND 
PAPERS. 

See  Examination  befobe  Trial. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Judge's  Charge  ;  Negu- 
QENCE;  Trial. 

RAILROADS. 

Action  for  personal  injuries  sustained 
through  negligence.  Damages  for 
same.  See  Filbert  v.  Lei.  A 
Hudson  Canal  Co.,  170. 

See  Elevated  Railroads;  Neg- 
ligence, 6. 

REAL  PROPERTY. 

Certificate  of  the  trial  justice  that  the 
tuie  to  real  estate  came  in  question 
on  the  trial — Practice  when  im- 
properly granted.  See  Cooky  v. 
Cummings,  521. 

See    Corporations,    1-3;   Deed; 
Taxes  and  Assessments  ;  Ven- 
dor AND  Purchaser. 

RECEIVER. 

Receiver,  appointed  by  this  court  in  a 
sequestration  action  against  a  cor- 
poration, although  a  receiver  of 
the  properly  of  the  corporation 
had  been  previously  appointed  by 


another  court.   See  Thau  t.  Bank- 
ers &  Merchants  Tel.  Co.,  588. 

RECORD  OF  CONVEYANCES. 
See  Acknowledgment. 

REFERENCE. 

1.  The  issues  in  an  action  brongfat 
by  an  attorney  to  recover  for  the 
Talue  of  services  rendered  will  be 
referred  to  hear  and  determine 
only  when  it  appears  that  in  con- 
sequence of  the  nature  of  die  de- 
mand and  of  the  proofs  required 
to  sustain  it,  it  would  be  imprac- 
ticable to  try  the  case  with  a  jury. 
Watson  V.  Cooney,  247. 

2.  Where  in  such  an  action  the  bill 
of  particulai*s  discloses  that  the 
demand  is  mainly  for  services  ren- 
dered on  divers  different  davs  in 
four  suits  or  proceedings,  and  that 
the  amount  of  the  disbursements 
is  inconsiderable,  a  reference  of 
the  issues  will  not  be  ordered.  lb. 

RENEWAL. 
See  Contracts,  23. 

RENUNCIATION. 
See  Powers. 

REPLEVIN. 

Machines,  damages  in  replevin  or 
trover  for  unlawftd  detention  of, 
when  restricted  to  itUerest  on  the 
value.  See  Redmond  v.  Am.  Mfg. 
Co.,  872. 

See  Damages,  2. 

RES  GEST^. 
See  Evidence,  3,  4.^ 

RESIDENT. 

Granting  letters  of  administration 
to  one  in  fact  a  non-resident^  does 
not  invest  him  with  the  charater  of 
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a    resident.      See    Bobinson    v. 
Oceanic  Steam  Nav*  Co,^  108. 

REVISED  STATUTES  AND 
SESSION  LAWS. 

R.  S.  part  1,  ch.  18.  title  1.  §  4, 

8ubd.  4 361  (n) 

R.  S.  727,  §§  45.  47,  49 282 

R.  S.  728,  §  65,  subd.  3 232 

1  R.  S.  §  16,  p.  742... 186  (n).  209 

R.S.756,  §  1 226 

R.S.  756,  §  4 228 

R.S.756.§12 226 

R.  S.  759,  §  15 226 

R.  S.  6th  ed.,  p.  1121,  §  1, 186(n),  204 

2R.S.  109,§55 407 

2R.  S.  607,  §89 297 

2R.  S.  p.  318,  §6 208 

2  R.  S.  6th  ed.,  p.  413 126 

2R.  S.  §2,  p.  488 185(n),  210 

2  R.  S.  6th  ed,,  p.  1104.  §  44.. . .  205 
2  R.  S.p.  1122.  §  16..186  (u).  209 
2  R.  S.  6th  ed.,  p.  1135.  §  17. .  205 
2  R.  S.  7th ed..  p.  1654.. 122  (n).  126 

Laws  1850.  chap.  140 95  (n) 

Laws  1870,  ch.  717.. 186  (n).  187. 202 

Laws  1876.  chap.  198 95  (n) 

Laws  1879.  chap.  186 337 

Laws  1882.  ch.  410  (Consolida- 
tion Act)  §§  941.  943 184 

REVIVOR. 

Revivor— Motion  for^  under  §  757 
Code  Civil  Procure  as  amended 
by  chapter  542.  Laws  of  1879.  as 
to  denial  of  on  mere  ground  of 
delay.    See  Duffy  v.  Duffy,  593. 

SALE. 

1.  The  respondent  claimed,  that  the 
premises  in  question  had  been  sold 
tor  non-payment  of  taxes,  and  that 
a  lease  haii^  been  delivered  to  the 
purchaser.  On  the  trial  of  the 
issues  made,  it  was  held,  that  the 
relator  was  not  entitled  to  the 
relief  prayed  for,  althous^h  the 
notice  to  redeem,  required  by  law 
to  be  published,  beiora  the  exe- 
cution and  delivery  of  the  lease, 
was  insufficient  and  void.  Held^ 
that  the  sale  was  not  void  for  any 
of  the  reasons  urged  by  the  rela^ 
tor.    That  the  notice  to  redeem 


vffCa  insufficient  and  invalid  and 
the  ease  stiinds  as  if  no  notice  to 
redeem  had  ever  been  given,  but 
under  the  decision  of  this  court  in 
the  case  of  Clarke  v.  The  Mayor, 
etc..  55  Super.  Ct.  259.  this 'cir- 
cumstance does  not  render  the  sale 
invalid.  People  ex  rel.  Clason  v. 
Cody,  180. 

2.  Where  machines  are  manufact- 
ured by  a  party  for  another  under 
an  agreement  that  the  latter  party 
should  have  at  the  expiration  of  a 
specified  period  the  option  of 
either  returning  them  or  pur- 
chasing them,  paying  therefor  a 
certain  agreed  price,  and  such 
latter  party  at  the  conclusion  of 
the  period  does  not  elect  to  pur- 
chase, and  neglects  to  return  them 
after  due  demand,  the  damages 
for  detention  are  restricted  to  in- 
terest on  the  value  of  the  machines 
at  the  time  of  the  demand  (the 
element  of  depreciation  in  value 
not  being  involved),  where  it  does 
not  appear  that  it  was  the  intention 
of  the  lormer  party,  or  that  it  was 
possible  for  him,  to  use  the  ma- 
chines except  to  sell  them,  and  it 
not  appearing  that  there  were  any 
peculiar  circumstances  of  wilful- 
ness or  malice  attendant  on  the 
detention.  Redmond  v.  Am.  Mfg. 
Co,,  372. 

3.  In  the  pamphlet  for  a  tax  sale, 
something  else  is  necessary  than 
a  number  of  a  lot  on  a  map,  es- 
pecially, where  by  the  appearance 
of  the  map  itself  the  exact  bound- 
aiy  of  the  pi-operty  is  uncertain. 
Smith  V.  Walker,  391. 

4.  The  contract  in  this  case  pro- 
vided that  the  goods  were  to  be 
shipped  by  plaintiffs  to  defendants 
**  as  soon  and  in  an  large  quantities 
as  the  plaintiff  reasonably  could,''^ 
The  gY)ods  were  shioped,  con- 
signea  to  defendants  at  New  York. 
The  defendants  re<;eived,  entered 
and  warehoused  the  same,  and 
they  remained  in  their  possession 
for  about  three  years.  After  the 
goods  reached  New  York  and  the 
defendants,  they  wrote  to  plaint- 
iff in  substance,  **We  regret  that 
we  cannot  use  the  goods ;  we  vHll 
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cuxept  the  goods  at  a  pric&*''  less 
than  the  piice  mentioned  in  the 
contract  between  the  parties.  //e/cZ, 
that  if  the  defendants  intended  to 
rely  upon  the  terms  of  the  contract, 
it  was  their  duty  to  refuse  to  re- 
ceive the  goods,  and  to  notify 
the  plaintiff  of  that  fact.  What 
they  wrote  to  plaintiff  was  not 
a  i*efusal  to  accept  the  goods. 
Adams  &  Co.y,  Mayer ,  672. 
5.  AlsOt  that  the  dismissal  of  the 
complaint  at  the  trial  upon  the 
ground  that  the  plaintiff  must  show 
as  a  condition  precedent  that  the 
goods  were  shipped  to  New  York  in 
as  large  quatUUies  as  plaintiff"  rea- 
sonably could,  and  because  of  the 
failure  to  show  this  fact  the  plaint- 
iff had  failed  to  prove  his  case, 
was  error.    lb. 

See  Taxes  and  Assessments. 

SAVINGS  BANKS. 

Savings  hmik — negligence  in  paying 
forged  check,  evidence  as  to.  Sig- 
7uUure  clerk,  negligence  may  be 
shmvn  by  his  direct  and  cross-exam- 
inaiiony  and  a  comparison  of  sig- 
natures. See  Fricke  v.  Oerman 
Savings  Bank,  468. 

SERVICE  OF  PROCESS. 

See  Jurisdiction,  7,  11. 

SHERIFF. 
See  Attachment. 


SPECIFIC  PERFORMANCE. 
See  Vendor  and  Purchaser. 


STAY  OF  PROCEEDINGS. 
See'  Appeal,  1,  6. 


STENOGRAPHER'S  MINUTES. 


See  Trial,  8. 


STIPULATION. 

A  stipulation  by  the  objector  to  in- 
ten-ogatories  which  does  not  be- 
yond peradventure  give  to  the 
propounder  all  the  benefit  which 
is  sought  to  be  obtained  by  the 
inteiTogatories,  and  which  they 
mifi^ht  give  or  avail  equally  as 
well  to  support  a  pleaded  defence, 
will  not  avail  to  sustain  an  order 
disallowing  such  interros;atories, 
they  being  {pertinent  to  Uie  issue 
fi-amed.     Thorp  v.  Eiley,  254. 

STREETS  AND  HIGHWAYS. 

Streets  in  a  city,  as  to  ownership  of 
the  fee,  presumption  as  to — En- 
croachment by  an  erection  in  the 
street,  as  to  entitling  to  substantial 
damages.  See  Stewart  v.  Met.  El. 
B.  B.  Co.,  377. 

STREET  RAILROADS. 
See  Negugence. 

SUBROGATION. 
See  Contracts,  9;  Mortgage. 

SUBSCRIBING  WITNESS. 
See  Acknowledgment. 

SUBSCRIPTIONS. 

1.  Subscriptions  payable  on  the  con- 
tingency of  a  specific  amount  sub- 
scribed within  a  certain  period  are 
not  recoverable  unless  valid  and 
binding  subscriptions  to  the  speci- 
fied amount  are  made  within  the 
time.  Twenty-third  St.  Baptist 
Ch.  V.  Comwell,  260. 

2.  Unincorporated  bodies  formed  for 
the  purpose  of  prosecuting  the 
work  of  a  church  in  different  chan- 
nels (which  did  not  comprise  the 
subscription  and  collection  of  sub- 
6(*riptions  for  the  building  of  a 
church)  cannot  make  valid  sub- 
scriptions to  a  fund  for  building 
a  cnurch  edifice,  this  although 
they  purport  to  have  a  president. 
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or  treasurer,  and  the  subscription 
is  made  in  the  name  of  the  socie- 
ties by  their  presidents  or  treas- 
urers, lb. 
3.  The  payment  by  such  socie- 
ties of  the  amounts  of  their  sub- 
scription after  the  period  within 
which  subscriptions  were  to  be 
made,  will  not,  their  subscriptions 
bein^  essential  to  make  up  the 
required  amount,  render  the  other 
subscribers  legally  liable  for  their 
subscription.     /6. 

SUMMARY  PROCEEDINGS. 

See  Forcible  Entry  and  De- 
tainer. 

SUPPLEMENTAL  PLEADING. 
See  Pleading. 

SURETIES. 

1.  The  extent  of  the  liability  de- 
pends upon  the  conditions  ot  said 
agreement,  and  these  are  to  be  so 
construed  as  to  give  due  eflfect  to 
each  and  every  part  thereof,  ac- 
cording to  the  intention  of  the 
parties  at  the  time.  When  thus 
construed,  a  reference  in  a  part 
of  one  of  the  recitals  to  a  sum  of 
$214.52, mustbe  rejected  as  plainly 
erroneous  when  it  so  appears  from 
the  remaining  poition  of  the  same 
recital.  Am.  Surety  Co.  v.  Thur- 
ber,  338. 

2.  This  reference  does  not  constitute 
the  whole  of  the  recital,  in  regard 
to  the  extent  of  the  bond  given  by 
the  plaintifif  for  defendants  to  the 
sheriff,  for  in  continuance  the  re- 
cital further  states  in  reference  to 
the  said  bond,  **  a  (^py  of  which 
bond  is  hereto  annexed  marked 
•A'  and  fomis  a  part  hereof." 
The  copy  of  the  bond  referred  to, 
being  actually  annexed,  forms  a 
part  of  the  recital,  and  corrects 
any  misdescription  therein,  and 
shows  the  amount  of  liability 
assumed  by  the  plaintiff  to  be 
$10,000.  There  is  no  ambiguity. 
The  operative  words  of  the  agree- 


ment are  clear  and  cannot  be 
controlled  nor  affected  by  the  er- 
roneous recital.  Holmes  v.  Hub- 
bard, 60  N.  Y.  183.    lb. 

3.  It  makes  no  difference,  that  some 
of  the  other  execution  creditors 
executed  to  the  plaintiff  separate 
indemnity  agreements  for  the 
whole  loss,  similar  to  that  given 
by  these  defendants.  If  afl  the 
execution  creditore,  including  the 
defendants,  had  executed  to  the 
plaintiff  a  joint  indemnity  agree- 
mefitj  a  different  question  would 
be  presented,     lb. 

Security  for  costs — deposit  by  sfirety 
to  avoid  justijication,  when  deemed 
property  of  plaintiff.  See  Lyon 
v.  Wilder,  67. 

Assignment  for  benefit  of  creditors 
— Non-liability  of  assignee\s  surt- 
tiesfor  the  omission  of  the  assignee 
to  pay  a  claim  of  his  attorney  for 
services  directed  by  the  final  decree 
on  his  accounting  to  be  by  him 
paid  out  of  the  funds  of  the  as- 
signed estate.  See  Van  Slyck  v. 
Bush,  478. 

TAXES  AND  ASSESSMENTS. 

1.  The  respondent  claimed,  that  the 
premises  in  question  had  been  sold 
for  non-payment  of  taxes,  and  tliat 
a  lease  had  been  delivered  to  the 
purchaser.  On  the  trial  of  the 
issues  made,  it  was  held,  that  the 
relator  was  not  entitled  to  the  re- 
lief prayed  for,  although  the  notice 
to  redeem,  required  by  law  to  be 
published  before  the  execution  and 
delivery  of  the  lease,  was  insuffi- 
cient aiid  void.  Held,  that  the  sale 
was  not  void  for  any  of  the  reasons 
urged  by  the  relator.  That  the 
notice  to  redeem  was  insufficient 
and  invalid  and  the  case  stands  as  if 
no  notice  to  redeem  had  ever  been 
given,  but  under  the  decision  of 
uiis  court  in  the  case  of  Clarke  v. 
The  Mayor,  etc.,  55  Super.  Ct. 
259,  this  circumstance  does  not 
render  the  sale  invalid.  People  ex 
rel.  Clason  v.  Cady,  180. 

2.  The  plaintiff^s  building,  upon 
which  taxes  were  imposed,  was, 
during  the  period  for  which  they 
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were  imposed,  used  either  as  a 
hospital  for  indigent  sick,  or  as  a 
dispensary  for  tlie  relief  of  tlie  poor 
who  called  there,  anil  its  work  in 
all  its  departments  was  entirely 
^atuitous,  nothing  being  exacted 
for  medical  attendance,  food, 
clothing,  lodging,  or  for  any  other 
thing  or  reason.  Held,  that  such 
use  constituted  the  building  an 
almshouse  within  the  meaning  of 
the  term  as  used  in  the  act  relating 
to  taxation  above  refeiTed  to,  and 
that  it  was  exempt  from  taxation. 
Western  Dispensary  v.  The  Mayor, 
361. 

3.  A  notice  to  redeem  f  tx>m  a  tax  sale 
ffiven  before  the  delivery  of  the 
lease,  is  ineffectual  to  bar  the  own- 
er of  his  rights  in  the  premises ; 
the  owner's  right  to  pay  the  taxes 
and  redeem  the  land  is  wholly  un- 
affected thereby.  Smith  v.  Walk- 
er, 31U. 

4.  In  a  pamphlet  for  a  tax  sale, 
somethmg  else  is  necessaiy  than  a 
number  of  a  lot  on  a  map,  espe- 
cially, where  by  the  appearance  of 
the  map  itself  the  exact  boundary 
of  the  property  is  uncertain.     lb. 

6.  In  Frankhn  v.  Pearsall,  53  Super. 
Ct.  271,  it  was  not  intendea  to 
decide  that  a  tax  warrant  was 
void  unless  si^ed  by  the  Mayor 
or  Recorder.     lb. 

Void  or  voidable  tax  lease,  possession 
under,  effect  of  on  owner — Statute 
of  limitations,  when  it  begins  to 
run — Matters  not  constituting  claim 
ouUtide  of  a  tax  lease — Unequivo- 
cal hostile  claiyn  necessary.  See 
Doherty  v.  Matsell,  76. 

See  Adverse  Possession. 


TRESPASS. 

An  owner  of  premises  abutting  on  a 
street  in  the  city  of  New  York, 
there  being  no  evidence  how  the 
street  was  opened  as  a  street,  or  as 
to  the  ownership  of  the  fee  there- 
of, is  presumed  to  own  the  fee; 
and  the  erection  of  a  permanent 
structure  of  an  elevated  railroad 
in  such  street  in  front  of  such  abut- 
ting owner's  land,  is  an  encroach- 


ment on  his  freehold  and  a  tres- 
pass— and  entitles  him  to  recover 
such  substantijvl  damages  as  tlie 
evidence  warrants.  Stewart  v. 
Met.  EL  B.  B.  Co.,  877. 

See  Forcible  Entry  and  Detainer. 

TRIAL. 

1.  On  the  trial  of  an  action  against 
several  defendants,  a  bond  offered 
in  evidence  by  plaintiff  was  object- 
ed to  on  the  grounds  that  it  variec) 
the  contract  alleged  in  the  com- 
plaint, and  that  it  was  a  defective 
and  incomplete  conti'act  not  having 
been  executed  by  all  the  parties 
named  as  obli^rs:  a  motion 
thereupon  by  plaintiff  to  amend 
the  complaint  so  that  it  should 
confoim  to  the  facts,  was  granted, 
and  the  complaint  dismissed  as  to 
the  defendant  who  had  not  execu- 
ted the  bond;  plaintiff's  counsel 
consented  to  serve  an  amended 
complaint  as  to  the  other  defend- 
ants, and  defendants'  counsel  con- 
sented to  serve  an  answer  thereto, 
all  of  which  was  embfMlied  in  an 
order  thereafter  entered,  and  the 
new  pleadings  were  subsequently 
duly  served  in  aecoi*dance  there- 
with, and  the  issues  thereon  noticetl 
by  plaintiff  for  trial.  The  dis- 
missal of  the  complaint  as  to  the 
one  defendant  ana  the  leave  to 
plaintiff  to  amend,  were  granted 
without  objection  or  exception  by 
either  party.  Jleld^  that  the  plaint- 
iff's right  of  appeal  from  said  judg- 
ment of  dismissal,  if  any  ever 
existed,  was  waived.  The  Mayor 
V.  Kent,  133. 

2.  When  on  a  trial  before  a  judge 
and  jury  the  complaint  is  dismiss- 
ed, a  motio^  for  a  new  trial  on 
the  judge's  minuter  is  improper. 
Twenty-third  St.  Baptist  Ch.  v. 
Comtoell,  260. 

3.  Where  the  defendant  has  the  af- 
firmative of  an  issue,  he  has  the 
right  to  open  and  close  the  argu- 
ment to  the  juiy,  and  it  is  error  to 
deny  him  the  right.  Murray  v.  N . 
Y.  Life  Ins.  Co.,  85  N.  Y.  236. 
It  is  a  legal  right  not  resting  upon 


INDEX. 


663 


the  discretion  of  the  court,  and  if 
denied  and  exception  is  taken  to 
the  denial,  is  subject  to  review  on 
appeal .     HecUon  v.  Tracy,  327 . 

4.  Where  under  the  instructions  of 
the  court,  not  excepted  to,  the  jury 
reached  a  conclusion  evidently  by 
discriminations  made  under  the 
instructions,  the  result  of  their 
discriminations  is  not  to  be  set 
aside  solely  for  the  reason  that  it 
is  not  apparent  how  they  arrived 
at  the  result.  It  must  be  sustained, 
if  under  the  whole  charge  and  up- 
on the  whole  case,  no  sufficient 
reason  appears  to  set  aside  the 
verdict.    Brown  v.  Recknagel,  330. 

5.  In  this  case,  where  a  recovery 
was  sought  upon  a  contract  for 
medical  service  for  a  year,  at  a 
ffiven  price,  the  trial  judge  held 
Siat  the  defendant  had  not  proved, 
nor  given  evidence  that  tended  to 
prove,  that  he  had  the  right,  if  dis- 
satisfied, to  withdraw  his  child 
from  plaintiff ^s  professional  treat- 
ment at  the  end  of  six  months,  as 
claimed  in  the  answer.  Enter- 
taining this  view,  and  the  answer 
admitting  a  contract  for  a  year,  the 
jud^e  instructed  the  jury  to  find  a 
verdict  for  the  plaintiff  in  the  sum 
of  $350,  with  interest  which  re- 
mained due  under  the  contract  be- 
tween the  parties  as  the  jud^e 
assumed  it  was  proven.  To  said 
instruction  the  counsel  for  the  de- 
fendant excepted.  The  exception 
is  untenable  because  it  is  a  gen- 
eral one,  and  because  on  examina- 
tion of  the  evidence,  it  is  found  to 
be  insufficient  to  establish  the  de- 
fence in  the  particular  stated  by 
the  judge.     Roberts  v.  Lloyd,  333. 

6.  If  there  was  any  other  question 
upon  which  the  defendant  claimed 
the  ri^ht  to  go  to  the  jury,  it 
ghoulcT  have  been  pointed  out  for 
consideration  by  defendant's  coun- 
sel,   lb. 

7.  The  appellant  being  unable  to 
procure  a  copy  of  the  stenogra- 
pher's minutes  of  the  testimony 
by  reason  of  the  death  of  the  ste- 
nographer, moved  for  a  new  trial 
on  affidavits  showing  that  fact, 
and  on  tlie  affidavit  of  the  counsel 
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who  tried  the  cause,  to  the  effect, 
that  the  trial  lasted  three  days; 
that  very  numerous  witnesses  were 
examined ;  that  he  had  a  general 
recollection  of  the  tendency  and 
bearing  of  the  testimony,  but  not 
of  details,  and  had  not  enough 
recollection  of  the  case  to  base  a 
case  on  appeal  thereon ;  and  that 
he  had  been  informed  by  the  judge 
before  whom  the  cause  was  tried 
that  his  minutes  were  insufficient 
for  the  purpose  of  making  a  ca^^e 
on  appeal.     It  did  not  appear  that 
any  exceptions  were  taken  to  the 
admission  or  rejection  of  evidence. 
The  motion  was  denied  and  an  or- 
der to  that  effect  duly  entered,  and 
an  appeal  taken.   On  the  argument 
of  the  appeal  it  appeared,  by  con- 
cession of  counsel  for  appellant, 
that  the  only  point  of  law  involved 
was,  as  to  an  acceptance  of  the 
machine,  for  tlie  puix;hase  price 
of  which  the  action  was-  brought, 
by  reason  of  its  retention  and  use 
without  objection  for  the  space  of 
a  month.     Held,  that  the  grounds 
presented  were  not  sufficient  to 
authorize  a  new  trial,  and  that  the 
order  below  should  be  affirmed. 
Lidgerwood  Mfg.  Co.  v.  Rogers, 
350. 

Where  a  complaint  sets  forth 
enough  to  support  an  action  for  a 
breacn  of  warranty,  the  action 
will  be  suppoited  in  that  aspect, 
although  It  contiins  allegations 
which  are  superfluous  to  such  a 
cause  of  action.  The  rights  se- 
cured by  an  exception  to  a  ruling 
dismissing  the  complaint  are  not 
impaired  by  an  omission  to  except 
to  the  court's  denying  plaintifTs 
motion  for  a  direction  of  a  verdict 
in  his  favor.  Phenix  Ins.  Co.  v. 
Parsons.  423. 

Plaintiff  brought  an  action  in 
September,  1886,  to  recover  for 
services  performed  from  April, 
1880,  to  July,  1881,  and  one  of 
the  defences  set  up  in  the  answer 
was  the  statute  of  limitiitions,  yet 
plaintiff  went  to  trial  without  ask- 
mg  to  amend  his  complaint,  and 
on  the  trial  was  allowed,  the  de- 
fendant objecting,  to  amend  his 
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complaint  by  alle^n^  "that  he 
was  not  to  be  paid  lor  his  services 
until  tlie  defendant  was  able  to 
pay  running  exj>enses,  and  was 
also  allowed  to  pi*ove,  defendant 
still  objecting,  that  the  defendant 
became  able  to  pay  its  running 
expenses  on  the  1st  day  of  Janu- 
ary, 1^48;5.  Ildd.  tliat  the  motion 
to  amend  should  have  been  denied 
on  the  gi'ouiid  of  the  plaintift*'s 
laches  in  moving  for  amendment. 
It  is  no  answer  that  tlie  defendant 
was  not  misled  in  his  defence." 
The  plaintiff's  motion  should  have 
been  denied.  Another  reason  for 
reversal  is,  that  against  the  objec- 
tion of  the  defendant,  the  ))laintiff 
was  allowed  to  show  that  defendant 
became  able  to  pay  miming  ex- 
penses in  18fe3.  This  was  tlie  re- 
ception of  evidence  on  an  issue 
not  presented  by  the  complaint, 
in  other,  words,  the  complaint  as 
amended  did  not  state  the  cause 
of  action  on  which  plaintiff  re- 
covered. That  the  defendant  be- 
came able  to  pay  its  running 
expenses  was  a  condition  prece- 
dent, which  should  have  been 
alleged  in  the  complaint,  and  it 
was  error  to  admit  evidence  of 
such  material  fact  or  condition 
not  so  alleged.  Johnson  v.  Am. 
Writing  Machine  Co.,  600. 

10.  After  the  plaintiff  had  rested  her 
ease  and  the  defendant  had  moved 
the  dismissal  of  the  complaint  and 
the  court  had  announced  its  inten- 
tion to  grant  the  motion,  the  plaint- 
iff offered  to  show  that  her  assignor, 
to  whom  she  alleged  the  goods  in 
fact  belonged,  was  driven  away 
from  the  house  in  which  the  goods 
were  stored  and  from  which  they 
were  afterwards  taken  by  the  de- 
fendant, and  that  the  defendant 
knew  of  this  fact  before  the  as- 
signment was  made  to  him,  and 
before  he  took  the  possession  of  the 
goods.  The  court,  below  refused 
to  allow  the  plaintiff,  at  that  stage 
of  the  proceedings,  to  show  this 
fact.  Held,  that  imder  the  ciivum- 
stances  of  the  case,  this  refusal  was 
not  error.     Dexfer  v.  Dexter,  568. 

When  party  aggrieved  by  the  court 


calling  a  tvUness  should  move  for 
new  trial — general  exception  yivts 
no  ground  for  relief  on  apj)eal. 
See  O'Connor  v.  Nat,  Ice  Co,,  410. 

Charge,  exception  to.  BequeM,  to 
cfuirge  exceptions  to  refusal,  strik- 
ing out  evidence,  exception  to  refu- 
sal, when  no  ground  presented 
thereby  for  refusal,  and  reasons 
therefor.  See  West  v.  Manhattan 
Ry  Co.,.  690. 

Trial,  conduct  of—Bulings  on  objec- 
tions to  questions,  and  striking  out 
answers —  Uncertainly  of  questions^ 
ground  for  their  exclusion — State- 
ment to  physician  if  not  appearing 
to  be  fiiode  for  his  professional 
guidance,  and  the  time  vrhen  made 
not  t/ppcafing,  is  ifiadmissible^- 
H  here  on  a  party* s  examination,  a 
uitness  has  denied  haHng had  any 
conversation  with  another  witness 
071  a  certain  subject,  it  is  in  the 
discretion  oftheli  ial  judge  whether 
on  the  same  party's  examination, 
he  will  allow  further  inlerrogaticn 
as  to  a  cofiversation  on  that  sub- 
ject. The  necessary  consequences 
of  a  future  or  conditional  state  of 
ajffairs  cannot  be  asked  of  a  wit- 
ness. Credibility  of  witness,  as- 
suming  that  of  two  witnesses  for 
the  defence  one  or  the  other  must 
be  respoiisible  to  the  defendant  by 
reason  of  an  accident  complairncl 
of  occurring  throut  h  the  defi  ctive 
cutdition  of  the  sidewalk  in  front 
of  his  particular  premises,  yet 
thdtjact  cannot  be  used  by  the  jury 
to  estimate  the  credibility  of  cither 
in  particular,  therefore  a  refusal 
to  charge  that  the  defendant  has  a 
right  of  action  over  against  the 
owner  of  the  property  in  front  of 
which  the  accident  occurred  for  the 
reimbursement  of  any  verdict  ren- 
dered, is  not  error.  Instances  of 
irresponsive  answers.  See  Hillc- 
stim  V.  The  Mayor,  695. 

Trial,  conduct  of^Dtrection  of  ver- 
dict, is  proper  although  there  is 
some  evidence,  07i  the  issues  joined, 
in  favor  of  the  party  against  whom 
the  verdict  is  ordered  where  the 
force  of  such  evidence  is  destroyed 
by  undoubted  facts  in  the  case. 
See  First  Nat.  Bank  v.  Cox,  eOO. 
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TROVER. 

Machines,  damages  in  replevin  or 
trover  for  unlawful  detention  of, 
when  restricted  to  interest  on  the 
value.  See  Bednwful  v.  Am.  Mfg. 
Co.,  372. 

TRUSTS. 

Where  parties  having  a  demand 
ag^ainst  the  owner  of  a  vessel  for 
money  disbursed  on  the  vessel  and 
commissions,  take  out  to  cover 
such  demand  an  open  policy,  loss 
payable  to  them  or  whom  it  may 
concern,  and  the  following  day 
receive  a  letter  from  the  own- 
er requesting  them  to  have  the 
advances  secured,  if  they  had  not 
already  doue  so,  so  that  in  case  of 
loss  they  would  not  call  on  the 
owner  for  advances,  and  reply  the 
next  day  by  letter  stating  that  they 
had  covered  the  amount,  the  letters 
amount  to  a  declaration  of  trust, 

•  or  to  an  agi'eement  that  they  would 
hold  the  policy  for  the  owner  and 
apply  the  insurance  money  to  the 
payment  of  the  demand  against 
the  owner.  Phenix  Ins.  Oo.  v. 
Parsons,  423. 

Trustee — Order  appointing  him  trus- 
tee to  thold  premises  set  apart  for. 
the  trust,  construction  of.  See 
LaJiey  v.  Kortright,  627. 

ULTRA  VIRES. 
See  Corporations. 

UNDERTAKING. 
See  Sureties. 


UNDUE  INFI.UENCE. 
See  Fraud. 

UNINCORPORATED  ASSOCIA- 
TIONS. 

See  Subscriptions. 

VENDOR  AND  PURCHASER. 
1.  A  purchaser  on  a  sale  under  a 


judgment  of  foreclosure  and  sale 
entered  on  default  of  all  of  the 
defendants,  adjudging  that  plaint- 
iff be  paid  out  of  the  proceeds  of 
sale  a  claim  for  a  sum  of  money 
theretofore  paid  by  him  as  interest 
on  a  prior,  mortgage,  will  not  be 
relieved  on  the  ground  that  the 
complaint  did  not  allude  to  such 
claim,  and  made  no  demand  for 
relief  in  regard  to  it.  Hutchinson 
V.  Wall,  104. 

2.  A  decree  for  a  sale  of  property 
in  this  state  in  a  foreclosure  suit 
brought  in  the  court  of  chanceiy 
against  an  assignee  in  bankruptcy 
under  the  act  of  1841,  as  sucli 
where  the  assignee  was  duly 
served  with  summons,  etc.,  and 
failed  to  appear,  defend  or  make 
application  for  relief,  is  not  void 
because  of  an  omission  to  procure 
leave  of  tlie  Federal  Court,  to  sue 
such  assignee ;  and  a  sale  of  the 
property  under  such  decree  is 
valid,  and  furnishes  no  ground 
for  rejection  of  a  title  made  there- 
under. Andrews  v.  Townshend, 
63  Super.  Ct.  622,  followed  as  to 
propriety  of  bringing  ejectment 
for  infant  in  the   name   of   the 

feneral    guardian.     Andrews    v. 
hwnshend,  140. 

3.  Where  by  the  devises  of  a  will, 
real  estate  is  devised  to  executors 
in  trust,  with  power,  and  only 
one  ever  qualified,  and  the  others 
never  renounced,  all  should  join 
in  any  conveyance  thereof,  or  be 
made  parties  to  any  action  affect- 
ing the  same.  Scholle  v.  Scholle, 
399. 

4.  In  this  case,  the  title  sought  to 
be  forced  upon  the  purchasers,  so 
far  as  it  rests  upon  the  sufficiency 
of  a  judgment  in  foreclosure,  is 
not  free  from  reasonable  doubt, 
because  certain  executors,  as  trus- 
tees, and  the  grandchildren  of  the 
testator,  deceav<ied,  were  not  made 
parties  to  the  action  of  foreclosure, 
and  because  all  of  the  executors, 
as  trustees,  did  not  join  in  the 
execution  of  the  deed.  Held  that 
the  objectinor  purchasers  had  a 
right  to  expect  that  they  would 
acquire  a  good  title  free   from 
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reasonable  doubt,  and  as  the 
plaintiit'  cannot  ^vc  such  a  title, 
they  must  be  relieved  fix)m  the 
purchase.     lb. 

Discretionary  power  of  sale — when^ 
cannot  be  cxeaded  by  single  execu- 
tor.   See  Hyatt  v.  Aguero^  63. 

Corporatiofis  de  facto — potver  to  take 
and  convey  real  estate^— effect  of 
omission  of  seal  on  certificate  made 
under  2  B,  S.,  7ih  ed.,  p.  1654. 
Estoppel.  See  Stoker  x.  Schwab, 
122. 

Specific  performance  by  vendee  of  a 
contract  to  purchase  land — Action 
to  compel — Inchoate  right  of  dow- 
er— Conveyance  by  vnfe.  See  Ir- 
ving V.  Campbell,  224. 

Action  by  purchaser  to  sectire  release 
from  contract  of  sale — Trustee — 
Order  appointing  him  trustee  to 
hold  premises  set  apart  for  the 
trust,  construction  of  See  Lahey 
V.  Kortright,  627. 

VERDICT. 
See  TttiAX,  3. 

VICIOUS  ANIMALS. 
See  Negligence,  3. 

VOLENTI  NON  FIT  INJURIA. 
See  Negugence. 

WAREHOUSEMEN. 

At  the  close  of  the  plaintiff's  case  on 
the  trial,  defendant  moved  to  dis- 
miss the  complaint  on  the  ground 
that  its  liability  as  a  common  car- 
rier had  ceased,  owing  to  the  fail- 
ure of  the  defendant  to  call  for  his 
goods :  and  that  the  plaintiff  had 
failed  to  make  out  a  case  against  it 
as  a  warehouseman.  The  motion 
was  denied  and  the  defendant  ex- 
cepted to  the  ruling.  Held,  that 
this  niling  was  not  ent)neous. 
The  failure  of  defendant  to  deliver 
goods  deposited  with  it  as  a  ware- 
houseman, placed  upon  it  the  bur- 
den of  accounting  for  the  goods. 
The  goods  had  disappeared.    The 


defendant  failed  to  show  how  or 
when,  or  to  prove  that  they  were 
lost  without  any  negligence  on  its 
pait.  It  was  bound  to  deliver  tlie 
goods  on  demand,  or  to  account 
for  them  under  such  facts  and  cir- 
cumstances as  would  relieve  it 
from  this  liability.  Failing  in  diis, 
it  must  answer  to  the  plaintiff  for 
the  value  of  the  goods.  The  case 
of  Claflin  v.  Meyer.  76  N.  Y.  260, 
considered  in  its  bearing  upon  this 
case .  WiUiamson  v .  A .  Y.^N.H. 
&H,R.  It,  C6.,  608. 


WARRANTY. 

1.  Upon  an  assignment  of  a  claim 
for  a  consideration  paid,  a  war- 
ranty is  implied  that  the  assigned 
claim  is  an  existing  valid  one  (at 
least,  to  the  extent  of  the  consider- 
ation paid)  which  may  be  transfer- 
red, and  that  it  had  never  been 
satisfied  or  discharged  by  the  act 
of  the  assignor,  Ihcnix  Ins.  Co., 
V.  Parsons,  423. 

2.  Where,  by  an  agreement  between 
an  assignor  and  the  pei*son  against 
whom  the  claim  undeitaken  to  be 
assigned  existed,  certain  moneys 
payable  by  the  assignee  to  the  as- 
signor were  to  be  by  him  applied 
to  the  extinguishment  of  the  claim 
undeitaken  to  be  assigned,  a  pay- 
ment of  such  moneys  by  the  as- 
signee to  the  assignor  made  before 
the  execution  of  the  assignment 
conditionally  on  its  execution, 
operates  (it  being  sufiScient  for 
that  purpose)  to  extinguish  the 
claim  undertaken  to  be  assigned, 
and  there  being  nothing  to  pass  by 
the  assignment,  there  is  a  breacli 
of  the  implied  wari-anty.    lb, 

WILL. 

1.  A  will  contained  the  following 
clause :  ••  I  hereby  authorize  my 
said  executors  to  "sell  all  or  any 
part  of  my  real  or  personal  estate 
at  any  time  in  their  joint  discretion 
— that  is  to  say,  one  is  not  author- 
ized to  sell  or  exchange  without 
the  consent  and  co-operation  of 


INDEX. 


667 


the  other — and  to  give  valid  deed 
to  the  purchaser.^'  One  of  said 
executora  renounced  his  right  to 
letters  testamentaiy.  Held^  that 
the  remaining  executor,  who  qual- 
ified, could  not  execute  the  above 
power,  solely,  notwithstanding  the 
provisions  of  §  2642,  Code  Civ. 
Proc.    Hyatt  v.  Aguero,  63. 

2.  Where  by  the  devises  of  a  will, 
real  estate  is  devised  to  executors 
in  trust,  with  power,  and  only  one 
ever  qualified,  and  the  others  never 
renounced,  all  should  join  in  any 
conveyance  thereof,  or  be  made 
parties  to  any  action  affecting  the 
same.     Scholle  v.  Scholle,  399. 

3.  A  testator  left  certain  shares  of 
his  residuary  estate  in  trust  and 
devised  others  absolutely,  and 
gave  his  executora  power  to  sell 
any  portion  of  his  estate  and  rein- 
vest the  proceeds.  The  executors 
and  testamentary  trustees  resigned 
and  letters  of  administration  with 
the  will  annexed  were  issued  to 
the  widow.  On  petition  of  the 
beneficiaries,  other  trustees  were 
appointed  to  hold  in  trust  certain 
parcels  allotted  by  commissioners 
m  partition  to  the  trust  estate.  The 
action  was  brought  by  the  pur- 
chaser under  contnict  of  sale  of 
such  parcels  to  be  relieved  from 
his  contract  on  the  ground  that  the 
trustees  appointed  by  the  orders 
had  no  power  to  convey.  Held, 
that  the  appeal  should  be  deter- 
mined by  a  consideration  of  the 
construction  of  the  orders  appoint- 
ing Gouvemeur  and  Lawrence  M. 
trustees,  and  that  on  the  whole  re- 
cord the  proper  construction  to  be 
given  to  those  orders  is,  that  the 
phrase  "to  /ioW  used  in  those 
ordera  was  used  for  purposes  of 
identification  and  not  for  the  pur- 
pose of  restricting  any  powers 
which  the  trustees  might  other- 
wise have,  including  that  of  a 
power  of  sale.  Lahey  v.  Kort- 
right,  627. 

WITNESS. 

1.  On  the  trial  a  son  of  the  defend- 
ant was  permitted  to  testify  to 


directions  given  by  Schoenberg 
(Schoenberg  being  deceased). 
Held,  that  although  the  business 
was  set  up  and  prosecuted  for  the 
.  benefit  of  the  son,  yet  as  he  had  no 
legal  interest  in  it  and  as  being  an 
iniant  ho  could  not  have  a  legal 
intei*est,  and  as  he  was  not  a  party 
to  the  action  and  was  not  interested 
in  the  event,  and  was  not  one  from 
whom  the  defendant  had  acquired 
an  interest,  he  was  not  precluded 
from  testifying  by  tlie  provisions 
of  §  829  ot  the  Code  of  Civil  Pro- 
cedure. -A^.  Y.  Smelting  Co,  v. 
Lieb,  308. 

2.  The  point  raised  by  defendant, 
as  to  tne  calling  and  examination 
of  die  witness  Johnson  by  the  trial 
judge,  presents  no  ground  for  re- 
versal. The  witness  was  accepted 
by  the  plaintiff  as  his  witness.  If 
the  ciix'umstances  under  which  this 
was  done  and  the  remarks  that 
passed  between  the  trial  jud^e  and 
the  counsel  for  the  defendant  at 
the  time  tended  to  prejudice  the 
defendant's  case  with  the  jury,  the 
defendant  upon  a  case  properly 
made  of  the  facts,  should  have 
moved  at  special  term  for  a  new 
trial  as  a  matter  of  discretion .  A s 
this  wa<t  not  done,  no  relief  can  be 
gi-anted  upon  a  mere  general  ex- 
ception. O'Connor  v.  Nat,  Ice 
Co.,  410. 

Statement  to  physician,  if  not  appear- 
ing to  be  made  for  his  professional 
guidance,  and  the  time  when  made 
not  appearing,  is  inadmissible — 
Where  on  a  party's  examination,  a 
witness  has  denied  having  had  any 
conversation  with  another  witness 
on  a  certain  stibject,  it  is  in  the 
discretioji  of  the  trial  judge  whe- 
ther on  the  same  parly's  examina- 
tion, he  will  alloiv  further  interro- 
gation as  to  a  conversation  on  that 
subject.  The  necessary  conse- 
quences of  a  future  or  conditional 
state  of  affairs  cannot  be  asked  of 
a  vntncss. 

Credibility  of  witness,  assuming  thai 
of  two  witnesses  for  the  defence  one 
or  the  other  must  be  responsible  to 
the  defendant  by  reason  of  an  ac- 
cident complained    of   occurring 
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through  the  defective  condition  of 
Uie  sidewalk  in  front  of  his  partic- 
ular premises,  yet  thaifa^i  cannot 
be  used  by  the  jury  to  estimate  the 
credibilily  of  either  in  ])articular, 
therefore  a  refusal  to  charge  that 
the  defendant  hcui  a  right  of  action 
over  against  the  owner  of  the  pro- 


perty in  front  of  which  the  acri- 
dent  occurred  Jor  the  reimburse- 
ment of  any  verdict  rendered^  is 
not  error.  See  Billtsum  v.  The 
Mayor,  696. 

See  Acknowledgment. 


4 


7862 


GlfO 


^-fc^B"aiaHAW  I  IBBfflg 


V 


662 


INDEX. 


were  imposed,  used  either  as  a 
hospital  for  indigent  sick,  or  as  a 
dispensary  for  the  uel  ief  of  the  poor 
who  called  tliere,  and  its  work  in 
all  its  departments  was  entirely 
^atuitous,  nothing  being  exacted 
for  medical  attendance,  food, 
clothing,  lodging,  or  for  any  other 
thing  or  reason.  Held^  that  such 
use  constituted  the  building  an 
almshouse  within  the  meaning  of 
the  term  as  used  in  the  act  relating 
to  taxation  above  referred  to,  and 
that  it  was  exempt  fix)m  taxation. 
Western  Dispensary  v.  7%e  Mayor, 
361. 

3.  A  notice  to  redeem  from  a  tax  sale 
given  before  the  delivery  of  the 
lease,  is  ineffectual  to  bar  the  own- 
er of  his  rights  in  the  premises ; 
the  owner's  right  to  pay  the  taxes 
and  redeem  the  land  is  whollv  un- 
affected  thereby.  Smith  v.  Walk- 
er, 391. 

4.  In  a  pamphlet  for  a  tax  sale, 
somethmg  else  is  necessaiy  tlian  a 
number  of  a  lot  on  a  map,  espe- 
cially, where  by  the  appearance  of 
tlie  map  itself  the  exact  boundary 
of  the  property  is  uncertain.     lb, 

.5.  In  Franklin  v.  Pearsall,  63  Super. 
Ct.  271,  it  was  not  intendea  to 
decide  that  a  tax  warrant  was 
Toid  unless  signed  by  the  Mayor 
or  Recorder,     lb. 

Void  or  voidable  tax  lease,  possession 
under,  effect  of  on  owner — StattUe 
of  limitations,  when  it  begins  to 
run — Matters  not  constituting  claim 
outside  of  a  tax  lease — Unequivo- 
cal hostile  claim  necessary.  See 
Doherty  v.  Matsell,  76. 

See  Adverse  Possession. 


TRESPASS. 

An  o^vner  of  premises  abutting  on  a 
street  in  the  city  of  New  York, 
there  being  no  evidence  how  the 
street  was  opened  as  a  street,  or  as 
to  the  ownerahip  of  the  fee  there- 
of, is  presumed  to  own  the  fee; 
and  the  erection  of  a  permanent 
structure  of  an  elevated  railroad 
in  such  street  in  front  of  such  abut- 
ting owner's  land,  is  an  encroach- 


ment on  his  freehold  and  a  tres- 
pass— and  entitles  him  to  recover 
such  substantial  damages  as  the 
evidence  warrants.  /Stewart  v. 
Met.  El.  B.  R.  Co.,  377. 

See  Forcible  Entry  and  Detainer. 

TRIAL. 

1.  On  the  trial  of  an  action  against 
several  defendants,  a  bond  offered 
in  evidence  by  plaintiff  was  object- 
ed to  on  the  grounds  that  it  vai-ied 
the  cont]*act  alleged  in  the  com- 
plaint, and  that  it  was  a  defective 
and  incomplete  conti-act  not  having 
been  executed  by  all  the  pailics 
named  as  obligors;  a  motion 
thereupon  by  plaintiff  to  amend 
the  complaint  so  that  it  should 
conform  to  the  facts,  was  granted, 
and  the  complaint  dismissed  as  to 
the  defendant  who  had  not  execu- 
ted the  bond;  plaintiff'^s  counsel 
consented  to  serve  an  amended 
complaint  as  to  the  other  defend- 
ants, and  defendants^  counsel  con- 
sented to  serve  an  answer  thereto, 
all  of  which  was  embodied  in  an 
order  thereafter  entered,  and  the 
new  pleadings  were  subsequently 
duly  sen'^ed  in  accoi*dance  tliere- 
witn,  and  the  issues  thereon  noticed 
by  plaintiff  for  trial.  The  dis- 
missal of  the  complaint  as  to  the 
one  defendant  and  the  leave  to 
plaintiff  to  amend,  were  granted 
without  objection  or  exception  by 
either  party.  Held,  that  the  plaint- 
iff's right  of  appeal  from  said  judg- 
ment of  dismissal,  if  any  ever 
existed,  was  waived.  The  Mayor 
V.  Kejit,  133. 

2.  When  on  a  trial  before  a  judge 
and  jur}^  the  complaint  is  dismiss- 
ed, a  motioQ  for  a  new  trial  on 
the  judge's  minutes  is  improper. 
TivetUy-ihird  St.  Baptist  Ch.  v. 
Comwell,  260. 

3.  Where  the  defendant  has  the  af- 
fi]*mative  of  an  issue,  he  has  the 
right  to  open  and  close  the  argu- 
ment to  the  juiy,  and  it  is  error  to 
deny  him  the  right.  Murray  v.  N . 
Y.  Life  Ins.  Co.,  86  N.  Y.  236. 
It  is  a  legal  right  not  resting  upon 
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the  discretion  of  the  court,  and  if 
denied  and  exception  is  taken  to 
the  denial,  is  subject  to  review  on 
apoeul .     Heaton  v.  lYacy,  327 . 

4.  Where  under  the  instructions  of 
the  court,  not  excepted  to,  the  jury 
reached  a  conclusion  evidently  by 
discriminations  made  under  the 
instructions,  the  result  of  their 
discriminations  is  not  to  be  set 
aside  solely  for  the  reason  that  it 
is  not  apparent  how  they  arrived 
at  the  result.  It  must  be  sustained, 
if  under  the  whole  charge  and  up- 
on the  whole  case,  no  sufficient 
reason  appears  to  set  aside  the 
verdict.    Brown  v.  Becknagel,  830. 

6.  In  this  case,  where  a  recovery 
was  sought  upon  a  contract  for 
medical  service  for  a  year,  at  a 
given  price,  the  trial  judge  held 
Siat  the  defendant  had  not  proved, 
nor  given  evidence  that  tended  to 
prove,  that  he  had  the  right,  if  dis- 
satisfied, to  withdraw  his  child 
from  plaintiff ^s  professional  treat- 
ment at  the  end  of  six  months,  as 
claimed  in  the  answer.  Enter- 
taining this  view,  and  the  answer 
admittmg  a  contract  for  a  year,  the 
judge  instructed  the  jury  to  find  a 
verdict  for  the  plaintiff  in  the  sum 
of  $350,  with  interest  which  re- 
mained due  under  the  contract  be- 
tween the  parties  as  the  jud^e 
assumed  it  was  proven.  To  said 
instruction  the  counsel  for  (he  de- 
fendant excepted.  The  exception 
is  untenable  because  it  is  a  gen- 
eral one,  and  because  on  examina- 
tion of  the  evidence,  it  is  found  to 
be  insufficient  to  establish  the  de- 
fence in  the  particular  stated  by 
the  judge.     Roberts  v.  Lloyd,  333. 

6.  If  there  was  any  other  question 
upon  which  the  defendant  claimed 
the  right  to  go  to  the  jury,  it 
should  have  been  pointed  out  for 
consideration  by  defendants  coun- 
sel,    lb. 

7.  The  appellant  being  nnable  to 
procure  a  copy  of  the  stenogra- 

gher's  minutes  of  the  testimony 
y  reason  of  the  death  of  the  ste- 
nographer, moved  for  a  new  trial 
on  affidavits  showing  that  fact, 
and  on  the  affidavit  of  the  counsel 


who  tried  the  cause,  to  the  effect, 
that  the  trial  lasted  three  days; 
that  ver3*  numerous  witnesses  were 
examined ;  that  he  had  a  geneml 
recollection  of  the  tendency  and 
bearing  of  the  testimony,  but  not 
of  details,  and  had  not  enough 
recollection  of  the  case  to  base  a 
case  on  appeal  thereon ;  and  that 
he  had  been  informed  by  the  judge 
before  whom  the  cause  was  tried 
that  his  minutes  were  insufficient 
for  the  purpose  of  making  a  case 
on  appeal,     it  did  not  appear  that 
any  exceptions  were  taken  to  the 
admission  or  rejection  of  evidence. 
The  motion  was  denied  and  an  or- 
der to  that  effect  duly  entered,  and 
an  appeal  taken.   On  the  argument 
of  the  appeal  it  appeared,  by  con- 
cession of  counsel  for  appellant, 
that  the  only  point  of  law  involved 
was,  as  to  an  ac*ceptance  of  the 
machine,  for  the  purchase  price 
of  which  the  action  was-  brought, 
by  reason  of  its  retention  and  use 
without  objection  for  the  space  of 
a  month.     Held,  that  the  grounds 
presented  were  not  sufficient  to 
authorize  a  new  trial,  and  that  the 
order  below  should  be  affirmed. 
Lid^erwood  Mfg.  Co.  v.  Rogers, 
350. 

8.  Where  a  complaint  sets  forth 
enough  to  support  an  action  for  a 
breach  of  warranty,  the  action 
will  be  suppoited  in  that  aspect, 
although  It  contains  allegations 
which  are  superfluous  to  such  a 
cause  of  action.  The  rights  se- 
cured by  an  exception  to  a  ruling 
dismissing  the  complaint  are  not 
impaired  by  an  omission  to  except 
to  the  court's  denying  plaintifTs 
motion  for  a  direction  of  a  veixiict 
in  his  favor.  Phenix  Ins.  Co.  v. 
Parsons,  423. 

9.  Plaintiff  brought  an  action  in 
September,  1886,  to  recover  for 
services  performed  from  April, 
1880,  to  July,  1881,  and  one  of 
the  defences  "set  up  in  the  answer 
was  the  statute  of  limitiitions,  yet 
plaintiff  went  to  trial  without  ask- 
ing to  amend  his  complaint,  and 
on  the  trial  was  allowed,  the  de- 
fendant objecting,  to  amend  his 
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complaint  by  alleging  "that  he 
was  not  to  be  paid  lor  nis  services 
until  tlie  defendant  was  able  to 
pay  running  expenses,  and  was 
also  allowed  to  prove,  defendant 
still  objecting,  that  tlie  defendant 
became  able  to  pay  its  running 
expenses  on  the  1st  day  of  Janu- 
aiy,  1883.  Be  Id,  that  the  motion 
to  amend  should  have  been  denied 
on  the  ground  of  the  plaintiff's 
laches  in  moving  for  amendment. 
It  is  no  answer  that  die  defendant 
was  not  misled  in  his  defence." 
The  plaintiff's  motion  should  have 
been  denied.  Another  reason  for 
reversal  is,  that  against  the  objec- 
tion of  the  defendant,  the  plaintiff 
was  allowed  to  show  that  defendant 
became  able  to  pay  running  ex- 
penses in  1883.  This  was  tlie  re- 
ception of  evidence  on  an  issue 
not  presented  by  the  complaint, 
in  otlier. words,  the  complaint  as 
amended  did  not  state  the  cause 
of  action  on  which  plaintiff  re- 
covered. That  the  defendant  be- 
came able  to  pay  its  ninning 
expenses  was  a  condition  prece- 
dent, which  should  have  been 
alleged  in  the  complaint,  and  it 
was  error  to  admit  evidence  of 
such  material  fact  or  condition 
not  so  alleged.  Johnson  v.  Am. 
Writing  Machine  Co.,  500. 

10.  After  the  plaintiff  had  rested  her 
case  and  the  defendant  had  moved 
the  dismissal  of  the  complaint  and 
the  court  had  annoimcedits  inten- 
tion togi'antthe  motion,  the  plaint- 
iff offered  to  show  that  her  assignor, 
to  whom  she  alleged  the  goods  in 
fact  belonged,  wa.s  driven  away 
from  the  house  in  which  the  goods 
were  stored  and  from  which  they 
were  aftenvaixls  taken  by  the  de- 
fendant, and  that  the  defendant 
knew  of  this  fact  before  the  as- 
signment M'as  made  to  him,  and 
before  he  took  the  possession  of  the 
goods.  The  court  below  refused 
to  allow  the  plaintiff,  at  that  stage 
of  the  proceedings,  to  show  this 
fact.  Held,  that  under  the  ciivum- 
stances  of  the  case,  this  refusal  was 
not  error.     Dexfer  v.  Dexter,  568. 

Mlien  party  aggrieved  by  the  court 


calling  a  'witness  should  move  for 
new  trial — general  exception  gives 
no  ground  for  relief  on  appeal. 
See  O'Connor  v.  Nat.  Ice  Co.,  410. 

Charge,  exception  to.  Hequest  to 
cfuirge  exceptions  to  refusal,  strik- 
ing out  evidence,  exception  to  refu- 
sal, when  no  ground  presented 
thereby  for  refusal,  and  reasons 
therefor.  See  West  v.  Manhattan 
R'y  Co.,^  590. 

Trial,  conduct  of— Rulings  on  objec- 
tions to  questions,  and  striking  out 
afisuxrs —  Uncertainty  of  questions, 
ground  for  their  exclusion — State- 
ment to  physician  if  not  appearing 
to  be  made  for  his  projessional 
guidance,  and  the  time  v'hen  made 
not  appealing,  is  inadmissible — 
W  here  on  a  party"* s  examination,  a 
witness  has  denied  having  had  any 
conversation  with  another  witness 
on  a  certain  subject,  it  is  in  the 
discretion  of  the  trial  judge  whether 
on  the  same  party's  examination, 
he  will  allow  further  interrogation 
as  to  a  conversation  on  that  sul>- 
ject.  The  necessary  consequences 
of  a  future  or  conditional  state  of 
({ffairs  cannot  be  asked  of  a  wit- 
ness. Credibility  of  witness,  as- 
suming that  of  two  witnesses  for 
the  defence  one  or  the  other  must 
be  responsible  to  the  defendant  by 
reason  of  an  accident  complaint  d 
of  occurring  tlirovch  the  defective 
ctndition  of  the  sidtwalk  in  front 
of  his  particular  premises,  yet 
that  fact  cannot  be  used  by  the  jury 
to  estimate  the  credibility  of  cUher 
in  particular,  therefore  a  rejusal 
to  charge  that  the  defendant  has  a 
right  of  action  over  against  the 
owner  of  the  property  in  front  of 
trhich  the  accident  occurred  for  the 
reimbursement  of  any  verdict  ren- 
dered, is  not  error.  Instances  of 
irresponsive  answers.  See  Hillc- 
sum  V.  The  Mayor,  596, 

Trial,  conduct  of— Direction  of  ver- 
dict, is  proper  although  there  is 
some  evidence,  on  the  issues  joined, 
in  favor  of  the  party  against  whom 
the  verdict  is  ordered  wfiere  the 
force  of  such  evidence  is  destroyed 
by  undoubted  facts  in  the  case. 
See  First  Nat.  Bank  v.  Cox,  600. 
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TROVER. 

Machines,  damages  in  replevin  or 
troccr  for  unlawful  detention  of, 
when  restricted  to  intereat  on  the 
value,  Seo  Eednwnd  v.  Am.  Mfy, 
Co,,  372. 

TRUSTS. 

Where  parties  having  a  demand 
against  the  owner  of  a  vess(».l  for 
jiioney  disbureed  on  the  vessel  and 
commissions,  take  out  to  cover 
such  demand  an  open  policy,  loss 
payable  to  them  or  whom  it  may 
concern,  and  the  following  day 
receive  a  letter  from  the  own- 
er reciuesLiiig  them  to  have  the 
advances  secured,  if  t)\Qy  had  not 
already  done  so,  so  that  m  case  of 
loss  tiiey  would  not  call  on  the 
owner  for  advances,  and  reply  the 
next  day  by  letter  stating  that  they 
had  covered  tiie  amount,  tlie  letters 
amount  to  a  declaration  of  trust, 

•  or  to  an  agi'eement  that  they  would 
hold  the  policy  for  the  owner  and 
apply  the  insurance  money  to  the 
payment  of  the  demand  against 
the  owner.  Fhenix  Ins.  Co.  v. 
ParsoJis,  423. 

Trustee — Order  appointing  him  trus- 
tee to  hold  premises  set  apart  for. 
the  trust,  construction  of.  See 
LaJiey  v.  Kortright,  627. 

ULTRA  VIRES. 
See  Corporations. 

UNDERTAKING. 
See  Sureties. 


UNDUE  INFT.UENCE. 
See  Fraud. 

UNINCORPORATED  ASSOCIA- 
TIONS. 

See  Subscriptions. 

VENDOR  AND  PURCHASER. 
1.  A  purchaser  on  a  sale  under  a 


judgment  of  foreclosure  and  sale 
entered  on  default  of  all  of  the 
defendants,  adjudging  that  plaint- 
iff be  paid  out  of  tlie  proceeds  of 
sale  a  claim  for  a  sum  of  money 
theretofore  paid  by  him  as  interest 
on  a  pi-ior.  mortgage,  will  not  be 
relieved  on  the  ground  that  the 
complaint  did  not  allude  to  such 
claim,  and  made  no  demand  for 
relief  in  regard  to  it.  Hutchinson 
y.Wall,  104. 

2.  A  decree  for  a  sale  of  property 
in  this  state  in  a  foreclosure  suit 
brought  in  the  coiu't  of  chancery 
against  an  assignee  in  bankruptcy 
under  the  act  of  1841,  as  sucli 
where  the  assignee  was  duly 
served  with  summons,  etc.,  and 
failed  to  appear,  defend  or  make 
application  for  relief,  is  not  void 
because  of  an  omission  to  procure 
leave  of  the  Federal  Court,  to  sue 
such  assignee ;  and  a  sale  of  the 
property  under  such  decree  is 
valid,  and  furnishes  no  ground 
for  rejection  of  a  title  made  there- 
under. Andrews  v.  Townshend, 
53  Super.  Ct.  622,  followed  as  to 
propriety  of  bringing  ejectment 
for  infant  in  the  name   of   the 

feneral    guardian.     Andrews    v. 
^ownsheiid,  140. 

3.  Where  by  the  devises  of  a  will, 
real  estate  is  devised  to  executora 
in  trust,  with  power,  and  only 
one  ever  qualified,  and  the  otliei*s 
never  renounced,  all  should  join 
in  any  conveyance  thereof,  or  be 
made  parties  to  any  action  affect- 
mor  the  same.  Scholle  v.  Scholle, 
899. 

4.  In  this  case,  the  title  sought  to 
be  forced  upon  the  purchasers,  so 
far  as  it  rests  upon  the  sufficiency 
of  a  judgment  in  foreclosure,  is 
not  free  from  reasonable  doubt, 
because  certain  executors,  as  trus- 
tees, and  the  grandchildren  of  the 
testator,  decejised,  were  not  made 
parties  to  the  action  of  foreclosure, 
and  because  all  of  the  executors, 
as  trustees,  did  not  join  in  the 
execution  of  tlie  de(»d.  Held  that 
the  objectins:  purchasers  had  a 
right  to  expect  that  they  would 
acquire  a  good  title  free  from 
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reasonable  doubt,  and  as  the 
pJaintitf  cannot  trive  such  a  title, 
tl^iey  must  be  relieved  from  the 
purchase.    lb. 

Discretionary  power  of  sale — when^ 
cannot  be  executed  by  single  execu- 
tor.   See  llyaU  v.  Aguero,  63. 

Corporalions  de  facto — power  to  take 
and  convey  real  estate— effect  of 
omission  of  seal  on  certificate  made 
under  2  R.  S.,  1th  ed.,  p,  1664. 
Estoppel,  See  Stoker  v.  Schwab, 
122. 

Specific  pcTformance  by  vendee  of  a 
contract  to  purchase  land — Action 
to  compel — Inchoate  right  of  dow- 
er— Conveyance  by  nrife.  See  Ir- 
ving V.  Campbell,  224. 

Action  by  purchaser  to  seaire  release 
from  contract  of  sale — Trustee — 
Order  appointing  him.  trustee  to 
hold  premises  set  apart  for  the 
trust,  construction  of.  See  Lahey 
V.  Kortright,  627. 

VERDICT. 
See  TitiAL,  3. 

VICIOUS  ANIMALS. 
See  Negligence,  3. 

VOLENTI  NON  FIT  INJURIA. 
See  Negugence. 

WAREHOUSEMEN. 

At  the  close  of  the  plaintiff's  case  on 
the  ti-ial,  defendant  moved  to  dis- 
miss the  complaint  on  the  ground 
that  its  liability  as  a  common  car- 
rier had  ceased,  owing  to  the  fail- 
ure of  the  defendant  to  call  for  his 
goods ;  and  that  the  plaintiff  had 
failed  to  make  out  a  case  against  it 
as  a  warehouseman.  The  motion 
was  denied  and  the  defendant  ex- 
cepted to  the  ruling.  Held,  that 
this  ruling  was  not  en*oneous. 
The  failure  of  defendant  to  deliver 
goods  deposited  with  it  as  a  ware- 
houseman, placed  upon  it  the  bur- 
den of  accounting  for  the  goods. 
The  goods  had  disappeai-ed.    The 


defendant  failed  to  show  how  or 
when,  or  to  prove  that  they  were 
lost  without  any  negligence  on  its 
part.  It  was  bound  to  deliver  tlie 
goods  on  demand,  or  to  account 
for  them  under  such  facts  and  cir- 
cumstances as  would  relieve  it 
from  this  liability.  Failing  in  diis, 
it  must  answer  to  the  plaintiff  for 
the  value  of  the  goods.  The  case 
of  Claflin  v.  Meyer,  76  N.  Y.  260, 
considered  in  its  bearings  upon  this 
case.  Williamson  y.N.  Y,^N.  M, 
&H,B,  K.  Co.,  608. 


WARRANTY. 

1.  Upon  an  assignment  of  a  claim 
for  a  considei*ation  paid,  a  war- 
ranty is  implied  that  the  assigned 
claim  is  an  existing  valid  one  (at 
least,  to  the  extent  of  the  consider- 
ation paid)  which  may  be  ti'ansf er- 
red, and  that  it  had  never  been 
satisfied  or  discharged  by  the  act 
of  tlie  assignor,  rfienix  Ins.  Co.. 
V.  Parsons,  4^23. 

2.  Where,  by  an  aCTeement  between 
an  assignor  and  the  person  against 
whom  the  claim  undertaken  to  be 
assigned  existed,  certain  moneys 
payable  by  the  assignee  to  the  as- 
signor were  to  be  by  him  applied 
to  the  extinguishment  of  the  claim 
undeitaken  to  be  assigned,  a  pay- 
ment of  such  moneys  by  the  as- 
signee to  the  assignor  made  before 
the  execution  of  the  assignment 
conditionally  on  its  execution, 
opei'ates  (it  being  sufficient  for 
that  purpose)  to  extinguish  the 
claim  imdcrtaken  to  be  assigned, 
and  there  being  nothing  to  pass  by 
the  assignment,  there  is  a  breach 
of  the  implied  waii-anty.    lb. 

WILL. 

1.  A  will  contained  the  following 
clause :  "  I  hereby  authorize  my 
said  executors  to  sell  all  or  any 
part  of  my  real  or  personal  estate 
at  any  time  in  their  joint  discretion 
— ^that  is  to  say,  one  is  not  author- 
ized to  sell  or  exchange  without 
the  consent  and  co-operation  of 
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the  other— and  to  give  valid  deed 
to  the  purchaser/'  One  of  said 
executoL*s  renounced  his  right  to 
letters  testamentary.  Held,  that 
the  remaining  executor,  who  qual- 
ified, could  not  execute  the  above 
power,  solely,  notwithstanding  the 

Provisions  of  §  2642,   Code  Civ. 
roc.     Hyatt  v.  Aguero,  63. 

2.  Where  by  the  devises  of  a  will, 
real  estate  is  devised  to  executors 
in  trust,  with  power,  and  only  one 
ever  qualified,  and  the  others  never 
renounced,  all  should  join  in  any 
conveyance  thereof,  or  be  made 
parties  to  any  action  affecting  the 
same.     ScholU  v.  Scholle,  399. 

3.  A  testator  left  certain  shares  of 
his  residuary  estate  in  trust  and 
devised  others  absolutely,  and 
gave  hi -3  e.xecutore  power  to  sell 
any  portion  of  his  estate  and  rein- 
vest the  proi^eeds.  The  executors 
and  testamentary  trustees  resigned 
and  lettera  of  administration  with 
the  will  annexed  were  issued  to 
the  widow.  On  petition  of  the 
beneficiaries,  other  trustees  were 
appointed  to  hold  m  trust  certain 
parcels  allotted  by  commissioners 
m  partition  to  the  trust  estate.  The 
action  was  brought  by  the  pur- 
chaser under  contract  of  sale  of 
such  parcels  to  be  relieved  from 
his  contract  on  the  ground  that  the 
trustees  appointed  by  the  orders 
had  no  power  to.  convey.  Held, 
that  the  appeal  should  be  deter- 
mined by  a  consideration  of  the 
construction  of  the  ordera  appoint- 
ing Gouverneur  and  Lawrence  M. 
trustees,  and  that  on  the  whole  re- 
cord the  proper  construction  to  be 
given  to  those  orders  is,  that  the 
phrase  **to  /lo/rf"  used  in  those 
orders  was  used  for  purposes  of 
identification  and  not  for  the  pur- 
pose of  restricting  any  powers 
which  the  trustees  might  other- 
wise have,  including  that  of  a 
power  of  sale.  LaJiey  v.  Kori- 
right,  627. 

WITNESS. 

1.  On  the  trial  a  son  of  the  defend- 
ant was  permitted  to  testify  to 


directions  given  by  Schoenberg 
(Sohoenberg  being  deceased). 
Held,  that  although  the  busine^^s 
was  set  up  and  prosecuted  for  the 
.  benefit  of  the  son.  yet  as  he  had  no 
legal  interest  in  it  and  as  being  an 
intant  he  could  not  have  a  legal 
intei*est,  and  as  he  was  not  a  paity 
to  the  action  and  was  not  interested 
in  the  event,  and  was  not  one  from 
whom  the  defendant  had  acquired 
an  interest,  he  was  not  precluded 
from  testifying  by  tlie  provisions 
of  §  829  ot  the  Code  of  Civil  Pro- 
cedure. N,  Y.  Smelting  Co.  v. 
Lieb,  308. 

2.  The  point  raised  by  defendant, 
as  to  tne  calling  and  examination 
of  the  witness  Johnson  by  the  trial 
judge,  presents  no  ground  for  re- 
versal. The  witness  was  accepted 
by  the  plaintiff  as  his  witness.  If 
the  circumstances  under  which  this 
was  done  and  the  remarks  that 
passed  between  the  trial  judo;e  and 
the  counsel  for  the  defendant  at 
the  time  tended  to  prejudice  the 
defendant's  case  with  the  jury,  the 
defendant  upon  a  case  properly 
made  of  the  facts,  should  have 
moved  at  special  term  for  a  new 
trial  as  a  matter  of  discretion.  As 
this  was  not  done,  no  relief  can  be 
gi'anted  upon  a  mere  general  ex- 
ception. O'Connor  v.  Nat.  Ice 
Co,,  410. 

SUitenient  to  physician,  if  not  appear- 
ing to  be  made  for  his  professional 
guidance,  and  the  time  when  made 
not  appearing,  is  inadmissible — 
Where  on  a  paHy^s  examination,  a 
vniness  has  denied  having  had  any 
conversation  with  another  witness 
on  a  certain  subject,  it  is  in  the 
discretion  of  the  trial  judge  whe- 
ther on  the  same  party^s  examina- 
tion, he  will  allow  further  interro- 
gation as  to  a  conversation  on  that 
subject.  The  necessary  conse- 
quences of  a  future  or  conditional 
state  of  affairs  cannot  be  asked  of 
a  witness. 

Credibility  of  witness,  assuming  that 
of  two  witnesses  for  the  defence  one 
or  the  other  must  be  responsible  to 
the  defendant  by  reason  of  an  ac- 
cident complained    of   occurring 
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through  the  defective  condition  of 
Vie  sidewalk  ui  front  of  his  partic- 
ular premises,  yet  thaifojct  cannot 
be  u^sed  by  the  jury  to  estimate  the 
credibility  of  either  in  particular, 
therefore  a  refusal  to  charge  thai 
the  defendant  has  a  right  of  action 
over  against  the  oumer  of  the  pro- 


perty in  front  of  which  the  acci- 
dent occurred  for  the  reimburse- 
metU  of  any  verdict  rendered,  w 
not  error.  See  BUlesutn  v.  The 
Mayor,  696. 

See  Acknowledgment. 
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